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THE 

TWENTY-FOURTH  ANNUAL  MEETING 

WILL   BE   HELD   AT 

DENVER,   COLORADO, 

On  Wednesday,  Thursday  and  Friday, 
August  21,  22  and  23,  rgoi. 


TRANSACTIONS 
TWENTY-THIRD  ANNUAL  MEETING 

American  Bar  Association, 

SARATOGA  SPRINGS,  NEW  YORK, 

AUGUST  30.   30  AND  31,  1900. 


Wednesday,  Au^uet  S9,  3900,  10.S0  A.  M. 

The  Twenty-third  Annual  Meeting  of  the  American  B&r 
Aasociation  convened  in  the  ball  room  of  the  Grand  Union 
Hotel,  Saratoga  Springs,  on  Wednesday,  August  29,  1900,  at 
10.30  A.  M. 

The  meeting  was  called  to  order  by  U.  M.  Rose,  of  Arkansas, 
a  member  of  the  Executive  Committee,  who  introduced  Charles 
F.  Manderson,  of  Xebraska,  the  President  of  the  Association. 

Obarles  F.  Manderson,  tbe  President  of  the  Association, 
then  took  the  chair  and  delivered  the  President's  Address. 
(See  the  Appendix.) 

James  B.  Thayer,  of  Massachusetts : 

Mr.  President,  in  the  Address  of  the  President  some  remarks 
were  made  with  reference  to  Lord  Russell  of  Killowen,  and  the 
hope  was  expressed,  Mr.  President,  that  the  Association  migbt 
take  some  action  touching  his  death.  I  should  like,  sir,  to  make 
a  motion  that  a  minute  on  that  subject  be  entered  upon  the 
records  of  the  Association,  and  I  will  read  the  minute  that  I 
propose : 

(3) 


4      LORD  RUSSBLL.   GENERAL  COUNCIL  ELECTED. 

The  American  Bar  Association  has  heard  with  peculiar 
sorrow  of  the  death  of  Lord  Russell  of  Killowen,  Lord  Chief 
Justice  of  England,  and  desires  to  enter  upon  its  records 
some  permanent  expression  of  honor  and  esteem  for  his  memory. 

The  members  of  this  Association  had  followed  and  known 
well  that  brilliant  career  which  made  Sir  Charles  Russell  the 
conspicuous  and  admired  leader  of  the  English  Bar,  and  they 
had  rejoiced  at  the  elevation  of  one  so  competent  to  the  great 
office  which  he  held  with  such  distinction  at  the  time  of  his 
death.  Four  years  ago  we  welcomed  him  here  as  our  chief 
guest.  Recalling  now  the  noble  address  which  he  delivered 
to  us  on  the  30th  of  August,  1896,  and  the  deep-felt  enthusi- 
asm inspired  in  the  hearts  of  all  who  listened  to  him,  the 
members  of  this  Association  record  their  admiration  for  the 
manner  in  which  he  has  filled  his  high  office,  their  grateful 
recollection  of  his  visit  here,  their  affectionate  regard  for 
his  memory,  and  their  respectful  sympathy  with  the  Bench 
and  Bar  of  England  in  so  great  a  loss  to  our  common  profession. 

Edward  F.  Bullard,  of  New  York  : 

Mr.  President,  I  second  the  adoption  of  the  minute  proposed 
to  the  memory  of  Lord  Russell. 

The  minute  was  unanimously  adopted  by  a  rising  vote. 
New  members  were  then  elected. 

{See  List  of  New  Members.) 
The  list  of  delegates  from  State  Bar  Associations  accredited 
to  this  meeting  was  then  read  by  the  Secretary. 
{See  List  of  Delegates.) 

The  President : 

The  next  business  in  order  is  the  election  of  the  General 
Council. 

A  recess  of  ten  minutes  was  then  taken,  after  which  the 
General  Council  was  elected. 

{See  List  of  Officers  at  end  of  Minutes,) 

The  President : 

Next  in  order  is  the  report  of  the  Secretary. 

John  Hinkley,  of  Maryland,  Secretary,  read  his  report. 
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The  President : 

The  report  will  be  received  and  placed  on  file. 
{See  the  Report  at  end  of  Minutes,) 

The  President: 

We  will  next  hear  the  report  of  the  Treasurer. 
Francis    Rawle,   of    Pennsylvania,    Treasurer,    read    his 
report. 

The  President : 

This  report  will  be  received,  and  referred  to  the  following 
Auditing  Committee :  William  L.  January,  of  Michigan,  and 
Thomas  H.  Robinson,  of  Maryland. 

(See  the  Report  at  end  of  Minutes,) 

The  President : 

Next  in  order  is  the  report  of  the  Executive  Committee. 
The  report  of  the  Executive  Committee  was  read  by  the 
Secretary. 

The  President : 

The  report  will  be  received  and  placed  on  file. 
(See  the  Report  at  end  of  Minutes,) 

The  President : 

I  appoint  the  following  Reception  Committee  : 

Walter  S.  Logan,  of  New  York. 

Godfrey  Morse,  of  Massachusetts. 

Henry  Stockbridge,  of  Maryland. 

J.  Alston  Cabell,  of  Virginia. 

David  L.  Withington,  of  California. 

Clarence  A.  Lightner,  of  Michigan. 

Henry  Budd,  of  Pennsylvania. 

I  will  ask  the  members  of  this  committee  to  meet  with  the 
Chairman  at  as  early  a  moment  as  possible,  and  take  whatever 
measures  may  seem  to  them  best  fitted  for  the  entertainment 
of  ourselves,  more  particularly,  and  any  guests  that  there  may 
be  of  the  Association. 

That  closes  the  order  of  business  for  the  morning. 

A  recess  was  then  taken  to  8  o'clock  P.  M. 


6  papers  read.     publications  committee. 

Evening  Session. 

Wednesday,  August  ^9,  1900,  8  P.  M, 

The  President  called  the  meeting  to  order. 
The  President : 

The  Secretary  reports  that  a  number  of  new  members  have 
been  proposed. 

New  members  were  then  elected. 
{See  List  of  New  Members.) 

The  President : 

The  first  order  of  the  evening  is  a  paper  by  Richard  M. 
Venable,  of  Maryland,  on  "  Growth  or  Evolution  of  Law." 
The  Chair  takes  great  pleasure  in  introducing  Mr.  Venable. 

Mr.  Venable  then  read  his  paper. 
{See  the  Appendix,) 

The  President  : 

Before  calling  attention  to  the  next  paper,  which  is  one  of 
exceeding  interest ;  the  Chair  will  announce  that  the  Com- 
mittee on  Publications  will  consist  of  the  following  gentlemen  : 

Charles  Borcherling,  of  New  Jersey. 

James  Hagerman,  of  Missouri. 

James  Barr  Ames,  of  Massachusetts. 

Robert  M.  Hughes,  of  Virginia. 

Henry  C.  Ranney,  of  Ohio. 

I  now  take  great  pleasure  in  introducing  Mr.  Edward  Avery 
Harriman,  of  Illinois,  who  will  read  a  paper  entitled  **  Ultra 
Vires  Corporation  Leases.*' 

Mr.  Harriman  then  read  his  paper. 
{See  the  Appendix.) 

The  Association  then  adjourned  to  Thursday  morning  at 
10.30  o'clock. 


ADDRESS   OF   OEORQE   R.    PECK. 


Thursday,  August  30,  1900,  10.S0  A.  M. 

The  President  called  the  meeting  to  order. 

The  President : 

The  Secretary  has  some  names  of  gentlemen  who  have  been 
recommended  b;  the  General  Council  for  election  to  member- 
ship in  the  Association,  which  he  wilt  now  read. 

Additional  new  members  were  then  elected. 
{See  Lilt  of  New  Memberi.) 

The  Secretary : 

The  Association  of  Referees  in  Bankruptcy  will  hold  a 
meeting  this  afternoon  at  three  o'clock  in  the  Clab  House 
adjoining  and  anyone  interested  is  requested  to  attend. 

The  President : 

It  affords  me  very  great  pleasure,  as  I  know  it  will  be  to 
the  entire  aatiefaction  of  the  members  of  the  Association,  to 
state  that  the  Annual  Address  this  year  is  to  be  upon  a  very 
important  topic,  the  subject  of  the  address  being  "  The  March 
of  the  Constitution,"  and  I  take  pleasure  in  introducing  Mr. 
George  It.  Peck,  of  Chicago. 

The  Annual  Address  was  then  delivered  by  George  R. 
Peck,  of  Chicago,  Illinois. 
(A'ce  the  Appendix.) 

The  President : 

Before  passing  to  the  regular  order  the  Chair  will  announce 
the  following  gentlemen  to  constitute  the  Committee  on  the 
Dinner : 

Francis  Rawie,  of  Pennsylvania. 

J.  Franklin  Fort,  of  New  Jersey, 

W.  P.  MacRae,  of  Virginia. 

J.  Alston  Cabell,  of  Virginia. 

H.  H.  Johnson,  of  Ohio. 

The  regular  reports  of  committees  are  next  in  order. 


8      JOHN    MARSHALL   DAY.      JURISPRUDBNCE   COMMITTEE. 

William  Wirt  Howe,  of  Louisiana : 

Mr.  President,  I  would  ask  unanimous  consent  at  this  time 
to  present  the  report  of  the  committee  appointed  last  year  on 
the  Celebration  of  "John  Marshall  Day."  Some  of  us  are 
going  away,  and  it  is  desired  that  this  report  may  be  printed 
this  afternoon  and,  after  being  printed,  distributed  among  the 
members  of  the  Association. 

The  President : 

Unanimous  consent  is  asked  for  the  purpose  stated.  Is  there 
objection?  The  Chair  hears  none,  and  the  report  will  be 
received. 

Unanimous  consent  having  been  given,  the  report  of  the 
Special  Committee  on  "John  Marshall  Day  "  was  then  read. 
{See  the  Report  in  the  Appendix.) 

The  President : 

The  report  will  be  received,  printed  and  placed  on  file. 
What  is  the  pleasure  of  the  Association  with  reference  to  the 
several  resolutions  ?     Shall  they  be  considered  together  ? 

Spencer  C.  Doty,  of  New  York : 

I  move  that  the  report  and  resolutions  contained  in  it  be 
adopted  as  a  whole. 

Alexander  New,  of  Missouri : 
I  second  that  motion. 

The  report  and  the  resolutions  were  then  adopted. 

The  President : 

The  Committee  on  Jurisprudence  and  Law  Reform. 

Robert  S.  Taylor,  of  Indiana : 

At  the  last  meeting  of  the  Association  there  was  referred 
to  this  committee  the  subject  of  liability  for  torts  committed 
upon  the  high  seas,  causing  death.  The  committee  has  con- 
sidered the  subject,  and  its  report  has  been  printed  and  I 
presume  it  has  come  to  the  hands  of  all  the  members,  and  I 
therefore  will  not  read  the  report  which  I  have  in  my  hand. 
Subsequently  to  the  signing  of  this  report  and  to  the  time 
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when  it  was  placed  in  the  hands  of  the  Secretary  for  printing, 
considerable  correspondence  took  place  between  the  committee 
and  others  interested  in  the  subject,  particularly  with  the 
Law  Committee  of  the  Maritime  Association  of  New  York,  by 
whom  several  amendments  to  the 'pending  bill  were  suggested. 
The  terms  of  the  reference  to  your  committee  covered  only  the 
subject  of  torts  committed  upon  the  high  seas  causing  death. 
A  bill  is  pending  now  in  the  House  of  Representatives  and 
is  in  the  hands  of  the  Judiciary  Committee  of  that  body  in 
relation  to  that  subject,  and  that  bill  is  confined  in  its  terms 
to  remedies  for  torts  of  that  particular  class. 

Your  committee,  having  appended  to  the  report  as  it  was 
printed  a  simple  endorsement  of  the  principle  covered  by  the 
bill  and  an  approval  of  it  as  it  stands,  desires  to  amend  that 
resolution  as  it  is  now  submitted  to  the  Association  to  read  as 
follows : 

^''Resolved,  That  in  the  judgment  of  this  Association  the 
ends  of  justice  and  the  harmony  of  the  law  will  be  promoted 
by  the  incorporation  of  the  principles  of  Lord  Campbell's  Act 
into  the  maritime  law  of  the  United  States,  and  the  Associa- 
tion  expresses  its  approval  and  commendation  of  the  general 
principle  of  House  Bill  No.  9197  now  pending  in  Congress, 
designed  to  accomplish  that  purpose,  with  the  suggestion  *' — 
and  this  is  the  amendment — "  however,  that  it  will  be  advisa- 
ble to  include  in  the  bill,  by  amendment,  vessels  carrying  freight, 
and  injuries  to  property  as  well  as  to  persons,  and  to  omit  the 
provision  for  jury  trials  if  the  proceeding  shall  be  in 
admiralty." 

You  will  see  by  reference  to  the  printed  report  that  the  bill, 
a  copy  of  which  is  made  part  of  the  report,  provides  in  general 
terms  for  the  trial  of  causes  by  jury,  and  gives  jurisdiction  both 
in  admiralty  and  in  the  circuit  courts  of  the  United  States.  It 
is  the  opinion  of  the  committee  that  it  would  be  a  questionable 
policy  to  introduce  in  this  way  the  innovation  of  jury  trials 
in  admiralty  proceedings,  inasmuch  as  the  bill  itself  gives 
jurisdiction  both  to  the  circuit  courts  and  to  the  district  courts 
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sitting  in  admirality.  It  puts  it  within  the  power  of  a  claim- 
ant to  have  a  jury  trial  if  he  wishes  it  by  bringing  his  suit  in 
the  circuit  court. 

The  committee  beg  leave  to  submit  the  amended  resolution 
to  the  judgment  of  the  Association. 

The  President ; 

The  report  of  the  committee  being  received  and  printed  will 
be  filed,  and  the  question  comes  on  the  resolution  as  amended 
by  the  committee.  What  is  the  pleasure  of  the  Association 
with  reference  to  it  ? 

Edward  A .  Harriman,  of  Illinois : 
I  move  that  it  be  adopted. 

Robert  M.  Hughes,  of  Virginia : 

I  move  that  it  be  amended  by  adding  also  a  proviso  short- 
ening the  period  of  limitation.  You  will  observe  that  the  period 
of  limitation  as  prescribed  in  the  act  is  five  years  and  it  applies 
to  actions  in  rem  and  in  personam,  I  do  not  know  any  class 
of  causes  where  evidence  is  more  liable  to  be  quickly  lost  than 
the  evidence  of  seamen  on  vessels  which  change  their  crews 
on  almost  every  trip.  Therefore,  even  as  between  the  original 
parties,  it  seems  to  me  that  the  five  year  limitation  prescribed 
by  the  act  is  too  long.  Even  in  the  original  personal  actions 
which  had  their  rise  in  Lord  Campbeirs  Act,  the  limitation 
was  only  twelve  months ;  and  yet  this  bill  makes  a  limitation 
of  five  years,  not  only  in  actions  in  personam^  and  not  only  in 
jury  actions,  but  even  in  actions  in  rem.  Now  the  effect  of 
that  is  to  keep  a  secret  lien  alive  for  five  years  even  against 
an  innocent  purchaser,  and  it  does  not  permit  that  purchaser 
to  set  up  in  defence. the  doctrine  of  staleness  as  ordinarily 
administered  in  an  admiralty  court. 

I  am  in  entire  sympathy  with  the  main  purpose  of  the  bill 
to  introduce  the  principles  of  Lord  Campbeirs  Act  into  the 
maritime  jurisdiction,  but  I  do  think  that  when  the  effect 
of  this  act  is  to  create  a  secret  lien  in  rem  the  limitation  of 
five  years  is  too  long  and  as  against  the  innocent  purchaser  it 
will  have  a  very  serious  effect. 
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Mr.  Hughes'  amendment  was  to  add  to  the  resolution  the 
words  '^and  that  the  limitation  of  time  for  commencing  suits 
be  one  year  instead  of  five  years." 

Robert  S.  Taylor,  of  Indiana : 

I  think  I  may  say  for  the  committee  that  they  will  be  glad 
to  accept  the  amendment  the  gentleman  has  proposed.  This 
being  a  bill  already  pending,  the  committee  do  not  feel  called 
upon  to  go  minutely  into  all  the  possible  improvements  that 
might  be  made  to  it,  as  they  felt  content  to  approve  the  general 
principles  of  the  bill.  But  I  think  the  suggestion  made  by 
the  gentleman  is  a  good  one  and  that  the  bill  would  be  improved 
by  a  limitation  to  a  shorter  time. 

The  President : 

The  committee  having  accepted  the  amendment,  the  ques- 
tion is  upon  the  resolution  offered  by  the  committee  with  this- 
amendment,  which  they  have  accepted. 

The  resolution  as  amended  was  adopted. 

The  President  : 

Has  Judge  Taylor  anything  further  to  report  from  his  com- 
mittee ? 

Robert  S.  Taylor  : 

No,  sir ;  except  to  say  this  :  Trusts  and  combinations  was 
another  subject  referred  to  the  committee,  with  directions  to 
make  suggestions  of  such  means  as  might  be  made  effectual  to 
discriminate  in  law  between  those  trusts  and  combinations  that 
are  injurious  to  society,  and  those  that  are  not ;  and,  while 
the  committee  has  had  the  subject  under  consideration,  and 
has  given  it  attention,  I  am  sorry  to  say  that  we  have  not 
been  able  to  agree  upon  a  report. 

The  President : 

The  committee  will  be  granted  further  time  by  unanimous 
consent. 

The  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  is  next  in  order. 
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The  report  of  the  committee  was  read  by  Alvin  J. 
McCrary,  of  Iowa. 

{See  the  Report  in  the  Appendix.) 

The  President : 

The  report  of  the  committee  will  be  received  and  filed. 

The  report  of  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar.  That  order  will  be  passed  for  the 
present,  as  there  does  not  seem  to  be  any  member  of  that  com- 
mittee in  the  hall  at  this  moment. 

Next  is  the  report  of  the  Committee  on  Commercial  Law. 

Walter  S.  Logan,  of  New  York : 

Our  report  has  been  printed  and  I  shall  not  read  it.  Those 
of  you  who  are  interested  in  the  subject,  have  read  it  and 
understand  it,  and  those  of  you  who  are  not  interested,  would 
not  understand  it  if  I  should  read  it  now. 

The  constitution  makers,  among  the  privileges  and  powers 
conferred  on  the  general  government  invested  it  with  the 
power  to  pass  a  bankruptcy  law  and  this  was  by  no  means  the 
least  important  of  the  powers  granted  to  it.  During  the 
onward  march  of  that  constitution  of  which  you  have  heard 
so  much  and  so  eloquently  to-day,  Congress  has  passed  several 
bankruptcy  laws  which  have  been  afterwards  repealed.  Our 
committee  and  this  Association  took  the  ground  at  the  last 
meeting  that  the  present  bankruptcy  law  was  beneficent  legis- 
lation and  that  it  should  become  a  part  of  the  permanent 
jurisprudence  of  the  American  Nation,  but  that  a  bankruptcy 
law  which  was  to  become  such  a  permanent  part  of  our  juris- 
prudence should  be  a  law  which  was  worthy  of  its  place ;  a 
law  that  was  just  and  clean  ;  a  law  which  was  fair  to  both 
debtor  and  creditor ;  it  should  not  be  a  one-sided  law. 

The  committee  reports  this  year  along  the  same  lines. 
We  have,  during  the  year,  kept  in  touch  with  committees  of 
both  houses  of  Congress  and  with  the  department  of  the 
United  States  Attorney- General's  oflSce  which  has  had  charge 
of  bankruptcy  matters,  and  we  have  watched  the  course  of 
legislation  and  have  tried  to  guide  it  along  the  lines  which  the 
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Association  last  year  recommended.  Tbe  Ray  Bill  is  now 
pending  before  Congress,  and  we  have  formally  approved  of 
that  bill  as  a  committee,  and  we  now  ask  the  Association  to 
approve  it.-  It  makes  a  cleaner  bankruptcy  law.  It  makes 
the  bankruptcy  law  more  worthy  to  become  a  permanent  part 
of  American  jurisprudence. 

We  have  recommended  some  other  amendments  not  imma- 
terial, but  not  crucial,  which  you  will  find  in  our  report. 

The  main  thing,  however,  which  our  committee  has  done 
during  the  past  year  is  to  consider  the  question  of  the  invol- 
untary part  of  the  bankruptcy  law.  We  have  thought  that  it 
should  be  a  law  not  simply  for  the  debtor,  but  for  the  creditor 
and  the  debtor ;  that  it  should  not  be  a  onesided  law  ;  that  it 
should  be  a  creditor  and  debtor  law.  That  while  it  afforded 
an  abundant  remedy  for  the  unfortunate  debtor  to  be  released 
from  the  incubus  of  his  debts,  it  should  also  afford  some 
remedy  by  which  the  creditor  might  lay  his  hand  upon  the 
reckless  or  improvident  or  fraudulent  debtor  in  time,  if  possi- 
ble, to  save  some  part  of  his  debt.  We  have  formulated 
amendments  to  the  involuntary  part  of  the  bankruptcy  law 
looking  to  the  accomplishment  of  this  result.  Among  other 
things,  we  propose  to  increase  the  acts  of  bankruptcy. 
The  present  acts  of  bankruptcy  provide  no  way  for  a  creditor 
to  reach  recklessness,  fraud  or  improvidence  on  the  part  of 
the  debtor  soon  enough  to  do  any  good.  You  have  read  the 
amendments  proposed  in  our  report.  They  are  substantially 
to  the  effect  that  where  a  debtor  is  found  to  be  wasting  his 
assets  by  gambling — whether  that  gambling  takes  place  at  the 
roulette  wheel  or  on  Wall  street.  State  street  or  Chestnut  street 
— where  he  is  recklessly  managing  the  property  which  is  needed 
to  pay  his  debts,  the  creditor  may  come  forward,  and  say,. 
^^  You  may  waste  your  own  substance  as  much  as  you  please^ 
but  you  shall  not  be  allowed  without  limit  to  waste  mine." 

We  have  appreciated  the  diflSculties  in  the  way  of  such  provi- 
sions. It  is  by  no  means  an  easy  matter  to  frame  amendments 
which  will  cover  the  principle  and  enforce  the  remedy  which 
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we  are  seeking,  but  we  have  tried  to  do  ko,  and  in  the  discus- 
sion, if  any  takes  place,  on  the  bill  to-day,  I  ask  you  not  to 
make  it  a  mere  verbal  discussion,  that  is,  not  to  criticise  the 
bill  along  merely  verbal  lines,  for  we  are  not  wedded  by  any 
means  to  the  words  we  have  employed  in  any  of  the  amend- 
ments which  we  seek  to  have  adopted,  but  we  ask  that  this 
Association  support  us  in  the  position  that  the  bankruptcy  law 
shall  be  a  creditor*s  law,  as  well  as  a  debtor's  law ;  that  it 
shall  furnish  remedies  to  the  creditor  as  well  as  to  the  debtor ; 
that  it  shall  enable  a  man  to  collect  his  debt  which  the  debtor 
is  trying  to  evade,  as  well  as  enable  a  debtor  to  avoid  paying  a 
debt  he  doesn't  wish  to  pay.  We  believe  that  this  is  the  only 
way  in  which  the  bankruptcy  law  can  become  a  permanent 
part  of  American  jurisprudence.  We  believe  you  must  make 
it  a  law  which  the  creditor  will  accept  as  well  as  the 
debtor.  Really  the  whole  thing  is  for  the  debtor's  benefit, 
because  the  more  you  extend  and  make  secure  the  system  of 
credits,  the  more  the  debtor  can  get  credit.  If  you  strike  at 
the  credit  system,  you  are  striking  at  the  debtor  more  than 
you  are  at  the  creditor.  If  you  do  anything  to  impair  that 
system,  you  are  making  the  debtor  suffer  more  than  the 
creditor.  The  creditor  may  lose  his  profits  or  his  interest, 
but  the  debtor  loses  his  business.  And  we  ask  this  Associa- 
tion to  support  us  in  asking  of  Congress  that  it  make  the 
bankruptcy  law  a  law  which  instead  of  impairing  credits,  will 
make  credits  more  secure ;  a  law  which,  instead  of  being  an 
incubus  upon  trade  and  commerce,  will  be  a  law  upon  which 
the  trade  and  commerce  of  the  nation  can  be  built  up  and 
extended. 

I  think  you  are  all  familiar  with  the  report  that  we  have 
made,  and  I  ask  leave  to  introduce  the  following  resolution  in 
order  that  the  subject  may  be  before  the  Association  : 

First. — That  the  report  of  the  committee  be  received  and 
adopted. 

Second. — That  the  committee  be  instructed  to  urge  upon 
Congress  the  amendment  of  the  bankruptcy  law  on  the  lines 
suggested  in  their  report. 
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Third. — That  the  committee  continue  its  study  of  the  scope 
and  operation  of  the  law,  and  make  a  further  report  thereon, 
with  such  recommendations  as  seem  to  them  expedient,  at 
the  next  meeting  of  the  Association. 

I  repeat  that  the  committee  do  not  wish  to  be  confined  to 
the  precise  language  that  is  used  in  any  of  their  proposed 
amendments.  We  ask  you  to  support  the  committee  and  to 
adopt  these  resolutions  if  you  believe  with  us  that  it  is  possi- 
ble to  amend  the  bankruptcy  law  along  these  lines,  so  that  it 
shall  be  a  law  which  protects  the  creditor  as  well  as  relieves 
the  debtor — a  law  upon  which  you  can  base  the  credit  system 
of  the  nation  rather  than  a  law  which  shall  destroy  or  impair 
credits. 

We  do  not  believe  in  the  year  of  jubilee  which  has  been 
proposed  by  one  amendment  that  has  been  introduced  in  the 
House  of  Representatives.  That  one  year  in  five  the  bank- 
ruptcy law  shall  have  eifect.  But  we  believe  with  the  framers 
of  the  constitution,  that  a  bankruptcy  law  is  beneficial  legisla- 
tion and  should  be  a  permanent  part  of  the  Nation's  juris- 
prudence; but  we  must  make  it  a  law  clean,  just  and  fair;  a 
law  which  protects  the  creditor  as  well  as  relieves  the  debtor. 

We  have  with  us  today,  Mr.  Brandenburg,  from  the  office 
of  the  Attorney-General  of  the  United  States,  who  repre- 
sents the  Department  of  Justice.  He  has  had  charge  of 
bankruptcy  matters  as  far  as  the  Attorney  General's  office  is 
concerned.  We  have  also  with  us  a  number  of  Referees  in 
Bankruptcy,  and  J  hope  they  may  have  something  to  say 
upon  this  subject,  and  for  that  purpose  1  ask  that  they  be 
entitled  to  the  privileges  of  the  floor  and  to  be  invited  to  take 
part  in  this  discussion  if  they  wish  to  do  so. 

E.  F.  Bullard,  of  New  York  : 

I  make  the  motion  that  Mr.  Brandenburg  be  invited  to 
address  the  Association  upon  this  subject. 

The  President : 

The  question  is  on  the  motion  of  the  Chairman  of  the  com- 
mittee  that   the  report  of  the  committee   be   received   and 
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adopted,  that  the  committee  be  instructed  to  urge  upon  Con- 
gress an  amendment  of  the  law  upon  the  lines  suggested,  and 
that  the  committee  continue  the  study  of  the  question  and 
report  at  the  next  meeting  of  the  Association.  And,  pend- 
ing this  question,  unanimous  consent  is  asked,  as  I  understand 
it,  that  the  gentleman  whose  name  has  been  mentioned  be  per- 
mitted to  address  the  Association.  It  will  require  unanimous 
consent,  because  to  admit  these  gentlemen  to  speaking  privi- 
leges upon  the  floor  cannot  be  granted  them,  nor  the  rights  of 
membership  in  the  Association  be  given  them,  under  the 
by-laws.  The  only  persons  thus  privileged  are  those  especially 
invited  to  deliver  addresses,  those  who  are  here  as  members  of 
the  Association,  and  those  who  are  here  in  a  representative 
capacity  as  delegates  from  state  and  district  bar  associations. 
Is  there  objection  to  hearing  Mr.  Brandenburg,  of  the 
Attorney-General's  Department  ?  The  Chairman  hears  none 
and  the  Association  will  be  pleased  to  hear  from  him. 

E.  C.  Brandenburg,  of  the  District  of  Columbia: 
Gentlemen  of  the  American  Bar  Association :  In  the  last 
annual  report  of  the  practical  operation  of  the  Federal  bank- 
ruptcy law,  which  I  had  the  honor  to  make  to  the  Attorney- 
General,  I  took  the  liberty  of  incorporating  certain  of  your 
resolutions,  together  with  others,  commendatory  of  the  law,  as 
expressive  of  the  views  of  the  greatest  legal  association  in 
existence,  in  the  belief  that  they  would  of  necessity  aid  Con- 
gress in  legislating  upon  the  subject  of  bankruptcy.  This  led 
to  a  correspondence  with  the  learned  chairman  of  your  Com- 
mittee on  Commercial  Law,  who  has  now  invited  me  to  pre- 
sent some  views  on  the  subject. 

I  desire  to  preface  my  remarks  with  the  statement  that  any- 
thing coming  from  me  today  is  not  necessarily  the  views  of 
the  judicial  department  of  our  government  with  which  I  am 
connected,  but  my  individual  views,  gained  from  a  careful 
study  of  the  various  features  of  the  law  of  bankruptcy  in  the 
preparation  of  several  works  on  the  subject,  in  addition  to  my 
connection  with  the  work  at  Washington. 
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In  this  day  of  steam  and  electricity,  which  h»ve  annihilated 
distance  and  brought  San  Francisco  and  New  Orleans  to  our 
door,  when  the  lawyer  of  New  York  is  frequently  required  to 
give  immediate  advice  to  a  client  in  California  concerning 
rights  under  the  laws  of  a  distant  state,  the  necessity  for 
uniformity  in  laws  on  general  subjects  has  long  been  felt  and 
continues  to  grow.  We  are  demanding  of  the  states  uniform 
laws  with  reference  to  negotiable  instruments,  uniform  laws 
with  reference  to  divorces  and  so  on,  but  the  states  are  jealous 
of  their  rights,  and  the  road  of  the  advocate  of  uniformity  is 
rough  and  rugged.  It  was  only  after  years  of  earnest  appeal 
and  demand  upon  Congress,  that  it  exercised  its  constitutional 
right  and  enacted  the  present  law,  which,  while  far  from  being 
perfect,  is  a  vast  improvement  over  any  previous  enactment  on 
the  subject,  and  over  no  law  at  all. 

As  sustaining  the  views  of  your  committee  in  favor  of  a 
Federal  law  on  the  subject  of  bankruptcy,  it  may  not  go 
amiss  to  analyze  some  of  the  criticisms  with  which  we  come  in 
contact.  In  the  first  place,  no  law  of  so  wide  an  application 
was  ever  placed  upon  a  statute  book  that  did  not  require 
amendment  and  revision  for  its  perfection,  and  this  law  is  no 
exception  to  the  rule.  It  may  well  be  likened  to  the  con- 
struction of  one  of  our  great  men-of-war.  The  best  mechan- 
ics, engineers  and  constructors  the  government  can  command, 
exercise  every  possible  skill  for  months  in  the  preparation  of 
the  plans  and  specifications,  and  still,  when  these  great  levia- 
thans of  the  deep  finally  leave  the  stays,  preparatory  to  their 
mission  of  peace  or  war,  imperfections  and  bad  adjustments 
are  discovered,  requiring  alteration  and  correction.  In  the 
same  sense  but  to  a  greater  degree  will  the  practical  operation 
of  a  law  demonstrate  its  imperfections.  The  best  friends  of 
the  bankruptcy  law  admit  that  it  must  be  amended  in  many 
particulars. 

An  objection  frequently,  though  I  fear  thoughtlessly  raised, 
to  the  existence  of  a  Federal  bankruptcy  law,  is  that  it 
enables  an  insolvent  to  obtain  a  discharge  from  his  obligations. 
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and  therefore*  is  not  wise  legislation.  As  a  fact,  would  not 
the  repeal  of  the  law  relegate  us  to  the  state  insolvent  or 
assignment  laws — systems  varying  with  the  number  of  states, 
though  founded  upon  the  same  principle  as  the  Federal  law 
of  relieving  the  unfortunate  debtor  of  his  obligations  upon 
surrendering  his  property,  with  almost  the  single  exception 
that  the  release  or  discharge  under  the  state  insolvent  or 
assignment  law  is  limited  to  the  particular  state,  while  under 
the  Federal  law  it  is  co-extensive  with  the  limits  of  the  United 
States,  and  possibly  to  our  newly  acquired  possessions,  though 
upon  this  latter  point  there  seems  to  be  some  difference  of 
opinion. 

The  question  of  exemptions  allowed  under  the  law  is  fre- 
quently cited  as  an  evidence  of  its  weakness.  Such  critics 
need  merely  to  be  reminded  that  Congress,  in  adopting  the 
state  statutes  on  this  subject,  has  wisely  deferred  to  the  views 
and  judgment  of  the  legislatures  of  the  several  states,  and  if 
the  amount  of  such  exemptions  seems  to  work  a  hardship  to 
your  creditor  client,  relief  must  be  sought  at  the  hands  of 
your  legislators.  Again,  the  question  is  asked  whether  your 
client  would  fare  better  in  the  absence  of  the  Federal  law,  and 
again  comes  the  reply,  that  prior  to  its  enactment,  the  debtor 
making  an  assignment  or  becoming  insolvent,  had  set  apart 
identically  the  same  exemption  as  under  the  Federal  law. 

While  the  recommendations  of  your  committee  are  excel- 
lent, I  will  go  a  step  further,  and  urge  that  where  a  man  has 
once  demonstrated  his  inability  as  a  business  man  and  has 
taken  advantage  of  the  law,  and  makes  two  or  more  applica- 
tions for  relief,  he  should  be  deemed  unworthy  of  the  same 
consideration  as  in  the  case  of  one  who  files  a  single  petition, 
and  in  such  case,  I  urge  that  his  assets  should  bear  a  certain 
ratio  to  his  liabilities,  say  50  per  cent,  on  the  second  applica- 
tion, 75  per  cent,  on  the  third,  and  so  on,  thus  removing  the 
incentive  of  the  dishonest  man  to  repeated  commercial  adven- 
tures which  finally  result  in  the  defrauding  of  his  creditors. 


BANKRUPT   ACT — E.    C.    BRANDENBERG's   REMARKS.        19 

I  have  earnestly  advocated  strengthening  and  extending  the 
grounds  of  objections  to  a  discharge,  and  believe  that  if  Con- 
gress will  make  criminal  offenses  of  the  obtaining  of  property 
by  an  insolvent  debtor  through  fraud  or  false  representation  of 
his  financial  standing,  or  of  the  fraudulent  conveyance  of  prop- 
erty or  its  concealment — not,  as  now,  merely  grounds  of  objec- 
tion to  a  discharge ; — and  as  crimes  make  them  punishable,  it 
will  do  much  to  prevent  that  fraud  which  is  so  apt  to  bring 
the  law  into  disrepute.  The  fact  that  property  illegally  con- 
veyed or  concealed  may  be  recovered  if  discovered,  will  not 
prevent  the  dishonest  man  from  endeavoring  to  enrich  himself 
at  the  expense  of  his  creditors,  but  if,  upon  discovery,  a  term 
in  prison  is  presented  as  a  punishment  for  his  dishonesty,  it 
will  act  as  a  deterrent  in  a  manner  which  cannot  otherwise  be 
accomplished. 

While  there  are  other  particulars  in  which  the  law  should 
be  amended,  there  are  two  recommended  by  your  committee 
to  which  I  desire  briefly  to  refer.  The  first  is  that  with 
reference  to  the  question  of  the  fees  for  administering  the  law. 
From  the  silence  of  the  marshal  and  clerk,  I  judge  them  to  be 
amply  compensated,  but  the  same  is  not  true  of  the  referee  and 
trustee.  The  former  requires  judicial  ability  and  learning,  the 
latter  business  tact  and  often  peculiar  knowledge,  while  both 
must  be  men  of  unquestioned  character  and  sound  judgment. 
Many  of  the  cases  are  without  assets,  and  with  the  ruling  of 
some  of  the  courts,  which  I  consider  unsound,  that  on  secured 
claims  these  officers  are  not  entitled  to  commissions,  the  fee  of 
$10  and  $5,  respectively,  is  altogether  out  of  proportion  to  the 
services  required.  '*A  laborer  is  worthy  of  his  hire,"  and  it 
is  peculiarly  true  in  this  instance,  if  we  want  a  fair  and 
unbiased  administration  of  the  law. 

The  second  amendment  suggested  by  your  committee,  which 
I  desire  most  heartily  to  support,  is  that  with  reference  to 
section  67g  of  the  law,  which  the  weight  of  authority  inter- 
prets as  requiring  a  creditor  who  has  received  payment  on 
account  within  four  months,  whether  with  guilty  knowledge  or 
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not,  to  surrender  the  same  before  he  can  prove  his  claim  for 
the  residae  of  the  account.  I  am  again  in  the  minority  upon 
this  point,  and  believe  that  those  courts  err,  which  have  held 
that  where  payment  has  been  received  without  guilt  on  the 
part  of  the  creditor  or  knowledge  of  the  debtor's  insolvency, 
they  should  be  entitled  to  prove  their  claims  for  the  residue  of 
their  accounts  without  surrendering  such  so-called  preferences. 
Any  other  interpretation  must  of  necessity  unsettle  business 
and  do  much  to  defeat  the  avowed  purpose  of  the  lawmakers. 
The  importance  of  a  Federal  bankruptcy  law  cannot  be 
questioned.  You  are  therefore  to 'be  congratulated  that  your 
committee  has  given  such  careful  attention  to  the  subject  and 
so  lucidly  presented  the  matter  for  your  consideration,  as  I  am 
firmly  convinced  that  the  law  has  come  to  stay.  The  lawyer 
who  has  a  commercial  practice,  must  of  necessity  familiarize 
himself  with  its  provisions,  and  should  exert  himself  to  see 
that  it  is  perfected.  You  may  refuse  to  file  a  voluntary  peti- 
tion in  bankruptcy  and  send  the  applicant  to  other  counsel, 
but  if  you  have  clients,  be  they  corporations,  psu'tnerships  or 
individuals,  they  have  business  dealings  with  others  who  may 
become  bankrupt,  or  who  may  make  conveyances,  or  suffer 
preferences,  in  which  such  clients  need  protection  and  advice. 
As  I  recently  had  occasion,  in  a  lecture  at  the  Columbian 
University,  in  response  to  the  statement  of  a  member  of  the 
class  that  he  did  not  expect  to  take  bankruptcy  business,  to 
urge  a  careful  consideration  and  study  of  the  law,  for  the  rea- 
sons just  stated,  with  equal  propriety  I  may  now  be  permitted 
to  say  that  as  practicing  lawyers  and  students  of  law,  you 
should  interest  yourselves  in  its  provisions  to  the  end  that  the 
great  influence  you  exert  shall  be  felt  in  remedying  its  defects 
and  strengthening  its  weaknesses.  As  emphasizing  the  neces- 
sity for  this  and  to  give  you  an  idea  of  the  magnitude  of 
the  business  under  this  law,  it  is  only  necessary  to  say  that  in 
the  year  ending  September  30th,  1899,  about  21,000  petitions 
for  voluntary,  and  in  the  neighborhood  of  1000  petitions  for 
involuntary,  bankruptcy  were  filed,  this  being  considerably 
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more  than  twice  the  number  of  civil  suits  of  other  character 
brought  in  the  Federal  courts  during  the  same  period.  The 
great  diversity  between  voluntary  and  involuntary  cases  may 
be  attributed  to  the  present  era  of  business  prosperity  and  the 
further  fact  that  a  large  proportion  of  the  former  are  cases  of 
old  insolvents  against  whom  judgments  have  been  kept  alive  in 
the  faint  hope  that  in  some  unknown  way  they  might  be  paid. 

While,  with  hardly  an  exception,  I  most  heartily  concur  in 
the  suggested  amendments  to  the  Federal  bankruptcy  law  as 
set  forth  in  the  able  report  of  your  committee,  time  forbids 
any  extended  discussion  of  the  various  amendments,  but  the 
position  taken  by  the  report  that  the  involuntary  features  of 
the  law  need  strengthening,  is  one  that  every  thinking  man 
should  support.  Upon  this  point  it  may  not  be  amiss  to 
repeat  what  I  had  occasion  to  present  some  months  since  to 
the  Association  of  Creditmen  of  New  York  City,  composed  of 
men  who,  perhaps  more  than  all  others,  are  vitally  interested  in 
this  matter,  and  which  met  with  their  unqualified  approval. 

"  Any  bankruptcy  law,  to  be  successful,  must  be  just,  and  a 
system  in  which  the  interests  of  the  debtor  have  been  so  care- 
fully preserved  and  guarded,  that  the  interests  of  the  creditor 
have  almost  been  forgotten,  is  not  such  a  law  as  will  meet  the 
demand  of  the  creditor  class,  who,  after  all,  are  the  brain  and 
brawn  of  the  commercial  world.  It  is  they  who  furnish  the 
means  that  give  employment  to  the  idle.  They  build  the  fac- 
tories and  start  the  machinery  in  motion.  Accordingly  they 
are  to  be  considered  as  well  as  the  debtors." 

Let  us  therefore,  as  suggested  by  your  committee,  do  all  in 
our  power  to  perfect  the  present  law,  and  instead  of  aiding  the 
dishonest  debtor  to  defraud  his  creditors,  let  us  place  every 
possible  obstacle  in  his  way.  He  is  entitled  to  no  considera- 
tion at  our  hands  and  should  receive  none.  The  moment, 
however,  the  bankrupt  comes  into  court  with  clean  hands,  and 
indicates  a  willingness  to  deal  honestly  with  his  creditors,  then 
should  he  receive  consideration  in  accordance  with  that  wise 
and  humane  policy  underlying  a  true  bankruptcy  law,  and  be 
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discharged  from  his  past  obligations  and  given  an  opportunity 
to  start  his  business  life  anew. 

John  Morris,  Jr.,  of  Indiana : 

I  move  as  an  amendment  that  the  committee  be  in- 
structed to  urge  upon  Congress  the  amendments  to  the  present 
bankruptcy  law  proposed  by  it,  except  that,  for  the  amend- 
ment 57g  suggested  by  the  National  Association  of  Referees 
in  Bankruptcy,  there  shall  be  substituted  the  following : 

57g.  Creditors  who  have  received  preferences  shall  not  par- 
ticipate in  dividends  so  as  to  receive,  by  taking  such  prefer- 
ences into  consideration,  a  greater  percentage  of  their  claims 
than  other  creditors  of  the  same  class. 

I  would  like  to  say  briefly  that  bankruptcy  laws  are  framed 
upon  the  principle  that  equality  among  creditors  is  equity, 
and  I  believe  that  the  present  law  provides  the  means  for 
securing  a  better  application  of  that  principle  than  any  law 
that  we  have  heretofore  had.  This  law  defines  a  preference 
as  being,  among  other  things,  a  transfer  of  property  by  an 
insolvent  debtor  whereby  one  of  his  creditors  receives  a 
greater  percentage  of  his  claim  than  other  creditors  of  the 
same  class.  It  does  not  n^ake  a  preference  depend  upon  the 
knowledge  or  intention  of  either  the  debtor  or  the  creditor. 
In  this  respect  the  law  differs  from  all  previous  laws  we  have 
had  upon  this  subject.  Section  60b  of  the  act  provides  that 
preferences  may  be  avoided  by  the  trustee  when  the  creditor 
had  reason  to  believe  that  a  preference  was  intended  to  be 
given.  This,  while  a  wise  provision,  is  practically  of  little 
effect.  It  is  provided  by  section  57g  that  the  claims  of  credi- 
tors who  have  received  preferences  shall  not  be  allowed  unless 
such  creditors  shall  surrender  their  preferences.  The  object 
of  that  section  is  to  secure  an  equal  distribution  of  the  bank- 
rupt's estate ;  not  the  estate  as  it  exists  on  the  day  of  the 
adjudication,  but  the  estate  as  it  was  at  the  time  the  in- 
solvent's condition  became  such  that  he  could  be  declared  a 
bankrupt,  which  the  law  has  fixed  as  any  time  within  four 
months  prior  to  the  adjudication.     Now,  if  creditors  who  have 
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received  preferencea  shall,  by  taking  such  preferences  into 
consideration,  share  equally  with  all  other  creditors  in  the 
distribution  of  the  bankrupt's  estate,  the  law  will  have  accom- 
plished its  purpose.  It  is  a  little  unfair  that  such  creditors 
should,  in  all  cases,  have  to  surrender  what  they  have  received, 
but  if  what  they  have  received  by  way  of  preference  is  taken 
into  consideration  in  making  dividends,  the  law  accomplishes 
its  purpose  and  the  reasoning  in  such  cases  as  Columbus  Elec- 
tric Co.  V8.  Worden  is  fully  sustained. 

Walter  S.  Logan: 

I  do  not  think  that  that  amendment  is  necessary.  The 
committee  has  only  proposed  that  legislation  shall  be  along 
those  lines,  and  I  think  that  the  gentleman's  amendment  and 
the  amendment  proposed  by  the  committee  are  along  the  same 
lines,  although  differing  somewhat  in  their  phraseology  and 
effect.  I  do  not  think  we  are  a  deliberative  convention  where 
we  can  decide  between  the  merits  of  the  two  proposed  amend- 
ments. I  hope  the  Association  will  adopt  the  report  and 
resolutions  as  proposed,  which  give  the  committee  abundant 
leeway  to  change  the  phraseology  of  any  of  those  amend- 
ments. 

The  President: 

Is  there  a  second  to  the  amendment  ? 

Frederick  F.  Haskell,  of  Massachusetts : 
I  second  it. 

E.  F.  Bullard,  of  New  York : 

I  think  it  would  be  better  to  leave  the  matter  to  the  com- 
mittee, to  be  dealt  with  in  their  final  consideration. 

The  President : 

Pending  the  motion  to  adopt  the  report  it  is  moved  that 
this  clause  in  section  13  shall  be  stricken  out  and  the  amend- 
ment made  by  Mr.  Morris  inserted.  Is  the  Association  ready 
for  the  question  on  the  amendment  ? 

Robert  S.  Taylor,  of  Indiana : 

I  concur  in  the  amendment  proposed.  I  think  it  is  an 
improvement  upon  the  provision  recommended  by  the  com- 
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mittee  ;  and  if  our  approval  of  the  report  is  to  be  construed  as 
giving  a  direction  to  the  committee,  then  as  between  these  two 
provisions,  I  should  heartily  support  the  amendment.  But  as 
the  chairman  of  the  committee  states  it,  he  seems  to  ask  from 
the  Association  an  endorsement  of  the  report  which  shall  not 
be  construed  as  an  instruction  on  the  subject. 

Walter  S.  Logan  : 

Not  an  instruction  as  to  any  particular  form. 

Robert  S.  Taylor : 

This  is  a  question  of  substance  as  to  whether  a  creditor  who 
has  received  a  preference  shall  be  compelled  to  surrender  that 
preference  before  he  shall  receive  any  dividend,  or  whether 
his  dividend  shall  be  limited  to  the  amount  which  he  will 
receive  on  his  claim,  including  his  preference.  The  difference 
is  not  one  of  form  at  all ;  it  is  a  difference  of  substance,  as  I 
take  it.  Upon  the  merits  of  the  question  I  concur  in  the 
amendment  proposed. 

William  H.  Hotchkiss,  of  New  York  : 

I  would  like  to  move  an  amendment,  that  this  proposed 
amendment  to  the  report  of  the  committee  be  referred  to  the 
committee  with  power,  so  that  they  can  take  it  up. 

Amasa  M.  Eaton,  of  Rhode  Island  : 
I  second  that  amendment. 

The  President : 

The  Chair  thinks  it  can  hardly  entertain  that  amendment. 
The  present  attitude  of  the  question  is  that  this  report  be 
amended,  which  is  in  the  form  of  an  instruction  to  the  com- 
mittee by  the  Association,  So  it  would  hardly  be  parliament- 
ary, as  the  Chair  thinks,  to  refer  an  instruction  to  the  commit- 
tee. It  would  permit  the  committee  to  usurp  the  power  of  the 
Association. 

Godfrey  Morse,  of  Massachusetts : 

I  consider  the  amendment  offered  by  the  gentleman  from 
Indiana  of  a  great  deal  of  importance,  but  I  am  hardly  pre- 
pared to  vote  intelligently  upon  it  at  this  time.     The  report  of 
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the  committee  which  is  before  us  has  been  sent  to  all. members 
of  the  Association,  and  with  it  we  are  all  familiar ;  with  the 
amendment,  or  its  bearing,  we  are  not.  I  think  a  better  mode 
of  procedure  would  be  to  accept  the  report  of  the  committee 
as  it  has  been  submitted.  The  committee  has  stated  through 
its  chairman  that  they  do  not  consider  the  adoption  of  their 
report  as  a  literal  instruction  as  to  their  duties.  If  the  report 
is  accepted,  I  would  suggest  to  the  gentleman  who  has  offered 
the  amendment,  that  he  withdraw  it  and  offer  a  motion 
embodying  his  amendment,  and  let  that  motion  be  referred  to 
the  committee  for  consideration.  That  will  give  the  report 
the  full  effect  of  being  received  by  this  Association,  and  will 
give  the  committee  an  opportunity  of  discussing  the  amend- 
ment and  making  such  recommendations  concerning  it  as  they 
may  think  wise. 

John  Morris,  Jr.,  of  Indiana: 

The  committee  recommends  practically  that  section  57g 
and  all  the  legislation  we  have  had  on  the  subject,  be  abol- 
ished, because  it  recommends  that  the  law  be  changed  to  just 
what  was  in  the  law  of  1857.  It  also  practically  abolishes 
section  60a,  which  defines  preferences.  Congress  has  spent 
a  great  deal  of  time  over  the  question  of  what  shall  be  a 
preference,  and  they  practically  omitted  from  the  definition 
of  the  term  anything  which  would  make  it  depend  upon 
knowledge. 

H.  G.  Newton,  of  Connecticut : 

I  suggest  that  the  amendment,  if  passed,  will  not  be  bind- 
ing in  its  words  any  more  than  the  rest  of  the  resolution.  I 
understand  they  are  all  subject  to  an  -amendment  by  the  com- 
mittee, and  if  this  is  passed,  it  would  stand  just  as  all  the 
rest  of  it — liable  to  be  amended.  I  believe  we  are  all  agreed 
that  the  substance  of  it  ought  to  be  adopted  and  that  the  com- 
mittee has  the  right  to  change  the  form  of  it. 

Francis  Forbes,  of  New  York : 

It  seems  to  me  that  the  Association  should  stop  and  con- 
sider a  moment  as  to  the  effect  of  adopting  a  resolution  on  the 
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statement  of  the  Chairman  which  does  not  go  into  the  record, 
the  statement  of  the  Chairman  in  regard  to  the  wording  of  the 
report.  Let  us  modify  the  resolution  in  any  way  we  desire. 
If  we  do  modify  it,  let  us  include  within  it  the  statement  of 
the  Chairman  that  the  language  of  the  recommendation  is  not 
adopted  by  this  Association,  but  rather  the  general  idea  is 
attempted  to  be  expressed. 

William  A.  Ketcham,  of  Indiana: 

I  am  very  loath  to  interfere  in  anywise  with  the  work  of 
the  committee  that  has  carefully  considered  this  matter ;  but, 
while  feeling  so,  it  does  seem  to  me  that  the  language  of  this 
proposed  amendment,  "  Creditors  who  have  received  prefer- 
ences shall  not  participate  in  dividends  so  as  to  receive,  by 
taking  such  preferences  into  consideration,  a  greater  percent- 
age of  their  claims  than  other  creditors  of  the  same  class," 
ideYitically  and  carefully  presents  the  idea  that  ought  to  con- 
trol with  reference  to  the  consideration  of  preferences.  In  a 
law  where  language  may  be  used  that  exactly  expresses  the 
idea  that  is  sought  to  be  embodied  in  the  law,  I  have  thought 
that,  at  the  risk  of  changing  the  report  of  the  committee,  we 
can,  to  advantage,  make  a  modification.  The  class  of  credi- 
tors who  have  received  preferences  voidable  under  section  60b 
are  subject  to  the  provision  that  this  clause  shall  not  be  allowed 
unless  such  creditors  shall  surrender  their  preferences.  If 
they  give  us  identically  the  same  class  of  cases,  I  think  the 
language  in  the  proposed  amendment  is  more  apt,  and  more 
specifically  states  what  is  to  be  accomplished  than  the  other, 
and  if  they  do  not  cover  identically  the  same  class  of  cases, 
then  I  think  the  language  of  the  amendment  provides  what 
ought  to  be  the  rule  on  that  subject  I  hope  the  amendment 
will  prevail. 

The  President : 

The  question  is  on  the  proposed  amendment  to  the  report. 

Walter  S.  Logan : 

May  I  say  one  word  more  ? 
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The  President : 

You  may  say  one  word,  but  the  Chair  calls  the  attention  of 
the  gentleman  to  the  fact  that  under  the  rules  no  speaker  can 
occupy  the  floor  more  than  twice  on  the  same  subject  and  the 
gentleman  has  already  spoken  twice. 

Walter  S.  Logan : 

All  I  wish  to  say  is  that  it  seems  to  me  that  the  amendment 
is  going  back  to  the  evils  of  the  present  bill.  The  proposal 
of  the  committee  provides  fully  for  all  cases  where  there  is 
fraud  on  the  part  of  the  creditor ;  but  where  he  has  honestly 
received  a  payment  on  account,  it  seems  to  me  he  ought  to  be 
allowed  to  keep  it  without  any  penalties  being  imposed  on 
him. 

The  President : 

The  question  is  on  the  amendment  to  the  report. 

The  amendment  to  the  report  was  adopted  by  a  vote  of  23 
ayes  to  20  noes. 

The  President : 

The  question  now  recurs  to  the  three  resolutions  offered  by 
Mr.  Logan  as  Chairman  of  the  committee. 
The  resolutions  were  adopted. 

The  President : 

The  next  order  of  business  is  the  report  of  the  Committee 
on  International  Law. 

Henry  St.  George  Tucker,  of  Virginia  : 

This  report,  in  the  absence  of  the  Chairman  of  the  com- 
mittee, has  been  forwarded  to  me.  It  is  signed  by  all  the 
members  of  the  committee  except  the  Hon.  Benjamin  Harrison 
and  Prof.  John  Bassett  Moore.  I  present  with  the  report  a 
letter  from  ex-President  Harrison  approving  the  report.  I 
am  unable  to  find  Mr.  Moore. 

The  report  of  the  Committee  on  International  Law  was  then 
read  by  Henry  St.  George  Tucker. 
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The  President: 

The  report  is  received  and  will  be  ordered  placed  on  file ; 
the  question  is  on  the  adoption  of  the  resolution  as  read. 
The  resolution  was  adopted. 

{See  the  Report  in  the  Appendix,) 

The  President ; 

The  next  business  in  order  is  the  report  of  the  Committee 
on  Grievances.     I  do  net  suppose  there  are  any  grievances. 

Next  in  order  is  the  report  of  the  Committee  on  Obituaries. 

The  report  of  the  Committee  on  Obituaries  was  read  by  the 
Secretary,  as  Chairman  of  the  committee. 

The  President : 

The  report  of  the  committee  will  be  received,  and  in  the 
next  volume  of  the  transactions  of  the  Association  the  usual 
notices  will  be  prepared  by  the  committee  and  inserted. 
{See  the  Report  in  the  Appendix.) 

The  President : 

Next  is  the  Committee  on  Law  Reporting  and  Digesting. 
Is  that  committee  ready  to  report  ?  Is  there  any  member  of 
that  committee  present?     If  not,  it  will  be  passed. 

Next  is  the  Committee  on  Patent,  Trade-Mark  and  Copy- 
right Law. 

Frederick  P.  Fish,  of  Massachusetts : 

The  report  of  the  committee  is  in  print  and  in  the  hands  of 
the  members  of  the  Association.  It  deals  only  with  the  proper 
legislation  affecting  the  trade-mark  law.  The  bill  agreed  upon 
by  the  committee  is  reprinted  in  the  report,  having  been 
changed  from  that  already  approved  by  the  Association  only 
in  details  which  do  not  affect  the  principle  of  the  legislation 
asked  for.  Nothing  can  profitably  be  done  with  the  bill  until 
the  Commission  appointed  by  Congress  to  deal  with  the  same 
subject  matter  is  prepared  to  make  its  report.  When  that 
report  is  made,  your  committee  proposes  to  co-operate  with  the 
Commission  to  secure,  if  possible,  such  legislation  as  has 
approved  itself  to  the  American  Bar  Association. 
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The  resolution  which  the  committee  asks  for  is  : 
^'  That  the  committee  be  authorized  to  continue  its  efforts 
to  secure  the  much-needed  revision  of  the  trade-mark  laws  of 
the  United  States  on  the  lines  of  the  bill  herewith  submitted, 
and  to  co-operate  with  the  Commission  appointed  under  the 
act  of  Congress,  with  the  view  of  obtaining  as  far  as  possible 
the  incorporation  into  the  bill  to  be  prepared  by  the  Commis- 
sion of  the  provision  to  which  the  Association  has  given  its 
assent." 

The  President : 

The  report  will  be  placed  on  file.     The  question  is  on  the 
adoption  of  the  report  and  the  resolution  therein  contained. 
The  report  and  resolution  were  adopted. 
(See  the  Report  in  the  Appendix.) 

Ferdinand  Shack,  of  New  York : 

I  have  to  offer  a  short  report  from  the  Special  Committee 
on  Title  to  Real  Estate,  and  trust  we  may  obtain  unanimous 
consent  to  present  it  at  this  time. 

The  President : 

Is  there  any  objection  ?  If  not,  the  gentleman  from  New 
York  may  present  the  report,  unanimous  consent  having  been 
granted  for  that  purpose. 

The  report  of  the  Committee  on  Title  to  Real  Estate  was 
read  by  Ferdinand  Shack,  together  with  a  memorial  and  a 
resolution  pertaining  thereto. 

The  resolution  reads  as  follows : 

Resolved :  That  the  Committee  on  Title  to  Real  Estate  be 
authorized  to  confer  with  oflScers  of  the  Government  and  form- 
ulate and  advocate  legislation  to  prevent  the  hardships  referred 
to  in  the  memorial,  in  addition  to  the  powers  already  conferred 
upon  the  committee. 

The  President : 

The  report  being  received  will  be  printed  and  placed  on  file. 
The  question  is  on  the  adoption  of  the  report  and  the  resolu- 
tion. 
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The  report  and  resolution  were  adopted. 
{See  the  Report  in  the  Appendix.) 

Francis  Forbes,  of  New  York  : 

Mr.  President,  I  have  a  two-minute  report  to  make  from 
the  Committee  on  Industrial  Property  and  International 
Negotiation.  If  I  may  have  unanimous  consent  to  present  it 
at  this  time,  I  will  read  it. 

The  President : 

Is  there  objection  to  hearing  this  report  at  this  time? 
The  Chair  hears  none  and  it  may  be  received. 

The  report  of  the  Committee  on  Industrial  Property  and 
International  Negotiation  was  read  by  Francis  Forbes. 

The  President : 

The  report  being  received,  the  question  is  on  its  adoption. 

The  report  was  adopted. 

(/Sfee  the  Report  in  the  Appendix,) 

Francis  Forbes : 

I  move  that  the  committee  be  continued,  with  instructions 
to  report  at  the  next  annual  meeting. 

Albert  H.  Walker,  of  New  York : 

I  second  that  motion. 

The  motion  was  adopted. 

A  recess  was  then  taken  till  8  o'clock  P.  M. 


Evening  Session. 

Thursday,  August  SO,  1900,  8  P.  M, 

The  President  called  the  meeting  to  order. 
Additional  new  members  were  then  elected. 
{See  List  of  New  Mevibers.) 

The  President : 

The  paper  that  is  to  be  read  this  evening  is  entitled  "  One 
Hundred  Years  of  American  Diplomacy,"  and  it  afiFords  me 
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very  great  pleasure  to  introduce  to  you  a  gentleman  renowned 
in  diplomatic  circles,  an  expert  upon  international  law,  well 
known  by  reputation  to  all  of  us,  Prof.  John  Bassett  Moore, 
of  New  York. 

John  Bassett  Moore,  of  New  York,  then  read  his  paper. 
{See  the  Appendix.) 

The  President : 

There  are  two  standing  committees  that  did  not  report 
this  morning.  The  Chair  calls  upon  the  Standing  Committee 
on  Law  Reporting  and  Digesting.  If  a  member  of  that  com- 
mittee is  present  and  ready  to  report,  the  Association  will  be 
glad  to  hear  from  him. 

As  it  appears  that  no  member  of  the  committee  is  present 
the  report  will  be  passed  until  to-morrow  morning. 

The  report  of  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar  is  next.  Is  that  committee  ready  to 
report  ? 

The  Secretary  : 

I  understand  from  the  Chairman  of  that  committee  that 
there  will  be  no  report  from  it  this  year. 

The  President : 

Several  special  committees  reported  this  morning  by  unani- 
mous consent,  and  the  Chair  will  now  call  upon  the  others. 
The  first  is  the  Special  Committee  on  Classification  of  the  Law. 

Edward  A.  Harriman,  of  Illinois : 

That  committee  has  had  no  meeting  this  year,  Mr.  Presi- 
dent, and  therefore  there  is  no  report  to  make. 

The  President : 

The  Special  Committee  on  Indian  Legislation.  I  under- 
stand from  the  Secretary  there  is  a  printed  report  from  that 
committee.  Is  there  any  member  of  it  present  ?  If  not,  as 
the  report  is  a  brief  one,  I  will  call  upon  the  Secretary  to 
read  it. 

The  report  of  the  Special  Committee  on  Indian  Legislation 
was  then  read  by  the  Secretary. 
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The  President: 

What  is  the  pleasure  of  the  Association  with  reference  to 
this  report  ? 

Hiram  F.  Stevens,  of  Minnesota : 

In  the  absence  of  the  Chairman  of  the  committee,  who  is 
my  townsman,  and  the  other  members  of  the  committee,  and 
in  view  of  the  fact  that  this  subject  has  been  very  fully  con- 
sidered by  the  Association,  I  move  the  adoption  of  the  report. 

Wm.  P.  Breen,  of  Indiana : 
I  second  that  motion. 

The  President : 

The  passage  of  this  motion  will  include,  of  course,    the 
adoption  of  the  resolutions  appended  to  the  report. 
The  motion  was  adopted. 

{See  the  Report  in  the  Appendix,) 

The  President : 

The  Committee  on  Uniform  Laws  is  next  in  order. 

The  report  of  the  Committee  on  Uniform  Laws  was  then 
read  by  the  Chairman  of  the  committee,  Lyman  D.  Brewster, 
of  Connecticut. 

{See  the  Report  in  the  Appendix,) 

Amasa  M.  Eaton,  of  Rhode  Island : 
I  move  that  the  report  be  adopted. 

J.  T.  Maffett,  of  Pennsylvania : 
I  second  that  motion. 
The  motion  was  adopted. 

Amasa  M.  Eaton,  of  Rhode  Island : 

In  connection  with  this  I  offer  the  following  resolution : 

Resolved^  That  Article  III  of  the  Constitution  be  amended 
by  adding  to  the  committees  therein  enumerated  the  Committee 
on  Uniform  State  Laws. 

This  is  in  accordance  with  the  recommendation  of  that 
committee.  The  committee  at  the  present  time  is  not  one  of 
the  standing  committees,  and  it  is  deemed  advisable  that  it 
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should  be.  It  is  one  of  the  objects  of  our  Association  as  ex- 
pressed in  our  Constitution,  and  it  is  of  such  vast  importance 
that  certainly  this  committee  should  be  one  of  the  standing 
committees  of  the  Association. 

The  Secretary : 

In  order  to  do  that,  the  By-Laws  would  have  to  be  amended 
also,  because  there  is  a  list  of  committees  on  the  first  page  of 
the  By-Laws. 

The  President : 

That  can  be  .done  by  separate  motion,  because  a  different 
vote  must  be  had  on  that  question. 

The  Chair  begs  leave  to  call  attention  to  the  fact  that  all 
standing  committees  are  composed  of  five  members  each,  and 
that  is  because  of  a  provision  of  the  Constitution.  The  Com- 
mittee on  Uniform  State  Laws  is  composed  of  46  members. 
Therefore  it  will  be  necessary  if  this  is  to  be  made  a  standing 
committee,  either  that  the  committee  shall  be  reduced  to  five 
members,  or  else  that  there  should  be  a  change  in  that  article 
of  the  Constitution. 

Albert  H.  Walker,  of  New  York : 

May  I  ask,  Mr.  President,  what  is  the  practical  difference 
between  a  standing  committee  and  a  special  committee  ? 

The  President : 

The  Chair  knows  of  none,  because  all  the  privileges  of  a 
special  committee,  so  far  as  its  meetings  and  appropriations 
from  the  treasury  are  concerned,  are  the  same. 

Albert  H.  Walker : 

That  being  the  case,  I  suggest  that  it  would  be  better  to 
continue  those  gentlemen  who  have  charge  of  this  subject  as 
a  special  committee  rather  than  to  transform  them  into  a 
standing  committee,  in  order  that  the  number  may  continue 
as  at  present. 

Amasa  M.  Eaton,  of  Rhode  Island  : 

Then  I  suggest,  Mr.  President,  that  my  motion  lie  over 
until  next  year  in  order  that  it  may  receive  due  consideration. 
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The  President : 

That  will  be  done,  and  the  motion  made  by  the  gentleman 
from  Rhode  Island  will  lie  upon  the  table  until  the  next 
meeting. 

The  next  special  committee  is  the  Committee  on  Federal 
Code  of  Criminal  Procedure. 

The  Secretary : 

There  is  no  report  from  that  committee. 

The  President : 

The  Committee  on  Penal  Laws  and  Prison  Discipline.  Is 
there  a  report  from  that  committee. 

The  report  of  the  Committee  on  Penal  Laws  and  Prison 
Discipline  was  then  read  by  J.  Franklin  Fort,  of  New  Jersey. 

The  President : 

The  report  will  be  received,  ordered  printed  and  filed. 
{See  the  Report  in  the  Appendix,) 

Martin  Dewey  Follett,  of  Ohio : 

Allow  me  to  move,  Mr.  President,  that  the  committee  be 
continued. 

Henry  E.  Davis,  of  the  District  of  Columbia : 
I  second  that  motion. 
The  motion  was  adopted. 

Martin  Dewey  Follett : 

One  other  matter,  if  you  please,  Mr.  President.  While  we 
were  in  Europe,  we  found  this  fact  to  be  true, — that  we  desired 
that  the  influence  and  investigation  of  this  body  should  also 
carry  some  of  its  influence  in  regard  to  the  International 
Prison  Congress  which  meets  once  in  five  years ;  the  one  of 
this  year  is  the  sixth,  the  next  one  meets  five  years  hence  in 
Hungary,  and  the  next,  as  we  hope,  ten  years  hence  in  the 
United  States.     Hence  I  have  prepared  this  resolution  : 

Resolved^  That  it  is  desirable  that  the  American  Bar  Asso- 
ciation be  represented  in  the  International  Prison  Congress  to 
be  hereafter  held,  and  that  the  Committee  on  Penal  Laws  and 
Prison  Discipline  be  requested  to  present  proper  changes  in  the 
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Constitution  and  By-Laws  to  provide  for  the  same,  and  report 
at  the  next  session  of  this  Association,  one  year  hence. 

Frederic  P.  Haskell,  of  Massachasetts : 
I  second  that  resolution. 
The  resolution  was  adopted. 

The  President : 

The  next  committee  is  that  on  Federal  Courts.     Is  that 
committee  ready  to  report  ? 

Edmund  Wetmore,  of  New  York : 

Mr.  President,  just  prior  to  the  last  meeting  of  the  Associa- 
tion, a  Commission  appointed  by  Congress,  consisting  of  Messrs. 
Botkin,  Watson  and  Culberson,  had  its  duty  extended  so  that 
it  was  charged  to  revise  and  codify  the  whole  body  of  statutes 
relating  to  the  courts  of  the  United  States  and  their  procedure. 
They  had  then  made  a  preliminary  report  in  which,  in  conse- 
quence of  the  efforts  of  the  Committee  on  Federal  Courts  of 
this  body,  they  had  included  nearly,  but  not  quite  all,  the 
amendments  which  had  received  the  approval  of  this  Associa- 
tion. The  Committee  on  Federal  Courts  was  thereupon,  at 
the  last  meeting  of  the  Association,  charged  to  co-operate  with 
the  Congressional  Commission  and  obtain,  if  possible,  the 
adoption  by  them  of  all  the  measures  which  have  been  approved 
by  this  Association.  Shortly  after  that,  the  preliminary  report 
referred  to  was  sent  to  the  Judiciary  Committee  of  the  Senate. 
No  steps  can  be  taken  until  that  report,  which  is  in  the  form 
of  a  revision  of  the  whole  body  of  the  statutes,  shall  have 
received  the  consideration  of  the  Judiciary  Committee  of  the 
Senate.  We  therefore  endeavored  to  obtain  a  hearing  before 
that  committee,  and  considerable  correspondence  took  place 
and  personal  efforts  were  exerted  to  that  end.  We  obtained 
an  appointment  for  a  hearing,  not  only  for  ourselves,  but  for 
all  who  were  interested  in  the  subject.  Senator  Hoar,  the 
Chairman  of  the  committee,  subsequently  informed  us,  however, 
that  it  was  impossible  to  give  us  a  hearing  during  the  session 
just  passed,  and  he  has  also  informed  us  that  it  will  be  impos- 
sible to  get  a  hearing  at  the  coming  short  session  of  Congress. 
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Under  those  circumstances,  therefore,  the  committee  direct 
me  to  ask  that  it  be  continued  under  the  same  direction  to  con- 
tinue its  efforts  to  obtain  the  passage  of  the  changes  and 
amendments  which  have  received  the  sanction  of  this  Asso- 
ciation. These  are  all  embodied  in  the  general  revision  pro- 
posed. In  addition  to  that,  a  bill,  as  we  are  informed,  may 
be  introduced  at  the  next  session  of  Congress,  increasing  the 
salaries  of  the  Federal  judiciary.  The  report  on  Federal 
courts  recommended  that,  but  it  was  withdrawn  because  it  was 
not  deemed  expedient  to  join  that  amendment  with  the  gen- 
eral bill  proposing  the  other  changes.  It  was  withdrawn  with 
the  statement — which  also  met  with  the  approval  of  the  Asso- 
ciation— that  it  should  be  recommended,  if  any  opportunity 
arose,  as  a  separate  measure.  That  opportunity  has  now 
seemed  to  come,  and  therefore  on  behalf  of  the  committee  I 
will  ask  for  the  adoption  of  this  motion : 

Mesolved,  That  the  committee  be  continued  with  power  to 
obtain  as  far  as  possible  the  passage  of  the  proposed  changes 
in  the  laws  relating  to  Federal  counts  and  procedure  which 
obtained  the  approval  of  the  Association,  and  also  that 
the  committee  be  authorized  to  promote  the  passage  of  an  act 
for  an  increase  in  the  salaries  of  the  Federal  judiciary. 

Frederick  P.  Fish,  of  Massachusetts : 
I  second  the  motion. 

The  President : 

The  Chair  will  state  that  it  is  informed  by  the  Secretary 
that  the  practice  has  been  to  continue  these  special  committees 
until  by  vote  of  the  Association  they  are  discharged  from  the 
performance  of  their  duty.  In  all  instances,  therefore,  special 
committees  will  be  continued  unless  the  Association  by  vote 
concludes  to  dispense  with  their  further  services. 

The  question  is  now  on  the  motion  of  the  gentleman  from 
New  York,  that  the  committee  be  continued  with  power  as 
stated. 

The  resolution  was  adopted. 
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§ 

The  President  : 

The  next  special  committee  is  the  Committee  on  Appeals 
from  Orders  Appointing  Receivers. 

A.  J.  McCrary,  of  Iowa : 

Mr.  President :  In  presenting  this  report,  a  word  of  explana- 
tion is  necessary.  The  members  of  the  Association  will 
remember  that  the  United  States  Circuit  Courts  of  Appeals 
were  created  by  an  act  passed  in  1891.  In  the  original  bill 
there  was  no  provision  whereby  an  appeal  could  be  taken  from 
an  interlocutory  order,  but  only  the  general  appeal  at  the 
end  of  the  case.  Subsequently,  an  amendment  was  passed 
granting  the  right  of  appeal  from  orders  allowing  injunctions, 
and  again,  in  1895,  an  amendment  was  passed  allowing  appeals 
from  the  refusal  to  grant  injunctions.  Neither  in  the  original 
bill  nor  in  either  of  these  amendments,  was  there  any  right  of 
appeal  from  orders  appointing  receivers  or  refusing  their 
appointment.  The  appointment  of  this  special  committee 
was  for  the  purpose  of  procuring  legislation  permitting  appeals 
from  interlocutory  orders  for  the  appointment  of  receivers  or 
the  refusal.  At  the  Congress  previous  to  the  last,  as  a  member 
of  our  committee,  I  went  before  that  body  and,  on  presenta- 
tion of  the  subject  to  the  Judiciary  Committee  of  the  House, 
I  was  granted  the  privilege  of  preparing  a  bill,  which  I  did 
with  great  care,  amending  the  sixth  and  seventh  sections,  pro- 
viding for  appeals  from  orders  allowing  injunction,  orders 
refusing  injunction,  orders  appointing  receivers  and  refusing 
to  appoint  receivers.  That  bill  was  opposed — or,  at  least,  was 
treated  with  some  little  doubt  in  the  Senate  Committee.  It 
passed  the  House  committee  and  was  reported  by  the  House 
committee.  It  was  not  heartily  favored  in  the  Senate  com- 
mittee, and  for  some  reason — probably  the  outbreak  of  the 
war  was  the  main  cause — was  not  acted  upon  at  all.  This 
special  committee  went,  therefore,  before  the  last  Congress. 
We  all  appeared  there ;  Hon.  Walter  B.  Hill,  of  Georgia, 
being  the  Chairman,  and  Robert  D.  Benedict,  of  New  York, 
and    myself   being    the   other   members   of  the   committee. 
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When  we  appeared  at  Washington  we  were  informed  that  a 
bill  had  been  introduced  by  Mr.  Bradley,  of  Georgia,  a  mem- 
ber of  Congress  and  also  a  member  of  this  Association,  and 
that  it  had  been  referred  to  the  Judiciary  Committee  and  by 
them  referred  to  a  special  committee,  and  that  the  special 
committee  had  approved  it  and  it  would  be  paesed  by  the 
House.  We  then  went  before  the  Senate  committee  and  had 
an  informal  hearing,  and  a  special  committee  was  appointed 
there  for  the  consideration  of  the  matter  and  it  received  favor- 
able consideration.  In  all  this  time  the  bill  itself  was  never 
in  the  hands  of  the  committee  and  so  far  as  I  personally  am  con- 
cerned, I  supposed  it  was  a  reenactment  of  the  bill  that  had 
once  passed  the  House,  which  I  had  prepared  myself.  Upon 
coming  here,  I  received  from  the  Secretary  the  report  of  our 
Chairman,  Mr.  Hill,  with  a  request  from  Mr.  Hill  to  present 
it,  with  a  copy  of  the  bill  which  had  passed  in  the  very  late 
hours  of  the  Congress  just  adjourned,  and  which  has  received 
the  signature  of  the  President.  That  bill  is  something  of  a 
disappointment.  It  amends  only  the  seventh  section  of  the 
law  and  it  also  has  a  provision  that  practically  repeals  that 
which  had  been  accomplished  by  our  former  amendment.  I 
will  read  Mr.  Hill's  report,  and  withdraw  the  latter  clause  of 
it,  as  I  am  the  only  member  of  the  committee  present.  In 
conversation  with  the  Committee  on  Federal  Courts  they  have 
asked  us  to  continue  in  our  work  in  connection  with  them  in 
securing  complete  relief  from  the  granting  and  refusing  inter- 
locutory orders,  and  the  right  of  appeal  from  such  orders. 
The  report  and  bill  were  then  read. 

William  A.  Ketcham,  of  Indiana : 

I  move  that  the  report  be  received  and  that  the  matter  be 
recommitted  to  the  committee  with  instructions  to  endeavor 
to  procure  legislation  authorizing  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  on  matters  of  injunction  and 
of  the  appointment  of  receivers,  not  only  in  cases  where  upon 
final  decree  the  appeal  will  be  to  the  Circuit  Court  of  Appeals, 
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but  also  in  all  cases  where  upon  the  final  decree  the  appeal 
will  be  to  the  Supreme  Court  of  the  United  States. 

J.  Franklin  Fort,  of  New  Jersey : 
I  second  that  motion. 

William  A.  Ketcham: 

Permit  me  to  say  that  as  the  law  now  is,  a  district  judge  or 
a  circuit  judge  sitting  alone  in  a  matter  involving  the  con- 
stitutionality of  a  law,  may  grant  an  injunction,  appoint  a 
receiver  or  make  drastic  orders  from  which  there  is  no  relief 
whatever,  except  at  the  end  of  an  appeal  in  the  Supreme 
Court  of  the  United  States,  which  may  last  from  a  year  and  a 
half  to  four  years.  Now  if  a  district  judge  may  be  presumed 
to  know  enough  constitutional  law  to  grant  an  injunction  or  to 
refuse  one,  to  appoint  a  receiver  or  to  refuse  to  appoint  one,  it 
ought  to  be  presumed  that  the  Circuit  Court  of  Appeals 
knows  enough  constitutional  law  to  revise  the  action  of  the 
one  district  judge  in  granting  or  refusing  a  receiver  or  an 
injunction,  and  if  it  is  right  and  fair,  in  a  proceeding  that 
may  not  be  of  so  much  importance,  because  a  constitutional 
question  is  not  involved  and  the  appeal  must  be  taken  directly 
to  the  Circuit  Court  of  A  ppeals,  that  a  right  of  appeal  shall 
be  given,  a  fortiori  is  it  right  that  an  appeal  should  be 
allowed  in  more  important  cases  where  a  constitutional  ques- 
tion is  pending  and  there  can  be  no  appeal  from  an  interlocu- 
tory order  to  the  Supreme  Court  of  the  United  States  ? 

I  think,  therefore,  that  great  injustice  may  be  done  by  dis- 
criminating against  the  more  important  cases  in  giving  the 
right  of  appeal  and  allowing  the  right  of  appeal  to  the  less 
important  cases  that  can  go  to  the  Circuit  Court  of  Appeals. 

The  President : 

The  Chair  suggests  that  it  is  so  evident  that  this  report  has 
been  made  under  a  misapprehension  of  the  Act  of  Congress, 
that  it  certainly  would  be  injurious  that  it  should  appear  in 
the  printed  volume  of  our  transactions,  because  it  would  look 
as  though   the  Association  had  accomplished  that  which  it 
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Bought  to  bring  about.  The  Chair  asks  whether  it  would  not 
be  more  advisable  to  withdraw  this  report  and  simply  continue 
the  committee  to  carry  out  the  ideas  of  the  Association. 

William  A.  Ketcham : 

I  desire  that  in  some  manner  this  committee  should  not 
confine  itself  to  providing  for  a  supervisory  jurisdiction  in 
cases  of  lesser  importance,  but  also  include  the  cases  of  the 
greater  importance,  because  we  all  know  that  it  is  desirable 
to  repeal  the  one-man  power  in  judges. 

A.  J.  McCrary,  of  Iowa: 

The  bill  provided  at  the  former  session  of  Congress  covers 
all  these  points,  and  I  had  not  dreamed,  until  I  saw  this  bill, 
that  the  former  was  not  the  bill  that  was  being  acted  upon  by 
Congress. 

The  President : 

The  Chair  would  ask  Mr.  McCrary  whether  he  does  not 
think  the  suggestion  made  by  the  Chair  is  the  best  to  be  pur- 
sued under  the  circumstances  ? 

A.  J.  McCrary  : 

I  do  think  so.  I  am  the  only  member  of  the  committee 
present,  however. 

William  Wirt  Howe,  of  Louisiana : 

I  move  that  the  report  be  recommitted  to  this  special  com- 
mittee with  instructions  to  the  committee  to  endeavor  to  carry 
out  the  views  which  have  been  so  frequently  expressed  by  the 
action  of  this  Association,  in  bringing  about  the  legislation 
suggested  by  the  gentleman  from  Indiana. 

Hiram  F.  Stevens,  of  Minnesota : 

I  would  amend  that  motion  by  saying  that  the  committee 
be  asked  to  co-operate  with  the  Committee  on  Federal  Courts 
in  the  matter,  so  that  there  may  be  uniform  action. 

William  Wirt  Howe : 
I  accept  that  amendment. 

Hiram  F.  Stevens : 
Then  I  second  the  motion. 
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The  motion  was  adopted  and  the  report  recommitted. 

Henry  E.  Davis,  of  the  District  of  Columbia : 
Mr.  President:  I  desire  to  call  the  attention  of  the  Associa- 
tion, very  briefly,  to  the  report  of  the  Committee  on  "  John 
Marshall  Day  "  that  was  submitted  this  morning,  and,  after 
consultation  with  the  chairman  of  that  committee,  I  wish  to 
offer  a  resolution  which  I  hope  may  be  adopted.  The  project 
of  the  celebration  in  the  City  of  Washington,  as  stated  in  the 
report,  involves  the  presence  of  the  President  of  the  United 
States  and  his  Cabinet,  of  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States  and  his  Associates,  and  of  other 
public  functionaries,  and  it  will  take  on  something  of  a  national 
character.  To  that  end,  it  is  desired  to  secure  the  use  of  the 
hall  of  the  House  of  Representatives,  and  in  order  to  do  that, 
of  course  a  resolution  of  that  body  is  necessary,  and  it  will 
also  be  necessary  to  have  a  joint  resolution  of  Congress  in 
order  to  a  participation  by  that  body,  as  a  body,  in  the  exer- 
cises.- It  has  occurred  to  us  who  represent  the  Bar  Associa- 
tion of  the  District  of  Columbia,  which  has  already  provided 
for  the  appointment  of  a  committee  to  take  this  matter  in 
charge,  that  we  will  come  before  Congress  with  very  much 
greater  force  if  we  are  backed  by  a  resolution  of  this  Associa- 
tion, instead  of  by  the  mere  representation  of  one  of  its  com- 
mittees. As  is  well  known,  the  coming  session  of  Congress 
will  be  a  short  one,  and  there  will  be  a  great  stress  of  public 
business  and  we  will  be  at  some  difficulty  perhaps  in  securing 
the  hall  of  the  House  of  Representatives  for  even  the  short 
time  required.     This  is  the  resolution : 

Resolved^  That  this  Association  approves  and  adopts  the 
report  of  its  Committee  on  ''John  Marshall  Day,"  February  4, 
1901,  and  respectfully  requests  the  Congress  of  the  United 
States  to  take  appropriate  action  in  furtherance  and  aid  of  the 
observance  of  that  day  at  the  National  Capital  in  the  manner 
proposed  in  and  by  the  said  report. 

R.  C.  Ostrander,  of  Michigan  : 
I  second  the  adoption  of  that  resolution. 
4 
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The  resolution  was  adopted. 

The   Association   then   adjourned  until   Friday  morning, 
August  31,  at  10.30  o'clock. 


Third  Day. 

Friday,  August  31,  1900,  10.30  A.  M. 

The  President  called  the  meeting  to  order. 

The  President : 

The  first  business  this  morning  is  the  nomination  of  officers. 
The  Chair  recognizes  Mr.  Stevens,  of  Minnesota,  Chairman 
of  the  General  Council. 

Hiram  F.  Stevens : 

I  am  directed  by  the  General  Council  to  present  the  follow- 
ing names  for  officers  of  the  Association  for  the  ensuing  year : 
For  President,  Edmund  Wetmore,  of  New  York. 
For  Secretary,  John  Hinkley,  of  Maryland. 
For  Treasurer,  Francis  Rawle,  of  Pennsylvania. 

For  elected  members  of  the  Executive  Committee: 

U.  M.  Rose,  of  Arkansas. 

Wm.  A.  Ketcham,  of  Indiana. 

Henry  St.  George  Tucker,  of  Virginia. 

Rodney  A.  Mercur,  of  Pennsylvania. 

Charles  F.  Libby,  of  Maine. 

And  to  present  a  list  of  Vice-Presidents  and  Local  Councils 
from  the  respective  states,  which  I  will  ask  the  Secretary  of 
the  Association  to  read. 

The  Secretary  read  the  list  of  nominations  for  Vice-Presi- 
dents and  Local  Councils. 

The  President : 

The  nominations  will  lie  upon  the  table  until  the  order  ol 
election  of  officers  is  reached. 
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Anj  unfinished  business  is  next  in  order,  and  under  that 
head,  the  Chair  understands  that  there  is  a  report  from  a  com- 
mittee that  has  not  jet  been  presented. 

The  Secretary  read  the  report  of  the  Committee  on  Law 
Reporting  and  Digesting. 

The  President: 

The  report  being  received  will  be  ordered  printed  and 
placed  on  file. 

No  further  action  seems  to  be  needed. 
{See  the  Report  in  the  Appendix.) 

Robert  S.  Taylor,  of  Indiana  : 

I  ofi^er  the  following  resolution : 

Resolved,  That  the  Committee  on  Patent,  Trade- mark  and 
Copyright  Law  be  directed  to  consider  the  subject  of  securing 
greater  uniformity  of  decisions  in  patent,  trade-mark  and 
copyright  cases  and  report  thereon  at  the  next  meeting  of  the 
Association. 

Selden  P.  Spencer,  of  Missouri : 
I  second  that  resolution. 
The  resolution  was  adopted. 

The  President : 

We  are  under  the  head  of  miscellaneous  business. 

Frederick  Bertolette,  of  Pennsylvania : 

I  desire  to  offer  a  resolution  from  the  delegates  from  Penn- 
sylvania, and  move  its  adoption.     It  is  as  follows: 

Resolvedy  That  the  State  Bar  Associations  of  the  United 
States  be  requested  to  report  on  or  before  the  first  day  of 
August  of  each  year  to  the  Secretary  or  to  the  Publication 
Committee  of  the  American  Bar  Association  a  brief  outline  or 
summary  of  the  year's  work,  including  the  titles  of  addresses 
read  before  them  and  a  synopsis  of  all  affirmative  action  taken 
on  reform  legislation  recommended  by  the  Association. 

The  President: 

The  Chair  would  suggest  that  the  resolution  read  that  they 
report  to  the  Secretary  instead  of  the  Publication  Committee,  as 
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the  Publication  Committee  really  does  not  begin  its  duties  until 
the  commencement  of  the  meeting  each  year. 

Frederick  Bertolette: 

I  will  accept  the  Chair's  suggestion  and  strike  out  the 
words  "  or  the  Publication  Committee  "  in  my  resolution,  so 
that  it  will  read  that  they  will  report  to  the  Secretary  of  the 
Association. 

The  President  : 

Is  the  resolution  seconded  ? 

I.  F.  Baxter,  of  Nebraska : 

I  second  it. 

The  resolution  as  amended  was  adopted. 

The  President: 

Is  there  any  further  miscellaneous  business  ? 

Francis  Rawle,  of  Pennsylvania  : 

At  the  suggestion,  or  perhaps  by  the  direction  of  the  Execu- 
tive Committee,  I  ask  your  permission  to  say  a  few  words  about 
the  banquet  which  was  given  by  the  English  Bench  and  Bar 
to  the  American  Bench  and  Bar,  in  London,  on  July  27th. 

It  took  place  in  the  ancient  and  historic  hall  of  the  Middle 
Temple,  and  was  a  most  interesting  event.  And  it  was  inter- 
esting, too,  as  being  the  second  banquet  of  the  kind  ever  given 
by  the  English  Bar.  The  first  was  in  honor  of  the  famous 
French  advocate,  M.  Berryer,  in  18H4,  at  which  great  ad- 
dresses were  delivered  by  Lord  Cockburn  and  Lord  Brougham. 
There  were  present  at  the  banquet  in  July,  forty  members 
of  the  American  Bench  and  Bar.  This  included  three  former 
Presidents  of  this  Association — the  American  Ambassador, 
Mr.  Choate,  who  proposed  the  toast  to  the  Queen ;  Judge 
Baldwin,  who  responded  to  the  toast  to  the  American  Bench, 
and  Judge  Woolworth.  The  Lord  Chancellor  presided.  The 
Master  of  the  Rolls  was  present,  and,  I  think,  most  of  the 
Lord  Justices  of  Appeal  and  the  Law  Lords,  and  a  majority  of 
the  Justices  of  the  High  Court;  the  Attorney- General  and 
the  Solicitor-General,    and    practically  the   working   Bar   of 
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England,  to  the  number  of  about  two  hundred.  The  Lord 
Chief  Justice  of  Ireland  and  representatives  of  the  Colonial 
Bench  and  Bar  were  also  among  the  guests.  The  absence  most 
regretted  was  that  of  the  Lord  Chief  Justice  of  England,  so 
soon  to  be  followed  by  his  death. 

The  expression  of  regard  and  consideration  for  the  Bench 
and  Bar  of  this  country,  and  for  this  Association  as  their 
representative,  was  earnest  and  hearty.  As  a  compliment  to 
this  Association,  its  Treasurer  had  the  honor  of  proposing  the 
toast  to  the  Bench  and  Bar  of  England. 

The  speeches  will  be  published  and  copies  sent  to  this 
country. 

I  ask  leave  to  offer  the  following,  and  move  that  it  be  spread 
upon  the  minutes  : 

On  July  27th,  a  banquet  was  given  in  London  in  the  ancient 
hall  of  the  Middle  Temple  by  the  Bench  and  Bar  of  England 
to  their  brethren  of  the  Bench  and  Bar  of  the  United  States. 
The  American  Bar  Association  desires  to  place  upon  its  record 
its  hearty  acknowledgment  of  this  fraternal  act  and  a  cordial 
reciprocation  of  the  sentiments  which  prompted  it. 

The  President : 

Is  the  adoption  of  this  minute  seconded  ? 

Edmund  Wetmore,  of  New  York : 

I  second  it. 

The  minute  was  unanimously  adopted. 

Francis  Rawle,  of  Pennsylvania  : 

There  has  been  some  question  in  the  minds  of  the  Com- 
mittee on  Publications  as  to  its  power  to  authorize  the  printing 
of  the  proceedings  of  the  two  Sections  of  the  Association.  I 
therefore  offer  the  following  resolution : 

Resolved,  That  the  minutes  of  the  Sections  and  papers 
read  before  them  and  also  the  minutes  of  the  Association  of 
Law  Schools  be  referred  to  the  Committee  on  Publications,  to 
be  printed  with  the  annual  report  of  this  Association  if  they 
approve  the  same. 
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John  Nicholson,  Jr.,  of  New  York  : 

Would  it  not  be  advisable  to  add  to  that  resolution  the 
words  "  in  whole  or  in  part,**  because  the  Publication  Com- 
mittee might  deem  it  wise  to  publish  a  part  of  the  minutes 
only.     Let  us  leave  them  some  discretion  in  the  matter. 

F.  M.  Danaher,  of  New  York  : 

I  would  suggest  as  an  amendment  that  the  minutes  of  the 
Conference  of  the  Bar  Examiners  of  the  various  States  be 
included.     They  were  published  by  the  Association  last  year. 

Francis  Rawle: 

I  will  accept  that  amendment.  As  to  Mr.  Nicholson's 
suggestion,  I  think  the  resolution  covers  it  fully,  because  it 
leaves  the  matter  to  the  Publication  Committee's  approval. 

The  resolution  as  amended  by  Mr.  Danaher  was  duly 
seconded  and  was  adopted. 

The  President : 

We  now  come  to  the  closing  order  of  business — the  election 
of  officers.  The  Constitution  of  the  Association  does  not 
state  the  manner  in  which  these  officers  shall  be  elected.  The 
Chair  suggests  as  a  proper  method  of  procedure  that  the  chief 
officer  of  the  Association,  its  President,  ought  perhaps  to  be 
elected  separately  and  apart  from  the  others.  What  is  the 
pleasure  of  the  Association  in  that  regard  ? 

Hiram  F.  Stevens,  of  Missouri : 

I  move  that  the  Secretary  be  instructed  to  cast  the  ballot 
of  the  Association  for  the  election  of  Edmund  Wetmore  as 
President. 

The  President : 

The  Chair  prefers  to  put  the  question  in  the  form  of  asking 
unanimous  consent.  Is  there  objection  to  this  course  being 
pursued  ?  The  Chair  hears  none  and  the  Secretary  will  cast 
the  ballot  of  the  Association  for  the  election  of  Edmund  Wet- 
more  as  President  of  the  Association  for  the  ensuing  year. 

The  Secretary  cast  the  ballot. 


mr- 
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The  President : 

The  Chair  takes  great  pleasure  in  announcing  that  Mr. 
Edmund  Wetmore  is  unanimously  elected.  What  is  the 
pleasure  of  the  Association  in  reference  to  the  election  of 
the  other  officers  of  the  Association  ? 

Albert  H.  Walker,  of  New  York : 

I  ask  that  unanimous  consent  be  given  for  the  election  of 
the  other  gentlemen  named  by  acclamation. 

All  the  officers,  vice-presidents  and  members  of  the  Local 
Councils  previously  nominated  were  then  duly  elected  for  the 
ensuing  year. 

The  President : 

Is  there  any  other  business  to  come  before  the  Association  ? 

Lester  L.  Bond,  of  Illinois : 

Mr.  President,  I  move  that  the  Association  now  adjourn. 

The  President : 

Before  the  motion  to  adjourn  is  put,  the  Chair  desires  to 
congratulate  the  Association  upon  its  growing  efficiency  and 
strength.  It  has  been  in  the  past,  it  undoubtedly  will  continue 
to  be  in  the  future,  a  shaping  force  in  the  jurisprudence  of  this 
Republic.  It  is  a  matter  for  congratulation  that  this  meeting 
in  the  year  1900  has  a  larger.attendance  of  members  than  any 
that  has  ever  been  held  at  Saratoga  Springs,  except  in  the  year 
1896,  when  we  were  favored  with  the  presence  of  Lord  Russell 
of  Killowen.  At  the  meeting  last  year  at  Buffalo,  which  was 
one  of  exceeding  interest  on  account  of  the  presence  with  us  of 
the  International  Law  Association,  and  at  the  meeting  here,  the 
occupant  of  the  chair  has  felt  that  he  has  been  upheld  and  sus- 
tained by  the  harmony  and  good  feeling  that  has  characterized 
the  Association.  He  extends  his  thanks  for  this  and  many 
other  courtesies  and  for  the  very  high  honor  you  bestowed 
upon  him,  and  declares  this  meeting  of  the  American  Bar 
Association  adjourned  without  day. 

JOHN  HINKLEY, 

Secretary, 
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Saratoga  Springs,  N.  Y.,  August  29,  1900. 

The  report  of  the  proceediugs  of  our  last  meeting,  at  Buffalo, 
New  York,  in  August,  1899,  has  been  printed  and  distributed 
to  all  the  members,  and  also  to  a  large  number  of  libraries 
and  Bar  Associations  on  our  free  mailing  list. 

There  were  1541  members  at  the  close  of  the  last  meeting. 
Twenty-one  members  have  been  elected  by  the  Executive 
Committee  between  meetings,  under  Article  IV  of  the 
Constitution  as  amended. 

All  of  the  States,  except  Nevada,  and  all  of  the  Territories, 
are  represented  in  our  membership. 

Invitations  were  sent  to  all  State  Bar  Associations  to  send 
three  delegates  to  this  meeting,  and  to  all  City  and  County 
Bar  Associations,  in  States  having  no  State  Bar  Association, 
to  send  two  delegates.  The  number  of  State  Bar  Associations 
has  been  increasing  until  now  thirty-six  of  the  forty-five  States 
have  such  Associations. 

A  copy  of  the  report  of  the  Committee  on  International 
Law  made  at  the  last  meeting  was,  in  accordance  with  the 
resolution  of  the  Association,  sent  to  the  President  of  the 
United  States,  and  to  each  Senator. 

Reports  of  the  Committees  on  Jurisprudence  and  Law 
Reform,  on  Commercial  Law  and  on  Patent,  Trade-Mark  and 
Copyright  Law,  and  the  Special  Committee  on  Indian  Legis- 
lation, for  this  year,  have  been  printed  and  distributed  to  mem- 
bers by  mail,  fifteen  days  before  the  meeting. 

Notices  were  sent  to  all  members  of  standing  and  special 
committees,  requesting  their  attention  to  matters  referred  to 
such  committees. 

A  complete  index  of  the  twenty-two  volumes  of  the  reports 
of  the  Association,  together  with  a  list  of  all  persons  who 

(48) 


secrbtart's  report.  49 

have  been  members,  with  the  dates  of  their  membership,  has 
been  prepared  under  the  supervision  of  the  Secretary  and  is 
ready  for  the  printer. 

The  register  of  those  in  attendance  is  kept  on  the  table  at 
the  hall  of  meeting  during  the  sessions,  and  is  at  the  recep- 
tion room  in  the  Grand  Union  Hotel  in  the  intervals.  This 
list  is  valuable  for  reference,  and  every  member  or  delegate  is 
requested  to  sign  it  as  early  as  convenient.  A  list  of  those 
present  will  be  printed  for  distribution  at  the  meeting,  and 
will  also  be  included  in  the  report  of  proceedings. 

There  are  copies  of  the  constitution,  lists  of  officers  and 
members  of  committees  and  forms  of  nominations  on  the  table 
for  distribution. 

Respectfully  submitted, 

JOHN  HINKLEY, 

Secretary. 


TREASURER'S  REPORT. 

1899-1900. 

Dr. 

To  balance  from  last  report^ $4,506  88 

"  cash  received — dues  of  members,      |7,135  00 

'*      "         "      — ^interest  on  special  deposit,  ...  15  00 

"      "         "       —sale  of  Reports, 35  00     7,185  00 

111,691  88 

Or. 

1899. 

Sept.   1.     By  cash  paid — Sundry     expenses      of 

22d  Annual  Dinner,     .         |28  40 

1.      "       "        "    — Cablegrams  to  Messrs. 

Choate  and  Laborie,  .  .  27  17 

1.      "       «        «   —Buffalo    Review     Co., 

printing  for  22d  Meet- 
ing,    15  00 

1.  «  «  "  — Ellicott  Club,  22d  An- 
nual Dinner, 1,628  90 

1.  "       •*        "  —Expenses     of     Acting 

President,  ...  160  00 

2.  a       «        u   —Table  decorations,  22d 

Annual  Dinner,     ...  50  00 

3.  «       "        "    -Hotel     Iroquois,    ex- 

penses of  22d  Meeting,  33  25 

8.      "       "        "  —Expenses  of  Treasurer's 

Clerk  to  Buffalo,  22d 
Meeting, 60  50 

11.      "       "        "  —Three  months' rent,  stox^ 

age  room, 30  00 

Amount  carried  forward, .    .   .     |2,033  22|11,691  88 

(50) 
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1899.  By  amount  brought  forward,  .    .     |2,033  22|11,691  88 

Sept.  21.    By  cash  paid — Printed  stamped  envel- 

opes, 42  40 

Oct.    5.      "       "        "  — Chairman's  expenses  of 

Com.  on  Uniform  State 

Laws, 100  00 

14.  "  "  "  — C.  A.  Morrison,  Steno- 
grapher, 22d  Meeting,  .  226  4o 
14.  "  "  "  —Secretary,  for  his  dis- 
bursements for  Clerk 
hire,  Stationery,  etc. , 
for  year  ending  August, 

^  30,  1899, 287  06 

27.      **       "        "  — Chairman's  expenses 

of  Com.  on  Federal 
Courts,  for  year  ending 
August  30, 1899,    ...  398  22 

Nov.  16.      "       "        «  —Three     months'     rent, 

storage  room,    ....  30  00 

1900. 
Jan.    3.      "       "        "  — Expenses  of  Committee 

on  Legal  Education  for 

current  year, 84  92 

19.      "        "        "  — Expenses  of  Committee 

on  Legal  Education  for 

current  year, 100  00 

Feb.  16.      "       "        "  —Three     months'      rent, 

storage  room,    ....  80  00 

March  3.      "       "        "  — Preparing  for  shipment 

22d  Report, 14  00 

14.      "        "        "  — Printed    stamped    en- 
velopes,      63  60 

22.      "       "        "  —Receipt  Book,    ....  6  75 

April  6.      "       **        "  — Expenses  of  Committee 

on  Appeals  from  Orders 
Granting  Injunctions,  .  183  10 

Amount  carried  forward,  .    .    .     |3,599  72|11,691  88 
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1900. 

By  amount  brought  forward)  .   . 

13,599  72111,691  88 

April  9. 

By 

cash 

paid — Committee     on     John 
Marshall  Day,    .... 

600  00 

14. 

It 

(( 

"  — Expenses  of  meeting  of 
Executive  Committee,  . 

18  00 

30. 

n 

tt 

"  — Secretary,  on  account  of 
his     disbursements    as 
Secretary  for  Clerk  hire, 
etc.,  for  current  year,  . 

200  00 

May    4. 

it 

tt 

"  — Expenses  of  meeting  of 
Executive  Committee,  . 

10  00 

24. 

u 

tt 

"  — ^Three    months'     rent, 
storage  room,    .... 

30  00 

June   5. 

tt 

u 

"  — U.  S.  Express  Co.,  dis- 
tributing   22d    Annual 
Report, 

404  34 

12. 

u 

tt 

"  — Insurance  on  Reports,  . 

6  00 

July  12. 

(1 

tt 

*'  — Expenses  as  member  of 
Committee  on  Appeals 
from    Orders  Granting 
Injunctions, 

10  00 

18. 

<l 

It 

"  — Dando    Print.   &  Pub. 
Co.,    printing,  binding, 
etc.,  22d  Annual  Report, 

2,162  35 

18. 

u 

tt 

"  — Same,   extra   copies    of 
addresses,  papers,  etc.. 

453  70 

18. 

tl 

it 

"  —Same,  binding  260  old 
Reports,  printing  circu- 
lars, notices  and  general 
printing  to  date,    .   .   . 

179  23 

Aug.    4. 

tt 

tt 

"  — Expenses  of  Committee 
on    Legal    Educatioui 
current  year, 

112  02 

10. 

tl 

tt 

"  — Three     months*     rent, 
storage  room,    .... 

SO  00 

Amount  carried  forward,  .    .   .     $7,715  36  $11,691  88 
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* 

1900.  By  amount  brought  forward,  .    .     17,715  36  $11,691  88 

Aug.  13.     By  cash  paid — Postage  on  Reports  of 

Coramittees  distributed 
to  members, 31  00 

20.      "       "        "  —Clerk  to  Treasurer,  one 

year 350  00 

23,      "       "        *'  — Incidental  expenses  of 

23d  Meeting  and  Dinner,  71  25 

23       M       u        a  _Sundry  expenses,   tele- 

grrams,  expressage,  etc., 

one  year, 67  30 

Balance, |3,466  97 

$11,691  88  $11,691  88 

Which  balance  consists  of — 

Amount  to  credit  of  Treasurer 
in  Quaker  City  Nat.  Bank, 
Philadelphia,  .......      2,941  20 

Certificate  of  deposit  in  Union 
Trust  Company  of  Philadel- 
phia, at  3  per  cent,  interest,  .  500  00 

Cash  on  hand, 15  77 

$3,456  97 

Respectfully  submitted, 

FRANCIS  RAWLE, 

Treasurer. 

Saratoga  Springs,  N.  Y.,  August  99, 1900. 

The   above  and   foregoing  account  has  been  audited  and 
is  found  correct. 

Wm.  L.  January, 
Thos.  H.  Robinson, 
Auditing  Committee. 
Saratoga  SpriTiga,  N.   Y.,  August  £9,  1900. 
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Saratoga  Springs,  August  29,  1900. 

The  Executive  Committee  respectfully  report  that  under 
the  last  clause  of  Article  IV  of  the  Constitution,  providing 
for  the  election  of  members  by  the  Executive  Committee 
between  meetings  when  nominated  by  a  majority  of  the  Vice- 
President  and  Local  Council,  the  following  twenty- one  mem- 
bers were  elected : 

{See  List  at  End  of  List  of  New  Members.) 

Your  committee  further  report  that  in  accordance  with  the 
12th  By-Law,  appropriations  were  made  for  the  use  of  com- 
mittees for  the  year  1899-1900  on  their  application,  not 
exceeding  the  following  amounts : 

$600  to  Committee  on  Legal  Education  and  Admission  to 
the  Bar. 

8250  to  Committee  on  Patent,  Trade-mark  and  Copy- 
right Law. 

$150  to  Committee  on  Uniform  State  Laws. 

$500  to  Committee  on  Federal  Courts. 

$250  to  Committee  on  Appeals  from  Orders  Appointing 
Receivers. 

$500  to  Committee  on  **  John  Marshall  Day." 

All  committees  for  the  ensuing  year  whose  work  may  entail 
expense,  are  requested  to  conform  to  the  12th  By-Law,  which 
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requires  ^^  previoufl  application  in  advance  of  the  expendi- 
ture." Such  application  should  be  made  to  the  Executive 
Committee  through  the  Secretary. 

Respectfully  submitted, 

Charles  F.  Manderson, 
John  Hinklby, 
Francis  Rawlb, 
U.  M.  Rose, 

Charles  Noble  Gregory, 
Edmund  Wetmorb, 
W.  A.  Ketcham, 
H.  St.  G.  Tucker. 

Executive  Committee. 


MEMBERS   REGISTERED 

AT  THE 

TWENTY-THIRD  ANNUAL  MEETING. 

1900. 

Cii ari.es  F.  Manderson,      Nebraska. 

President, 

John  Hinkley, Maryland. 

Secretary. 

Francis  Rawle, Pennsylvania. 

Treasurer. 

Charles  Noble  Gregory, Wisconsin. 

U.  M.  Rov;£,      Arkansas. 

Edmund  Wetmobe, New  York. 

W.  A.  Ketcham, Indiana. 

H.  St.  G.  Tucker, Virginia. 

Executive  Committee. 

Benj.  F.  Abbott, Georgia. 

James  Babr  Amks, Massachusetts. 

J  AS.  DeWitt  Andrews, Illinois. 

Theodore  Aub, New  York. 

Albert  A.  Baker, Rhode  Island. 

Wjluam  II.  Baker, Florida. 

CnARLia  Barber,  Wisconsin. 

Lyman  E.  Barnks, Wisconsin. 

E.  M.  Bartlett, Nebraska. 

E.  J.  Baxter, Tennessee. 

Irving  F.  Baxter, Nebraska. 

Morris  B.  Beabdsley, Connecticut. 

George  E.  Beers, Connecticut. 

Samuel  C.  Bennett, Massachusetts. 

J.  J.  Bergen, New  Jersey. 

Richard  Bernard, Maryland. 

Frederick  Bertolette, Pennsylvania. 

J.  W.  RuFUS  Besson, New  Jersey. 

J.  Crawford  Biggs, North  Carolina. 

Albert  Blair, Missouri. 

James  L.  Blair, Missouri. 
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John  S.  Blair, District  of  Columbia. 

L.  C.  Blanchard, Iowa. 

LESTER  L.  Bond, Illinois. 

Charlbb  Borcuerlino, New  Jersey. 

J.  C.  Bradford, Tennessee. 

W.  T.  Brantly,      Maryland. 

William  P.  Breen, Indiana. 

MicHABL  H.  Brennan, Kofth  Dakota. 

L.  D.  Brewster, Connecticut. 

John  L.  Bridoerp, North  Carolina. 

John  P.  Briwoe, Maryland. 

Frederick  Q.  Brombero,   .   ^ Alabama. 

Chapin  Brown, District  of  Columbia. 

George  L.  Buist, South  Carolina. 

E.  F.  BcLLARD,,      New  York. 

H.  F.  BuRKET, Ohio. 

Jacob  F.  Burket, * Ohio. 

J.  Alston  Cabell, Virginia. 

E.  C.  Camp, Tennessee. 

Jameb  R.  Caton, Virginia. 

J.  W.  Champlin, Michigan. 

Ira  a.  Chase,      New  Hampshire. 

Melville  Church, District  of  Columbia. 

James  Gardner  Clark, Connecticut. 

Gxoroe  E.  Clarke, Indiana. 

L.  H.  Clement, North  Carolina. 

S.  B.  CocKRiLL, Arkansas. 

C.  C.  Cole, Iowa. 

J.  H.  Collins,     Ohio. 

Alfred  M.  Copeland, Massachusetts. 

Cob  I.  Crawfohd, South  Dakota. 

M.  Eugene  Ci  lver, Connecticut. 

Ha'rry  C.  Curtis, Rhode  Island. 

Wm.  S.  Curtis, Missouri. 

F.  M.  Danaher, New  York. 

Henry  E.  Davis, District  of  Columbia. 

John  Deery, Iowa. 

Henry  S.  Dewey, Massachusetts. 

M.  F.  Dickinson,  Jr., Massachusetts. 

F.  C.  Dillard, Texas. 

Spencer  C.  Doty, : New  York. 

Louis  F.  Doyle,      New  York. 

C.  A.  Dudley, Iowa. 

Michael  Dunn, New  Jersey. 

Samuel  C.  Eastman, New  Ilampishire. 
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Sidney  C.  Eastman, Illinois. 

Amasa  M.  Eaton,     Rhode  Island. 

George  Howard  Fai.l, Massachusetts. 

J.  W.  Fellow?, New  Hampehtre. 

J.  Nbwton  Fjero, New  York. 

G.  A.  Finkelnburo, Missouri. 

F.  P.  Fish, Massachusetts. 

Martin  Dewey  Follett, Ohio. 

Francis  Forbes, New  York, 

J.  Franklin  Fort, New  Jersey. 

Edward  J.  Fox, PeDnsylvania. 

Edwin  B,  Gaoeb, Connecticut 

Theodore  S.  Garnett, Virginia. 

George  Gillham, Tennessee. 

Wm.  a.  Glasgow,  Jr., Virginia. 

Henry  R.  Goetchius, Georgia, 

W.  P.  Goodellb, New  York. 

A.  P.  Greeley, District  of  Columbia. 

Roger  Gregory, Virginia. 

8.  Griffin, Virginia. 

Ignatius  C.  Grubb, Delaware. 

Alex.  Hadden, Ohio. 

James  Hagerman, Missouri. 

William  M.  Hall,  Jr., Pennsylvania. 

John  R.  Hardin, New  Jersey. 

Wm.  M.  Hargest, Pennsylvania. 

R.  L.  Harmon, Alabama. 

E.  A.  Harriman, Illinois. 

George  P.  Harrison, Alabama. 

Frederic  F.  Haskelt^ Massachusetts. 

Wallace  R.  Heady, Massachusetts. 

Thomas  N.  Hill, .  North  Carolina. 

Jesse  Holdom, Illinois. 

E.  H.  Hopkins, Ohio. 

William  H.  Hotchkiss, New  York. 

William  Wirt  Howe, Louisiana. 

Chas.  B.  Howry, Mississippi. 

Robt.  M.  Hughes, Virginia. 

Grenville  M.  Ingai^be, New  York. 

Henry  H.  Ingersoll, Tennessee. 

R.  G.  James, Virginia. 

Wm.  L.  January, Michigan. 

H.  H.  Johnson, Ohio. 

Thomas  J.  Johnson, New  York. 

James  I.  Kay, Pennsylvania. 
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Edwabd  C.  Eehb, Missouri. 

E.  W.  Kruttschnitt, Louisiana. 

Georos  B.  KtTLP, Pennsylvania. 

J.  R.  Lamab, Georgia. 

John  D.  Lawson^ Missouri. 

U.  S.  Lesh, Indiana. 

Howard  C.  Levis, New  York. 

L.  L.  Lewis,        Virginia. 

Charles  F.  Libbt, Maine. 

C.  A.  Liqhtnbr, Michigan. 

W.  Littlefield, Kansas. 

Walter  S.  Logan, New  York. 

Julian  W.  Mack, Illinois. 

John  B.  Madiqan, Maine. 

J.  T.  Maffett, Pennsylvania. 

Albert  D.  Marks, Tennessee. 

Charles  Martindale, Indiana. 

John  T.  Mason,  B., Maryland. 

P.  W.  Meldrim, Georgia. 

Joshua  W.  Miles, Maryland. 

Augustus  S.  Miller, Rhode  Island. 

Frank  U.  Miller, Georgia. 

M.  Cleiland  Milnor, .  New  York. 

J.  B.  Moore, Michigan. 

J.  B.  Moore, New  York. 

Merrill  Moores, Indiana. 

T.  A.  MoRAN, Illinois. 

John  Morris,  Jr., Indiana. 

Godfrey  Morse, Massachusetts. 

Waldo  G.  Morse, New  York. 

Adolph  Moses, Illinois. 

Eugene  Mullin, Pennsylvania. 

Michael  A.  Mullin,    .   .    .    .  • Maryland. 

Thomas  N.  McClellan, Alabama. 

A.  J.  McCrary, Iowa. 

E.  E.  McElroy, Iowa. 

J.  NoTA  McGiLL, District  of  Columbia. 

Donald  McLean, New  York. 

J.  W.  McLouD, Arkansas. 

Wm.  D.  McNulty, New  York. 

William  P.  McRae, Virginia. 

Alexander  New,      Missouri. 

Henry  G.  Newton, Connecticut. 

John  Nicoi;soN,  Jr., New  York. 

Benjamin  Nislds, Delaware. 
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Charles  P.  Norton, New  York. 

Russell  C.  Ostrandbr, Michigan. 

George  T.  Page .  Illinois. 

J?'rei)ERick  Parker, New  Jersey. 

R.  A.  Parmenter,  ..,.•• New  York. 

S.  R.  Peale, Pennsylvania. 

William  H.  Perkins,  Jr., Maryland. 

Charles  Phelps, Connecticut. 

Samuel  O.  Pickens, Indiana. 

Dexter  B.  Potter, Rhode  Island. 

H.  C.  Ranney, Ohio. 

Alfred  G.  Reeve.6», New  York. 

Geo.  L.  Reenhard, Indiana. 

B.  A.  Rich, New  York. 

Thomas  H.  Robinson, Maryland. 

R.  Lyon  Rogers, Maryland. 

William  P.  Rogers, Indiana. 

G.  B.  Rose, Arkansas. 

Sidney  L.  Samuei^, Texas. 

S.  D.  Schmucker, Maryland. 

Paul  E.  Sea  brook, Georgia. 

Aix)NZO  T.  Searle, Pennsylvania. 

Ferdinand  Shack, New  York. 

George  M.  Sharp, Maryland. 

Harvey  N.  Shepard, Massachusetts. 

J.  F.  Slagle, Pennsylvania. 

Edwin  Bdrritt  Smith, Illinois. 

L.  R.  Smith, District  of  Columbia. 

Walter  George  Smith, Pennsylvania. 

Willis  B.  Smith, Virginia. 

Burleigh  F.  Spalding, North  Dakota. 

Selden  p.  Spencer, Missouri. 

Lewis  E.  Stanton, Connecticut. 

Hiram  F.  Stevens, Minnesota. 

John  H.  Stiness, Rhode  Island. 

Henry  Stockbridgj:, Maryland. 

Wm.  C.  Strawbridge, Pennsylvania. 

R.  S.  Taylor, Indiana. 

J.  W.  Terry, Texas. 

James  B.  Thayer, Massachusetts. 

Alfred  P.  Tiiom, Virginia. 

A.  E.  Thompson, Wisconsin. 

SEY.M0UR  D.  Thomi>son, New  York. 

Bartlett  Tripp, vSouth  Dakota. 

Alkxander  Troy,      Alabama. 
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Hkbbert  B.  Turner, New  York. 

George  W.  Van  Slyck, New  York. 

W.  W.  Van  Winkle, West  Virginia, 

Richard  M.  Venable, Maryland. 

Albert  H.  Walker, New  York. 

George  P.  Wanty, Michigan. 

George  D.  Watrous, Connecticut. 

James  H.  Webb, Ck)nDecticut. 

John  H.  Wiomore, Illinois. 

W.  F.  WiLi.cx)X, Connecticut. 

J.  J.  WiLLETT, Alabama. 

R.  W.  William?, Florida. 

8.  A.  W1LLIAM8, Maryland. 

W.  Preston  Williamson, District  of  Columbia. 

John  S.  Wirt, Maryland. 

Jesse  H.  Wise, Pennsylvania. 

David  L.  Withinoton, California. 

S.  P.  Wolverton, Pennsylvania. 

Evans  Woollen, Indiana. 

D.  K.  Young, Tennessee. 

Total  Registered,  229. 


DELEGATES,  1900. 


ALABAMA  STATE  BAR  ASSOCIATION. 

George  P.  Harrison, Opelika. 

Frederick  G.  Brombero, Mobile. 

R.  L.  Harmon,   . Montgomeiy. 

BAR  ASSOCIATION  OF  NEWCASTLE  COUNTY,  DELAWARE. 

Benjamin  Niblds, WilmiDgton. 

Andrew  C.  Gray, Wilmington. 

JACKSONVILLE  BAR  ASSOCIATION,  FLORIDA. 

William  H.  Bakeb, Jacksonville. 

GEORGIA  BAR  ASSOCIATION. 

Henry  R.  Goetchius, Colambos. 

Joseph  R.  Lamar, Augusta. 

Hamilton  McWhorter, Lexington. 

ILLINOIS  STATE  BAR  ASSOCIATION. 

Benson  Wood, Effingham. 

George  R.  Peck, Chicago. 

George  T.  Page, Peoria. 

STATE  BAR  ASSOCIATION  OF  INDIANA. 

Samuel  O.  Pickens, Indianapolis. 

George  E.  Clarke, South  Bend. 

William  P.  Rogers, Bloomington. 

IOWA  STATE  BAR  ASSOCIATION. 

L.  C.  Blanch  ARD, Oskaloosa. 

E.  E.  McElroy, Ottumwa. 

C.  C.  Cole, Des  Moines. 

BAR  ASSOCIATION  OF  THE  STATE  OF  KANSAS. 

Frank  Doster, Marion. 

Albert  H.  Horton, Topeka. 

W.  Littlbfield, Topeka. 
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MAINE  STATE  BAR  ASSOCIATION. 

Andrew  P.  Wiswkll, Ellsworth. 

F&EDERicK  A.  Powers, Houlton. 

John  B.  Madiqan, Houlton. 

MARYLAND  STATE  BAR  ASSOCIATION. 

Joshua  W.  Miles,     Princess  Anne. 

John  B.  Briscoe, Prince  Frederick. 

Thomas  H.  Robinson, Belair. 

HAMPDEN  BAR  ASSOCIATION,  MASSACHUSETTS. 

Wallace  R.  Heady, Springfield. 

Charles  L.  Gardner, Springfield. 

MISSOURI  BAR  ASSOCIATION. 

George  Robertson, Mexico. 

Frank  P.  Sebree,     Kansas  City. 

James  L.  Blair, St.  Louis. 

BAR  ASSOCIATION  OF  THE  STATE  OF  NEW  HAMPSHIRE. 
Joseph  W.  Fellows, Manchester. 

NEW  JERSEY  STATE  BAR  ASSOCIATION. 

David  J.  Pancoast, Camd^i. 

James  J.  Bergen, Somerville. 

John  R.  Hardin, Newark. 

NEW  MEXICO  BAR  ASSOaATION. 

Frank  Springer, East  Las  Vegas. 

W.  B.  Childres, Albuquerque. 

C.  N.  Sterby, Los  Angeles,  Cal. 

NEW  YORK  STATE  BAR  ASSOCIATION. 

Ernest  W.  Hupfcdt,    .   .       Ithaca. 

Charles  J.  Buchanan, Albany. 

John  S.  Wise, New  York. 

NORTH  CAROLINA  BAR  ASSOCIATION. 

L.  H.  Clement, Salisbury. 

J.  Crawford  Biggs, Durham. 

Thomas  S.  Kenan, Raleigh. 
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STATE  BAR  ASSOCIATION  OF  NORTH  DAKOTA. 

B.  F.  Spalding,     Fargo. 

M.  H.  Brennan, •  .    .  Devil's  Lake. 

John  W.  Maheb, Devil's  Lake. 

OHIO  STATE  BAH  ASSOCIATION. 

George  F.  Arrbl, Youngstown. 

Harlan  F.  Burket, Findlay. 

H.  A.  Mykrantz, Ashland. 

PENNSYLVANIA  BAR  ASSOCIATION. 

Frederick  Bertolette,     Mauch  Chunk. 

Jesse  H.  Wise, Pittsburg. 

Alonzo  T.  Searle, Honesdale. 

SOUTH  DAKOTA  BAR  ASSOCIATION. 

Bart  LETT  Tripp, Yankton. 

Edwin  Van  Cise, Deadwood. 

CoE  I.  Crawford, Huron. 

BAR  ASSOCIATION  OF  TENNESSEE. 

E.  J.  Baxter,      Jonesboro. 

TEXAS  BAR  ASSOCIATION. 

Sidney  L.  Samuels, Fort  Worth. 

J.  S.  Hogg, Austin. 

J.  W.  Terry, Galveston. 

VIRGINIA  STATE  BAR  ASSOCIATION. 

Roger  Gregory, Richmond. 

James  R.  Caton, Alexandria. 

Robert  G.  James, Clifton  Forge. 

WASHINGTON  STATE  BAR  ASSOCIATION. 

C.  H.  Hanford,     Seattle. 

D.  J.  Crowley, Tacoma. 

Will  H.  Thompson, Seattle. 

WEST  VIRGINIA  BAR  ASSOCIATION. 

U.  S.  G.  Pitzeb, Martinsburg. 

George  E.  Price, Charleston. 

STATE  BAR  ASSOCIATION  OF  WISCONSIN. 

Charles  Barber, Oshkosh. 

A.  E.  Thompson, Oshkosh. 

Lyman  E.  Barnes, Appleton. 


LIST  OF  MEMBERS  ELECTED. 

ALABAMA. 

Habmon,  R.  L., Montgomery. 

Harbison,  Gkorgb  P., Opelika. 

Troy,  Alexander, Montgomery. 

CALIFORNIA. 

Otis,  Geoboe  K, San  Bernardino. 

CONNECTICUT. 

Newton,  Henby  G., New  Haven. 

DELAWARE. 

NiELDS,  Benjamin,    .   .       Wilmington. 

DISTRICT  OF  COLUMBIA. 

Browne,  Aldis  B., Washington. 

Dennis,  William  H., Washington. 

Howard,  George  H., Washington. 

Kennedy,  Crammond, Washington. 

Lambert,  Wilton  J., Washington. 

MiCHENER,  L.  T. , Washington. 

McGill,  J.  NoTA, Washington. 

Perry,  R.  Ross,  Jr., Washington. 

FLORIDA. 

Baker,  William  H., Jacksonville. 

GEORGIA. 

.   GoETCHius,  Henry  R., Columbus. 

Seabbook,  Paul  E., Pineora. 

ILLINOIS. 

GooDBiGH,  Adams  A., Chicago. 

MoBAN,  Thomas  A., Chicago. 

Page,  Geoboe  T., Peoria. 

Rogebs,  George  Mills, Chicago. 

Rubens,  Harry, Chicago. 

Sheriff,  Andrew  R., Chicago. 

(65) 


* 


66  AMBRICAN   BAR   ASSOCIATION. 

INDIANA. 

BusHNELL,  William  S., Monticello. 

DeMotts,  Mabk  L., Valparaiso. 

Hammond,  Edwin  P., LaFayette. 

LocKWOODi  ViBOiL  H., IndianapoUs. 

Woollen,  Evans, Indianapolis. 

KENTUCKY. 

KoHN,  Aabon, Loaisville. 

Marshall,  Bur  well  K., Louisville. 

ToNEY,  Sterltno  B.,     Loaisville. 

MAINE. 

Madigan,  John  B., Houlton. 

WiswELL,  Andrew  P., Ellsworth. 

MARYLAND. 

Briscoe,  John  P., PrinceFrederick. 

Gaither,  George  R.,  Jr., Baltimore. 

Miles,  Joshua  W., Princess  Anne. 

ScH MUCKER,  Samuel  D., Baltimore. 

Stockbridoe^  Henry, Baltimore. 

Thomas,  William  S., Baltimore. 

MASSACHUSETTS. 

Bacon,  George  A., Springfield. 

MICHIGAN. 

HuTCHiNS,  Harry  B., Ann  Arbor. 

McGregor,  Malcolm, Detroit. 

Wetherbbe,  William  H., Detroit 

MISSOURI. 

Sebree,  Frank  P., Kansas  Citj. 

NEW  HAMPSHIRE. 

Batchellor,  Albert  S., Littleton. 

NEW  JERSEY. 

Berqen,  James  J., Somerville. 

Dunn,  Michael, Paterson. 

Hardin,  John  R., Newark. 

Parker,  Frederick, Freehold. 
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NEW  YORK. 


AsHiiEY,  Clabbkce  D.  , New  York. 

AuB,  Thhodobe, New  York. 

CalIaAQHan,  At«ktawpeb  J.  A., New  York. 

DuTTON,  John  A., New  York. 

EwiNo,  Hampton  D., Yonkers. 

GooDELLEy  William  P., .*....  Syracuse. 

QuNNisoN,  Royal  A., Binghamton. 

Eloce,  George  S., Utica. 

NoBTON,  Charles  P., Buffido. 

Scott,  Jameb  L., Saratoga  Springs. 

TowNSEND,  Martin  I., Troy. 

NORTH  CAROLINA. 

Bi0G8y  J.  Crawford, Durham. 

Clement,  L.  H., Salisbury. 

NORTH  DAKOTA. 

Brennan,  Michael  H., Devil's  Lake. 

Spalding,  Burleigh  Foijbom, Fargo. 

OHIO. 

BuRKET,  Harlan  F., Finlay. 

Jackson,  William  H., Cincinnati. 

Jones,  James  M., Cleveland. 

PENNSYLVANIA. 

Harqest,  William  M., Harrisburg. 

MuLLiN,  Eugene, Bradford  City. 

MgCormick,  Henry  C, Williamsport 

Peale,  S.  R., Lock  Haven. 

Reardon,  John  J., Williamsport.  * 

Ryon,  William  W., Shsmokin. 

Weibeb,  J.  G., Middlebury. 

Wise,  Jesse  H., Pittsburg. 

Woodward,  Frederic  C, Carlisle. 

SOUTH  DAKOTA. 

Crawford,  Coe  I., Huron. 

TENNESSEE. 

Baxter,  E.  J., Jonesboro. 

GiLLHAM,  George, Memphis. 
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TEXAS. 

Samubi^,  Sidney  L., Fort  Worth. 

Terry,  J.  W., Galveston. 

VIRGINIA. 

Caton,  James  R., Alexandria. 

Gregory,  Roger,  * Richmond. 

WISCONSIN. 

"  Barber,  F.  J., Oshkosh. 

Barkis,  Lyman  E., Appleton. 

BuRNELL,  George  W., Oshkosh. 

Kerwin,  J.  C, Neenah. 

Phillips,  M.  C, Oshkosh. 

Thompson,  A.  E., Oshkosh. 

Number  elected  at  Meeting,  89. 


ELECTED  BY  EXECUTIVE  COMMITTEE  BETWEEN  MEETINGS 

1899-1900. 

GEORGIA. 

Merrill,  Joseph  Hansell, Thomasville. 

ILLINOIS. 

Rogers,  Elmer  E., Chicago. 

INDIAN  TERRITORY. 

Burckhalter,  James  B., Vinita. 

INDIANA. 

Frazer,  Daniel  B.  , Fowler. 

Williams,  John  G., Indianapolis. 

KENTUCKY. 

Bullitt,  William  Marshall, Louisville. 

NEBRASKA. 

Brogan,  Francis  A., Omaha. 

Burr,  Charles  L., Lincoln. 

Corcoran,  George  F., Lincoln.    ■ 

Fisher,  Allen  G., Chadron. 
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NE  BRASK  A— Continued. 

Mahoney,  Timothy  J., Omaha. 

Martin,  Francis, Falls  City. 

McIntosh,  James  H., Omaha- 

White,  Benjamin  S. , Omaha. 

Wright,  Carl  C, Omaha. 

NEW  JERSEY. 

Clevenger,  William  M., Atlantic  City. 

NORTH  CAROLINA. 

Walker,  Platt  D., Charlotte. 

* 

PENNSYLVANIA. 

Fox,  Edward  J., Easton. 

Lewis,  Francis  D., Philadelphia. 

Morgan,  Jr.,  ChIrles  E., Philadelphia. 

VIRGINIA. 

Tucker,  H.  St.  G. Lexington. 

N  amber  elected  by  Executive  Committee,  21. 


RECAPITULATION. 


Alabamat 3 

California, 1 

Connecticat, 1 

Delaware 1 

District  of  Columbia,    ...  8 

Florida 1 

Georgia, 3 

Illinois, 7 

Indian  Territory, 1 

Indiana, 7 

Kentucky, 4 

Maine, 2 

Maryland, 6 

Maasachusetts, 1 

Michigan, 3 

Missouri, 1 


Nebrai^ka, 9 

New  Hampshire, 1 

New  Jersey,        5 

New  York, 11 

North  Carolina, 3 

North  Dakota, 2 

Ohio 3 

Pennsylvania, 12 

South  Dakota, 1 

Tennessee, 2 

Texas, 2 

Virginia, 3 

Wisconsin, 6 

Total, 110 
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MEMORANDUM. 

The  Annual  Dinner  was  given  on  Friday,  August  31st,  at 
the  Grand  Union  Hotel.  Robert  S.  Taylor,  of  Indiana,  pre- 
sided. One  hundred  and  fifty-four  members  were  present. 
Mr.  Justice  White,  of  the  Supreme  Court  of  the  United  States, 
was  present  as  a  guest  of  the  Association. 
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LIST  OF  PRESIDENTS. 


1.  1878-79-*James  O.  Broadhead,^  . 

2.  1879-80-*Benjamin  H.  Bristow,  . 

3.  1880-81-*Edward  J.  Phelps,    .    . 

4.  1881-82-*Clarkson  N.  Pottbr,*.    . 
6.  1882-83-*Alexandee  R.  Lawton, 

6.  1883-84-Cortlandt  Parkeb,     .    . 

7.  1884-85-* John  W.  Stevenson,   .   . 

8.  188f5-86- Willi  AM  Allen  Butler, 

9.  1886-87-*Thomas  J.  Semmes,  .   .    . 

10.  1887-88-*Georqe  G.  Wright,     .    . 

11.  1888-89-*David  Dudley  Field,    . 

12.  1889-90-Henry  Hitchcock,    .   .    . 

13.  1890-91-Simbon  E.  Baldwin,  .   .    . 

14.  1891-92-John  F.  Dillon, 

15.  1892-93-*J.  Randolph  Tucker,    . 

16.  1893-94-*ThomasM.Cooley,3    .    . 

17.  1894-95^ames  C.  Carter,   .... 

18.  1895-96-Moorfield  Storey,  .   .   . 

19.  1896-97- J  AMES  M.  W^oolworth, 

20.  1897-98- William  Wirt  Howe,  .    . 

21.  1898-99-J08HPH  H.  Choate,*  .   .    . 

22.  1899-1900-Charlis  F.  Manderson, 

23.  1900-1901- Edmund  Wetmore,    .    . 


St.  Louis,  Missouri. 
New  York,  New  York. 
Burlington,  Vermont 
New  York,  New  York. 
Savannah,  Georgia. 
Newark,  New  Jersey. 
Covington,  Kentucky. 
New  York,  New  York. 
New  Orleans,  Louisiana. 
Des  Moines,  Iowa. 
New  York,  New  York. 
St.  Louis,  Missouri. 
New  Haven,  Connecticut. 
New  York,  New  York, 
Lexington,  Virginia. 
Ann  Arbor,  Michigan. 
New  York,  New  York. 
Boston,  Massachusetts. 
Omaha,  Nebraska. 
New  Orleans,  Louisiana. 
New  York,  New  York. 
Omaha,  Nebraska. 
New  York,  New  York. 


Deceased. 


»  At  the  Conference  for  organizing  the  Association  in  1878,  John  H.  B.  Latrobe,  of 
Maryland,  was  elected  Temporary  Chairman,  and  when  the  organization  was  com- 
pleted, Benjamin  H.  Bristow,  of  Kentucky,  was  elected  President  of  the  Conference. 

«  In  consequence  of  the  death  of  Clarkson  N.  Potter,  Francis  Kernan,  of  New 
York,  presided  and  prepared  and  delivered  the  President's  Address  in  1882. 

»  In  consequence  of  the  illness  of  Thomas  M.  Cooley,  Samuel  F.  Hunt,  of  Ohio, 
presided  and  read  the  President's  Address  prepared  by  Judge  Cooley  in  18m. 

*  In  consequence  of  the  absence  of  Joseph  H.  Choate.  as  Ambassador  to  Great 
Britain,  Cliarles  F.  Manderson,  of  Nebraska,  presided  and  prepared  and  delivered 
the  President's  Address  in  1899. 
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LIST  OF  SECRETARIES. 

1.  1878-93-*Edwabd  Otis  Hinkley,^  .    .  Baltimore,  Maryland. 

2.  1893-        John  Hinkley,* Baltimore,  Maryland. 


LIST  OF  TREASURERS. 

1.     1878-        Francis  Rawj^e, Philadelphia,  Penna. 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 


LIST  OF  EXECUTIVE  COMMITTEE. 


1878-87-*LuKE  P.  Poland,     .    .    . 
1878-88-SiMEON  E.  Baldwin,*    .    . 

1878-80-WlLLIAM  A.  FlSHEB,       .     . 

1 880 -85- Willi  AM  Allen  Bltler, 
1885-90-Ch ari.es  C  Bonney,^    .    . 
1887-96-George  A.  Mercer,  .    .    . 
1888-90-* John  Randolph  Tucker, 
1890-91-*  William  P.  Wells,     .    . 
1890-99-Alfred  Hemenway,     .    . 
1891-95-* Bradley  G.  Schley,  .    . 
1895-99-Chable8  Claflin  Allen, 
1896-97-WiLLiAM  Wirt  Howe, 
1897-1900-Charle.s  Noble  Gregory 
1899-1  900-Edmdnd  Wetmore,    .    . 

1899-      U.  M.  Rose, 

William  A.  Ketch  am, 
Henry  St.  George  Tucker, 
Rodney  A.  Mercur,     .    . 
Charles  F.  Libby,    .    .    . 


1899- 
1899- 
1900- 
1900- 


.  St.  Johnsbury,  Vermont 
.  New  Haven.  Connecticut. 
.  Baltimore,  Maryland. 
.  New  York,  New  York. 
.  Chicago,  Illinois. 
.  Savannah,  Georgia. 
.  Lexington,  Kentucky. 
.  Detroit,  Michigan. 
■  Boston,  Massachusetts. 
.  Milwaukee,  Wisconsin. 
.  St.  Louis,  Missouri. 
.  New  Orleans,  Louisiana. 
.  Madison,  Wisconsin. 
.  New  York,  New  York. 
.  Little  Rock,  Arkansas. 
.  Indianapolis,  Indiana. 
.  Lexirigton,  Virginia. 
.  Towanda,  Pennsylvania. 
.  Portland,  Maine. 


♦  Deceased. 

»  In  1878,  Francis  Rawle.  ot  Pennsylvania,  and  Isaac  Grant  Thompson,  of  New 
York,  acted  as  temporary  Secretaries  and  as  Secretaries  of  the  Ck>Qference. 

In  1886,  Edward  Otis  Hlukley  being  absent,  Walter  George  Smith,  of  PeDnsylvania, 
acted  as  Secretary  pro  tempore. 

»  In  1898.  John  Hlnkley  being  absent,  George  P.  Wanty,  of  Michigan,  acted  as 
Secretary  pro  tempore. 

•  In  1888,  at  the  first  meeting  of  the  Executive  Committee  after  the  adjournment 
of  the  Association,  Simeon  E.  Baldwin  resigned,  and  Charles  C.  Bonney  was  chosen 
to  fill  the  vacancy  undei:  By-Law  X. 
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CONSTITUTION. 

NAME    AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  ^'  The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  t\^e  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

qualifications  for  membership. 

Article  II. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

officers  and  committees. 

Article  III. — The  following  officers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession)  ;  one  Vice-President  from  each  State ;  a  Secretary  ; 
a  Treasurer  ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office);  an  Executive  Committee,  which  shall  consist 
of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  five  other  members,  to  be  chosen  by  the  Association,  but 
no  member  shall  be  eligible  to  such  choice  more  than  three 
years  in  succession;  and  the  President,  and  in  his  absence  the 
ex-President,  shall  be  the  Chairman  of  the  committee.* 


*Amended  August  19,  1898,  and  August  30,  1899. 
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The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications  ; 

On  Grievances ; 
'*'0n  Law  Reporting  and  Digesting ; 
fOn  Patent,  Trade-Mark  and  Copyright  Law. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purpose  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State.  The 
Vice-President  shall  be,  ex  officio^  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  alwaya 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

ELECTION    OP    MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 

*hy  amendment  passed  August  29,  1895. 
tBj  amendment  passed  August  30,  1899. 
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the  persons  nominated  belong.  Such  nominations  must  be 
transmitted  in  writing  to  the  Chairman  of  the  General  Council, 
and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
States  having  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  LochI 
Council  of  any  State ;  Provided,  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Providedy  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot ;  and  in  such  case  placing  the  word  ''No** 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  perio  1  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
of  the  Local  Council  of  any  State. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
ence, shall  become  members  of  the  Association  upon  payment 
of  the  annual  dues  for  the  current  year  herein  provided  for. 
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BY-LAWS. 

Article  VI. — By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  }>j  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL   ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before  the  first  day  of  May,  annually, 
any  such  legislation  in  his  State. 

ANNUAL    meetings. 

Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select, 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three- fourths  of  the  members  present  at  any 
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Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XL — The  word  ^^  State,'*  whenever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalent  to  State^  Territory^ 
and  the  District  of  Columbia, 


BY-LAWS 


MEETING   OP    THE    ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
ot  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 
((?)     Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)   Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications ; 

On  Grievances; 

On  Law  Reporting  and  Digesting. 
(g)     Reports  of  Special  Committees. 
(h)     The  Nomination  of  OflScers. 
(t)     Miscellaneous  Business. 
(j)    The  Election  of  Officers. 

(79) 


80  AMERICAN   BAR   ASSOCIAXrON. 

The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee  may  deteriDine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates,  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

The  Secretary  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Ti-ansactions 
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caa  be  aQQUallj  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs;  and  the  Seci*etarj  shall  exchange  the  Transactions 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all 
books  thus  acquired  shall  be  bound  and  deposited  in  the  charge 
of  the  New  York  City  Bar  Association,  subject  to  the  call  of 
this  Association,  if  it  ever  desires  to  withdraw  or  consult  them, 
if  the  former  Association  agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as. 
the  Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  oflScer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

OFFICERS    AND    COMMITTEES. 

VII. — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

VIII. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 
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IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion, as  to  the  Executive  Committee  may  seem  necessary 
in  each  case,  on  previous  application  in  advance  of  its 
expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
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at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State 
Bar  Association,  a  copy  of  such  resolution  with  a  similar 
request,  shall  be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL    DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 


*The  folio  wing  resolution  was  adopted  on  August  30, 1889: 

**  Resolvedy  That  any  standing  or  special  committee  hereafter  reporting 

neoeasary  legislation,  shall  prepare  a  bill  embodying  their  views,  for  the 

approval  of  the  Association.'* 


84  AMERICAN    BAR   ASSOCIATION. 

A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Provided^ 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or  in  their  absence,  at  an  Annual 
Meeting,  by  any  two  members  of  the  Association. 

XIV. — A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Education,  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  Meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is 
in  session. 

Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa- 
tion, which  shall  be  referred  by  the  Association  to  the  Com- 
mittee on  Legal  Education. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor 
at  any  meeting  of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary,  at  its  first  session ;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent,  Trade-Mark*  and  Copyright  Law,  is  hereby  estab- 
lished, which  shall  meet  annually  in  connection  with  the  meet- 
ing of  the  Association,  but  not  during  such  hours  as  the 
Association  is  in  session. 


*  As  amended,  1899. 
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Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents,  trade-marks  and  copyrights.  It 
may  report  to  the  Association ;  and  matters  relating  to  patents, 
trade-marks  and  copyrights  may  be  referred  to  it. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman 
and  Secretary  shall  be  thereafter  annually  elected  by  the 
Section  for  the  year  commencing  upon  the  final  adjournment 
of  its  meeting. 


OFFICERS. 
1900-19OL 

President, 
EDMUND  WETMORE, 

New  York,  Neiv  York. 


Secretary, 

JOHN  HINKLEY. 

915,  North  Charlti  Street,  Baltimore,  Maryland. 


Treajburer, 
FRANCIS  RAWLE, 

3£8,  Chestnut  Street^  Philadelphia,  Pennsylvania. 


Executive  Committee. 
EX  OFFICIO. 

EDMUND  WETMORE,  President. 
CHARLES  F.  MANDERSON,  Last  President. 
JOHN  HINKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 

Elected  Members. 

U.  M.  rose,  Litde  Rock,  Arkansas. 

WILLIAM   A.  KETCHAM,  Indianapolis,  Indiana. 

HENRY  ST.  GEORGE  TUCKER,  Lexington,  Virginia. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

RODNEY  A.  MERCUR,  Towajula,  Pennsylvania. 


(86) 


GENERAL  COUNCIL. 


STATE.  NAME. 

Alabama, Joseph  J.  Willett,  .    .   . 

Arizona  Territory,  .  Everett  £.  Ellinwood,  . 
Arkansas,    ....     8.  B.  Cockrjll,  .   . 

California,     ....  David  L.  Withington,  . 

(Colorado, Hugh  Butler, 

CJoNNEcncuT,  ....  Julius  B.  Curtis,  .   .   .   . 

Delaware, Anthony  Higqins,   .   .   . 

District  OF  Columbia, Henry  E.  Davis,  .   .   .   . 

Florida, R.  W.  Williams,  .   .   .   . 

Georgia, P.  W.  Meldrim, 

Idaho. William  W.  Woods,   .   . 

Illinois,       (Vacant). 

Indian  Territory,    .  (Vacant). 

Indiana, William  P.  Brern, 

Iowa, John  Deeky,  .   .   . 

Kansas, John  D.  Milliken, 

Kentucky, W.  O.  Harris,    .   .   . 

Louisiana,    ...       .  William  Wirt  Howe, 

Maine, Charles  F.  Libby,    . 

Maryland, John  T.  Mason,  R., 

Massachusetts,  .   .   .  Samuel  C.  Bennett, 
Michigan,    .   .       .   .  John  W.  Champlin, 

Minnesota, Hiram  F.  Stevens,  ( CA 

Mississippi R.  H.  Thompson,    .   . 

Missouri, James  Hagerman, 

Montana, (Vacant). 

Nebraska, Edmund  M.  Bartlett,  . 

New  Hampshire,  .  .  Joseph  W.  Fellows,  .  . 
New  Jersey,  ....  J.  Franklin  Fort,  .  .  . 
New  Mexico,  .    .   .    .(Vacant). 
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residence. 

Anniston. 
.  Flagstaff. 
.  Little  Rock. 
.  San  Diego. 
.  Denver. 
.  Stamford. 
.  Wilmington. 
.  Washington. 
.  Tallahassee. 
.  Savannah. 
.  Wallace. 


'»), 


.^Tort  Wayne. 
.  Dubuque. 
.  McPherson. 
.  Louisville. 
.  New  Orleans. 
.  Portland. 
.  Baltimore. 

Boston. 
.  Grand  Rapids. 
.  St.  Paul. 
.  Jackson. 
.  St.  Louis. 


.  Omaha. 
.  Manchester. 
.  Newark. 
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state.  name. 

New  York, Walter  S.  Logan,  .   .   . 

North  Carolina,  .   .  J.  Crawford  Biggs,  .   .   . 
North  Dakota,..   .   .  James  H.  Bosard,     .   .   . 

Ohio, Jacob  F.  Burket,  .... 

Oklahoma  Ter.,    .   .  Henry  E.  Asp, 

Oregon, Charles  H.  Carey,  .   .   . 

Pennsylvania,  .   .   .  Walter  George  Smith,  . 
Rhode  Island,    .   .   .  Amasa  M.  Eaton,  .... 
South  Carolina,   .   .  Charles  A.  Woods,  . 
South  Dakota,  Bartlett  Thipp,    .   .   . 

Tennessee, Henry  H.  Ingersoll,  .    . 

Texas, F.  C.  Dillard, 

Utah, Richard  B.  Shepard, 

Vermont, Elihu  B.  Taft, 

Virginia, William  A.  Glascjow,  Jr., 

Washington,  .   .   .   .  C.  H.  Hanford,     .... 
West  Virginia,  .   .   .  W.  W.  VanWinkle,     .    . 

Wisconsin Chas.  Noble  Gregory,  . 

Wyoming, Charles  N.  Potter,    .   . 


residence. 
.  New  York. 
.  Durham. 
.  Grand  Forks. 
.  Findlav. 
.  Guthrie. 
.  Portland. 

Philadelphia. 

Providence. 
.  Marion. 

Yankton. 
.  Knoxville. 
.  Sherman. 
.  Salt  Lake  Citv. 
.  Burlington. 
.  Roanoke. 
.  Seattle. 
.  Parkersburj;. 
.  Madison. 
•  Cheyenne. 


VICE-PRESIDENTS 


AND 

I 
I 


MEMBERS  OF  LOCAL  COUNCILS. 

BDi^EcraD  leoo. 

ALABAMA. 

Vice-President,  THOMAS  N.  McCLELLAN,  .   .  Montgomeiy. 
Local  Council,  ALEXANDER  TROY,    ....  Montgomery. 

GEORGE  P.  HARRISON,     .   .  Opelika. 

R.  L.  HARMON, Montgomery. 

ALEXANDER  T.  LONDON,    .  Birmingham. 

ARIZONA  TERRITORY. 

Vice-President,  JOHN  O.HERNDON, Preacott. 

Local  Council,  E.  E.  ELLINWOOD, Flagstaff. 

ARKANSAS. 

Vice-President,  JOHN  J.  HORNER, Helena. 

Local  Council,  GEORGE  B.  ROSE, Little  Rock. 

JOSEPH  M.  HILL, Fort  Smith. 

J.  W.  McLOUD, Little  Rock. 

M.  M.  COHN, Little  Rock. 

CALIFORNIA. 

Vice-President,  JAMES  A.  GIBSON, Los  Angeles. 

Local  Council,  ROBERT  Y.  HAYNE,     ....  San  Francisco. 

WILLIAM  J.  HUNSAKER,      .  Los  Angeles. 

W.  H.  CHICKERING,    ....  San  Francisco. 

GEORGE  FULLER, San  Diego. 

COLORADO. 

Vice-President,  MOSES  HALLETT, Denver. 

Local  Council,  CHARLES  M.  CAMPBELL,  .    .  Denver. 

CHARLES  J.  HUGHES,  Jr.,  .   .  Denver. 

CASS  E.  HERRINGTON,  .   .   .  Denver. 

PLATT  ROGERS, Denver. 

HUGH  BUTLER, Denver. 

JOEL  F.  VAILE, Denver. 
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CONNECTICUT. 

Vice-President,  WASHINGTON  F.  WILLCOX,  Chester. 
Local  Council,  LEWIS  E.  STANTON, Hartfoiti. 


.  New  Haven. 
.  Putnam. 
.  New  Haven. 
.  Salisbury. 
.  Derby. 


TALCOTT  H.  RUSSELL, 
CHARLES  E.  SEARLES, 
GEORGE  D.  WATROUS, 
DONALD  T.  WARNER, . 
EDWIN  B.  GAGER,     .   . 

DELAWARE. 

Vice-President,  GEORGE  GRAY, Wilmington. 

Local  Council,  WILLARD  SAULSBURY, .   .    .  Wilmington 

JOHN  P.  NIELDS, Wilmington. 

DISTRICT  OF  COLUMBIA. 

Vice-President,  MELVILLE  CHURCH,  .    .    .    .Washington. 
Local  Council,  CHAPIN  BROWN, Washington. 

SAMUEL  MADDOX, Washington. 

JAMES  G.  PAYNE, Washington. 

TALLMADGE  A.  LAMBERT,  .  Washington. 

J.  NOT  A  McGILL, Washington. 

WILLIAM  A.  MELOY,  ....  Washington. 

FLORIDA. 

Vice-President,  JOHN  C.  AVERY Pensacola. 

Local  Council,  LOUIS  C.  MASSEY, Orlando. 

C.  D.  RINEHART, Jacksonville. 

B.  S.  LIDDON, Pensacola. 

WILLIAM  A.  BLOUNT,     .    .    .  Pensacola. 

D.  U.  FLETCHER, Jacksonville. 

WILLIAM  H.  BAKER,      .    .    .  Jacksonville. 

GEORGIA. 

Vice-President,  FRANK  II.  MILLER,     ....  Augusta. 
Local  Council,  B.  F.  ABBOTT, AtlanU. 

JOSEPH  R.  LAMAR Augusta. 

HENRY  R.  GOETCIIIU8,     .    .  Columbus. 

PAUL  E.  SEABROOK,  ....  Pineora. 

IDAHO. 

Vice-President,  WILLIAM  W.  WOODS,  ....  Wallace. 
Local  Council,  ALEXANDER  E.  MAYHEW,  .  Wallace. 

ILLINOIS. 

Vice-President,  THOMAS  A.  MORAN,    ....  Chicago. 

Local  Council,  E.  B.  SHERMAN, Chicago. 

EDWARD  A.  HARRIMAN,  .    .  Chicago. 
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ILLINOIS— Continued. 

JESSE  HOLDOM Chicago. 

ADOLPH  MOSES, Chicago. 

EDWIN  BURRITT  SMITH,  .  .  Chicago. 
SIDNEY  C.  EASTMAN,  .  .  .  Chicago. 
JAMES  H.  RAYMOND,  ....  Chicago. 
GEORGE  T.  PAGE, Peoria. 

INDIAN  TERRITORY. 

(Vacant.) 

INDIANA. 


Vice-Preaident,  MERRILL  MOORES,  .   .    . 
Local  Council,  WILLIAM  L.  TAYLOR,    . 

LOUIS  NEWBERGER,  .   . 

TRUMAN  F.  PALMER,  .    . 

GEORGE  L.  REINHARD, 

JOHN  MORRIS,  Jr.,  .    .   . 

GEORGE  E.  CLARKE,  .    . 

CHARLES  MARTIN  DALE, 

NOBLE  C.  BUTLER,      .    . 


.  Indianapolis. 
.  Indianapolis. 
.  Indianapolis. 
.  Monticello. 
.  BloomingtOD» 
.  Fort  Wayne. 
.  South  Bend. 
.  Indianapolis. 
.  Indianapolis. 


IOWA. 


Vice-President, 

Local  Council,  JAMES  H.  McCONLOGUE,  .    .  Mason  City. 

J.  J.  McCarthy, Dubuque.  ' 


KANSAS. 


Vice-President,  JOHN  D.  MILLIKEN,    .    .    .   .  McPherson. 
Local  Council,  CHARLES  B.  SMITH, ...       .  Topeka. 

BALIE  P.  WAGGENER,    .    .    .  Atchison. 

THOMAS  B.  WALL, Wichita. 


KENTUCKY. 


Vice-President,  WILLIAM  LINDSAY,    ....  Frankfort. 
Ixical  Council,  J.  R.  MORTON, Lexington. 

JAMES  S.  PIRTLE,    .    .       .   .  Louisville. 

JOHN  B.  BASKIN, Louisville. 


LOUISIANA. 


Vice-President,  ERNEST  B.  KRUTTSCHNITT,  New  Orleans. 
Local  Council,  ERNEST  T.  FLORANCE,  .   .    .  New  Orleans. 

THOS.  J.  KERN  AN, Baton  Rouge. 

EDWIN  T.  MERRICK,  ....  New  Orleans. 
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MAINE. 

Vice-President,  LUCILLIUS  A.  EMERY,   .   .   .Ellsworth. 
Local  Council,  FRANK  M.  HIGGINS,    .   .   .   .Limerick. 

HANNIBAL  E.  HAMLIN,     .    .  EllswoHh. 

FREDERICK  A.  POWERS,    .   .  Houlton. 

GEORGE  R  BIRD, Portland. 

WILLIAM  B.  SK ELTON,  .   .   .  Lewiston. 

MARYLAND. 

Vice-President,  SAMUEL  D.  SCHMUCKER,    .  Baltimore. 
Local  Council,  THOMAS  J.  MORRIS Baltimore. 

GEORGE  M.  SHARP Baltimore. 

ROBERT  R.  HENDERSON,  .    .Cumberland. 

CONWAY  W.  SAMS, Baltimore 

RICHARD  BERNARD,    ....  BalUmore. 

STEVENSON  A.  WILLIAMS,  .  Belair. 

JOHN  S.  WIRT. Elkton. 

MICHAEL  A.  MULLIN,    .    .    .  Baltimore. 

MASSACHUSETTS. 

Vice-President,  M.  F.  DICKINSON,  Jr.,  ....  Boston. 
Local  Council,  ALFRED  HEMEN  WAY,   .    .    .Boston. 

HENRY  8.  DEWEY, Boston. 

HARVEY  N.  SHEPARD,  .    .    .  Boston. 

GODFREY  MORSE, Boston. 

FREDERICK  P.  FISH,  ....  Boston. 

MICHIGAN. 

Vice-President,  AUGUSTUS  C.  BALDWIN.   .   .  Pontiac. 
Local  Council,  WILLIAM  L.  JANUARY,    .    .Detroit. 

RUSSELL  C.  OSTRANDER,     .  Lansing. 

CLARENX^E  A.  LIGHTNEK,   .  Detroit. 

GEOKCiE  P.  WANTY,    ....  (irand  Rapids. 

HARRY  B.  IIUTCHINS,   .    .    .  Ann  Arbor. 

MINNESOTA. 

Vice-President,  RALPH  WHELAN, Minneapolis. 

Local  Council,  FREDERICK  V.  BROWN,    .   .  MinneapoUs. 

AMBROSE  TIGHE, St  Paul. 

CHARLES  E.  FLANDRAU,  .   .  St.  Paul. 

MISSISSIPPI. 

Vice-President,  C.  B.  HOWRY,  (Wash'gton,  D.C.)  Oxford. 
Local  Council,  R.  H.  THOMPSON. Jackson. 


VICE-PRESIDENTS   AND   LOCAL   COUNCILS. 


98 


MISSOURI. 


Vice-President,  G.  A.  FINKELNBERG, 
Local  Council,  SELDEN  P.  SPENCER, 

EDWARD  C.  KEHR,  . 
JAMES  L.  BLAIR,  .  . 
ALBERT  BLAIR, 
WILLIAM  S.  CURTIS, 
ALEXANDER  NEW,  . 
FRANK  P.  SEBREE,  . 
HENRY  D.  ASHLEY, 
JOHN  D.  LAWSON,    . 


.  St  Louis. 
.  St  Louis. 
.  St  Louis. 
.  St.  Louis. 
.  St.  Louis. 
.  St.  Louis. 
.  Kansas  City. 
.  Kansas  City. 
.  Kansas  City. 
.  Columbia. 


MONTANA. 


Vice-President, 

Local  Council,  WILBUR  F.  SANDERS, ....  Helena. 


NEBRASKA. 


Vice-President,  IRVING  F.  BAXTER,    . 
Local  Council,  ELEAZER  WAKELEY, 

JOHN  L.  WEBSTER,  .    . 

HENRY  PL  WILSON,      . 

CHARLES  J.  (tREENK, 


.  Omaha. 
.  Omaha. 
.  Omaha. 
.  Lincoln. 
.  Omaha. 


NEW  HAMPSHIRE. 

Vice-President,  OLIVER  E.  BRANCH,    . 

Local  Council,  IRA  A.  CHASE,  .    . 

SAMUEL  C.  EASTMAN, 
CHARLES  II.  KNIGHT, 


.  .  Manchester. 

.  .  Bristol. 

.  .  Concord. 

.  .  Exeter. 


NEW  JERSEY. 


Vice-President,  CHARLES  BOKCHERUNG,     .  Newark. 
Local  Council,  SAMUEL  H.  GREY Camden. 


ABRAM  Q.  GARRETSON 
EDWARD  Q.  KEASBEY, 
JOHN  R.  HARDIN,    .    . 
JAMES  J.  BERGEN,  .    . 
FREDERICK  PARKER, 


.  Jersey  City. 
.  Newark. 
.  Newark. 
.  Somerville. 
.  Freehold. 


NEW  YORK. 


Vice-President,  J.  NEWTON  FI ERG, Albany. 

Local  Council,  AUSTEN  G.  FOX,      New  York. 

EVERETT  P.  WHEKLER,     .    .  New  York. 
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NEW  YORK— Continued. 

GRENVILLE  M.  INGALSBE,  .  Sandy  HUl. 
EDWARD  F.  BULLARD,  .   .   .  New  York. 

WALDO  G.  MORSE, New  York, 

FERDINAND  SHACK,  .   .   .   .  New  York. 

DONALD  McLEAN New  York. 

HENRY  (JALRRAITH  WARD,  New  York. 
FRANKLIN  M.  DANAHER,   .  Albany. 
FREDERICK  E.  WADIIAMS,  .  Albany. 
JOHN  NICOLSON,  JR New  York. 


NORTH  CAROLINA. 

Vice-President,  JOHN  L.  BRIDGERS, .   . 

Local  Council,  L.  H.  CLEMENT,     .   .   . 

THOMAS  N.  HILL,  .    .    . 
J.  CRAWFORD  BIGGS, 
FABIU8  H.  BUSH  BEE, 
WILLIAM  D.  PRUDEN, 

NORTH  DAKOTA. 


.  Tarboro. 
.  Salisbury. 
.  Halifax. 
.  Durham, 
.  Raleigh. 
.  Eden  ton. 


Vice-President, MICHAEL  H.  BRENNAN,   .    .  Devil's  Lake. 

Local  Council,  BURKE  CORBET Grand  Forks. 

JAMES  H.  BOSARD, Grand  Forks. 

OHIO. 

Vice-President,  HENRY  (.  RANXEY,    .    .    .    .Cleveland. 
Local  Council,  E.  H.  HOPKINS, Cleveland. 

ALEXANDF:R  HADDEN,     .    .  Cleveland. 

HARLAN  F.  BURKET,     .    .    .  Findlay. 

ALFRED  DKWEY  FOLLETT,  Marietta. 

FRANCIS  H.  JAMES Cincinnati. 

JAMES  H.  COLLINS,     ....  Columbus. 

OKLAHOMA  TERRITORY. 

(Vacant.) 


OREGON. 

Vice-President,  CHARLES  H.  CAREY,    .   . 
Local  Council, 

PENNSYLVANIA. 


.  Portland. 


Vice-President,  HENRY  HUDl), 

Local  Council,  SIMON  P.  WOLVERTON, . 

RICHARD  L.  ASiniURST, 


.  Philadelphia. 

.  Sunbury. 

.  Philadelphia. 
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GUYE.  FARQUHAR, 
S.  R.  PEALK,     .... 
THOMAS  PATTERSON, 


FREDERICK  BERTOLETTE,  .  Mauch  Chunk. 


WILMAM  TRICKETT,  .  . 
DIMNER  BEEBER,  .... 
C.  LARUEMUNSON,     .    . 


.  Pottsville. 
.  Lock  Hayen. 
.  Pittoburg^. 


.  Carlisle. 

.  Philadelphia. 

.  Willi  amsport. 


ANDREW  II.  McCLINTOCK,  .  Wilkeebarre. 


RHODE  ISLAND. 


Vice-President,  JAMES  T1LLIN(tHAST,        .    .  Providence. 
Local  Council,  JOHN  H.  STINESS, Providence. 

DARIUS  BAKER, Newport. 

WM.  O.  ROELKER, Providence. 

SOUTH  CAROLINA. 

Vice-President,  GEORGE  LAMB  BUI.ST,     .    .    .Charleston. 
Local  Council,  GEORGE  JOHNSTONE,     ,    .      Newberry. 

AUGUSTINE  T.  SMYTHE.   .    .  Charleston. 

SOUTH  DAKOTA. 

Vice-President,  COE  I.  CRAWFORD, Huron. 

Local  Council,  CHARLES  O.  BAILEY,  ....  Sioux  Falls. 

FRANK  R.  AIKENS, Sioux  Falls. 

JOHN  H.  VOORHKKS,    ....  Sioux  Falls. 

TENNE-SEE. 

Vice-President,  ALBERT  D.  MARKS,     .        .    .Nashville. 
Local  Council,  JAMES  S.  PILCIIER,     ....  Nashville. 

ROBERT  F.  JACKSON,.    .    .      Nashville.  • 

J.  J.  VERTKEES Nashville. 


TEXAS. 

Vice-President,  J.  W.  TERRY', Galveston. 

Local  Council,  R.  R.  GAINP^S, Austin. 

T.  S.  MILLER, Dallas. 

WILLIAM  H.  CLARK,  .    .        .  Dallas. 

ROBERT  G.  WEST, Vustin. 

SIDNEY  L.  SAMUKLS,     .    .    .  Fort  Worth. 

UTAH. 

Vice-President,  RICHARD  B.  SHEPARD,  .    .    .  Salt  Lake  City. 
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VERMONT. 

Vioe-Preeident,  CHARLES  M.  WILDS,    ....  Middlebury. 
Local  Council,  O.  M.  BARBER, Arlington. 

VIRGINIA. 

Vice-President,  SAMUEL  GRIFFIN, Bedford  City. 

Local  Council,  S.  S.  P.  PATTESON, Richmond. 

JAMES  R  CATON, Alexandria. 

ROBERT  M.  HUGHES Norfolk. 

THEODORE  8.  G  A  RNETT,  .   .Norfolk. 

JAMES  ALSTON  CABELL,  . . .  Richmond. 

ROBERT  R.  PRENTIS,  ....  Suffolk. 

WILLIS  B.  SMITH, Richmond. 

WILLIAM  P.  McRAE,   ....  Petersburg. 

WASHINGTON. 

Vice-President,  GEORGE  M.  FORSTER,     .    .    .  Spokane. 
Local  Council,  CHARLES  E.  SHEPARD,  .    .    .  Seattle. 

WEST  VIRGINIA. 

Vice-President,  WILLIAM  P.  HUBBARD,     .   .  Wheeling. 
Local  Council,  SMITH  D.  TURNER, Parkersburg. 

WISCONSIN. 

Vice-President,  CHARLES  BARBER Oshkosh. 

Local  Council,  JOSHUA  STARK, Milwaukee. 

EDWARD  P.  VILAS, Milwaukee. 

GEORGE  G.  GREENE,   ....  Green  Bay. 

BREEZE  J.  STEVENS,    ....  Madison. 

EDWARD  W.  FROST,     ....  Milwaukee. 

R.  M.  BASHFORD, Madison. 

BURR  W.  JONF^, Madison. 

A.  E.  THOMPSON, Oshkosh. 

LYMAN  E.  BARNES, Appleton. 

WYOMING. 

Vice-President,  JOHN  A.  RINER,      Cheyenne. 

Local  Council,  JOHN  W.  LACEY, Cheyenne. 

NELLIS  E.  CORTHELL,    .   .    .  Laramie. 

TIMOTHY  F.  BURKE Cheyenne. 


STANDING    COMMITTEES. 

1900-1901. 

Jurisprudence  and  Law  Bbform. 

ROBERT  S.  TAYLOR,  Fort  Wayne,  Indiana. 
SAMUEL  F.  HUNT,  Cincinnati,  Ohio. 
MOORFIELD  STOREY,  Boston,  Massachusettg 
ROBERT  D.  BENEDICT,  New  York,  New  York. 
GEORGE  R.  PECK,  Chicago,  Illinois. 

Judicial  Administration  and  Remedial  Procedure. 

ALVIN  J.  McCRARY,  Binghamton,  New  York. 

THOJilAS  DENT,  Chicago.  Illinois. 

AMA8A  M.  EATON,  Providence,  Rhode  Island. 

JOEL  F.  VAILE,  Denver,  Colorado. 

ERNEST  B.  KRUTTSCHNITT.  New  Orleans,  Louisiana. 

Legal  Education  and  Admission  to  the  Bar. 

GEORGE  M.  SHARP,  Baltimore,  Maryland. 
HENRY  WADE  ROGERS,  New  Haven,  Connecticut. 
HENRY  E.  DA  VIS,  Washington,  District  of  Columbia. 
JOHN  MARSHALL  HARLAN,  Washington,  Dist.  of  Columbia. 
JOHN  F.  DILLON,  New  York.  New  York. 

Commercial  Law. 

WALTER  S.  LOGAN,  New  York,  New  York. 
JAMES  HAGERMAN,  St.  Louis,  Missouri. 
HENRY  BUDD,  Philadelphia,  Pennsylvania. 
JOHN  T.  MASON,  R.,  Baltimore,  Maryland. 
GARDINER  LATHROP,  Kansas  City,  Missouri. 

International  Law. 

EVERETT  P.  WHEELER,  New  York,  New  Yoik. 
RICHARD  M.  VEXABLE,  Baltimore,  Maryland. 
JOHN  BASSE TT  MOORE,  New  York,  New  York. 
BENJAMIN  HARRISON,  Indianapolis,  Indiana. 
HENRY  ST.  GEORGE  TUCKER,  Lexington,  Va. 

Publications. 

CHARLES  BORCHERLING,  Newark,  New  Jersey. 
JAMES  HAGERMAN,  St.  Louis,  Missouri. 
JAMES  BARR  AMP:S,  Cambridge,  Massachusetts. 
ROBERT  M.  HUGHES,  Norfolk,  Virginia. 
HENRY  C.  RANNEY,  Cleveland,  Ohio 
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Grievances. 

CORTLANDT  PARKER,  Newark,  New  Jersey. 
JAMES  C.  CARTER,  New  York,  New  York. 
JAMES  M.  WOOLWORTH,  Omaha,  Nebraska. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 
MOORFIELD  STOREY,  Boston,  Massachusetts. 

Obituaries. 

JOHN  HINKLEY,  Baltimore,  Marylaod. 

JOSEPH  VV.  FELLOWS,  Manchester,  New  Hampshire. 

EDMUND  M.  BARTLETT,  Omaha,  Nebraska. 

Law  Reporting. 

EDWARD  Q.  KEASBEY,  Newark,  New  Jersey. 
CHARLES  M.  CAMPBELL,  Denver,  Colorado. 
WILLIAM  T.  BRANTLY,  Baltimore,  Maryland. 
RALPH  W.  BRECKENRI  DOE,  Omaha,  Nebraska. 
JOHN  H.  WIGMORE,  Chicago,  Illinois. 

Patent,  Trade-Mark  and  Copyright  Law. 

FREDERICK  P.  FISH,  Boston,  Massachusetts. 

LESTER  L.  BOND,  Chicago,  Illinois. 

JAMES  H.  HOYT,  Cleveland,  Ohio. 

ARTHUR  STEUART,  Baltimore,  Maryland. 

WILLIAM  C.  STRAWBRIDGE,  Philadelphia,  Pennsylvania. 


SPECIAL  COMMITTEES. 

On  Classification  op  the  Law. 

AUSTEN  G.  FOX,  New  York,  New  York. 

JOHN  C.  GRAY,  Boston,  Massachusetts. 

EDWARD  A.  HARRIMAN,  Chicago,  Illinois. 

CHARLES  W.  NEEDHAM,  Washington,  District  of  Columbia. 

On  Indian  Legislation. 

JOHN  B.  SANBORN,  St.  Paul,  Minnesota. 

L.  G.  KINNE,  Des  Moines,  Iowa. 

J.  W.  McLOUD,  Little  Rock,  Arkansas. 

On  Uniform  State  Laws, 

LYMAN  D.  BREWSTER,  Danbury.  Connecticut,  Ckairman. 

JOSEPH  J.  WILLETT,  Anniston,  Alabama. 

EVERETT  E.  ELLINWOOD,  Flagstaff,  Arizona. 

GEORGE  B.  ROSF.,  Little  Rock,  Arkansas. 

ROBERT  Y.  HAYNE,  San  Francisco,  California. 

MOSES  HALLETT,  Denver,  Colorado. 

IGNATIUS  C.  GRUBB,  Wilmington,  Delaware. 

TALLMADGE  A.  LAMBKRT,  Washington,  District  of  ColumbU. 

R.  W.  WILLIAMS.  Tallahassee  Florida. 

P.  W.  MELDRIM,  Savannah,  (ieorgia. 

EDWIN  KIRKITT  SMITH,  Chicago,  Illinois. 

MERRILL  MOORES,  Indianapolis,  Indiana. 

EMLIN  McCLAIN,  Iowa  City,  Iowa. 

JOHN  D.  MILLIKEN,  McPherson,  Kansas. 

JAMES  S.  PIRTLE,  Louisville,  Kentucky. 

W.  O.  HART,  New  Orleans,  Louisiana. 

CHARLES  F.  LIBBY,  Portland.  Maine. 

STEVENSON  A.  WILLIAMS,  Belair,  Maryland. 

LEONARD  A.  JONKS,  Boston,  Mas.sachuseits. 

T.  J.  O'BRIEN,  Grand  Kapids,  Michigan. 

GEORGE  B.  YOUNG.  St.  Paul,  Minnesota. 

E.  J.  BOVVERS,  Bay  St.  Louis,  Mississippi. 

G.  A.  FINKELNBURG,  St.  Louis,  Missouri. 

WILBUR  F.  SANDERS,  Helena,  Montana. 

CHARLES  J.  GREENE,  Omaha,  Nebraska. 

JAMES  F.  COLBY,  Hanover,  New  Hampshire. 

R.  WAYNE  PARKER,  Newark,  New  Jersey. 

DONALD  McLEAN,  Ncnv  York,  New  York. 
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JOHN  L.  BRIDGERS,  Tarboro,  North  Carolina. 

JOHN  H.  DOYLE,  Toledo,  Ohio. 

CHARLES  H.  CAREY,  Portland,  Oregon. 

WALTER  GEORGE  SMITH,  Philadelphia,  Pennsylvania. 

JAMES  TILLINGHAST,  Providence,  Rhode  Island. 

HENRY  E.  YOUNG,  Charleston,  South  Carolina. 

C.  O.  BAILEY,  Sioux  Falls.  South  Dakota. 

HENRY  H.  INGERSOLL,  Knoxville,  Tennessee. 

R.  WAVERLY  SMITH,  Galveston,  Texas. 

RICHARD  B.  SHEPARD,  Salt  Lake  City,  Utah. 

ELIHU  B.  TAFT,  Burlington,  Vermont. 

WILLIAM  P.  McRAE,  Petersburg,  Virginia. 

E.  C.  HUGHES,  Seattle.  Washington. 

W.  W.  VAN  WINKLE,  Parkersburg,  West  Virginia. 

EDWARD  W.  FROST,  Milwaukee,  Wisconsin. 

JOHN  W.  LACEY,  Cheyenne,  Wyoming. 

On  Federal  Code  op  Criminal  Procedure. 

CHARLES  F.  LIBBY,  Portland,  Maine. 
CHARLES  J.  HUGHES,  Jr.,  Denver,  Colorado. 
GEORGE  M.  FORSTER,  Spokane,  Washington. 
WILLIAM  S.  CURTIS,  St  Louis,  Missouri. 
MERRILL  MOORES,  Indianapolis,  Indiana. 

On  Penal  Laws  and  Prison  Discipline. 

J.  FRANKLIN  FORT,  Newark,  New  Jersey. 
JOHN  H.  STINESS,  Providence,  Rhode  Island. 
R.  W.  WILLIAMS,  Tallahassee,  Florida. 
JOHN  D.  LAW^SON,  Columbia,  Missouri. 
MARTIN  DEWEY  FOLLETT,  Marietta,  Ohio. 

On  Federal  Courts. 

R.  S.  TAYLOR,  Ft.  Wayne,  Indiana. 
CHARLES  F.  LIBBY,  Portland,  Maine. 
FREDERICK  P.  FISH,  Boston,  Massachusetts. 
WILLIAM  B.  HORNBLOWER,  New  York,  New  York. 
CHARLES  E.  MITCHELL,  New  York,  New  York. 
RODNEY  A.  MERCUR,  Towanda,  Pennsylvania. 
J.  FRANKLIN  FORT,  Newark,  New  Jersey. 
SKIPWITH  WILMER.  Baltimore,  Maryland. 
THEODORE  S.  GARNETT,  Norfolk.  Virginia. 
JOSEPH  J.  WILLETT.  Anniston,  Alabama 
WILLIAM  WIRT  HOWE,  New  Orleans,  Louisiana. 
RUSSELL  C.  OSTRANDER,  Lansing,  Michigan. 
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JAMES  H.  HOYT,  Cleveland,  Ohio. 
JAMES  H.  RAYMOND,  Chicago,  Illinois. 
JAMES  HAGERMAN,  St.  LouU,  Missouri 
HIRAM  F.  STEVENS,  St.  Paul,  MinnesoU. 
CHARLES  H.  CAREY,  Portland,  Oregon. 
JOHN  C.  HERNDON.  Prescott,  Arizona. 

Ox  Appeals  from  Order.s  Appoixtino  Receivers. 

ROBERT  D.  BENEDICT,  New  York,  New  York. 
A.  J.  McCRARY,  Binghamton,  New  York. 
G.  A.  FINKELNBURG,  St.  Louia,  Missouri. 

On  Industrial  Property  and  International  Neootiation. 

FRANCIS  FORBES,  New  York,  New  York. 
PAUL  BAKEWELL,  St.  Louis,  Missouri. 
WILLIAM  L.  PUTNAM,  Boston,  Massachusetts. 

On  Title  to  Real  Estate. 

FERDINAND  SHACK,  New  Y6rk,  New  York. 

JOHN  DOUGLASS  BROWN,  JR.,  Philadelphia,  Pennsylvania. 

DAVID  L.  WiTfllNGTON,  San  Diego,  California. 

On  John  Marshall  Day. 

WM.  WIRT  HOWE,  New  Orleans,  Louisiana,  Chairman, 

THOMAS  N.  McCLELLAN,  Montgi>mery,  Alabama. 

EVERETT  E.  ELLIN  WOOD,  Fiag^^tatr,' Arizona. 

M.  M.  COHN,  Little  Rock,  Arkansas. 

D.  L.  WUTHINGTON,  San  Diego,  California. 

HUGH  BUTLER,  Denver,  Colorado. 

SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 

ANTHONY  HIGGINS,  Wilmington,  Delaware. 

HENRY  E.  DAVLS,  Washington,  District  of  (  olumbia. 

R.  W.  WILLIAMS,  Tallahassee,  Florida, 

BURTON  SMITH.  Atlanta,  Georgia. 

WILLIAM  W.  WOODS,  Wallace,  Idaho. 

ADOLPH  M(XSES,  Chicago,  Illinois. 

WILLIAM  A.  KETCHAM,  Indianai»olis,  Indiana. 

EMLIN  McCLAiN,  Iowa  City,  Iowa. 

JOHN  D.  MILLIKEN,  McPhers^jn,  Kansas. 

WILLIAM  LINDSAY,  Frankfort,  Kentucky. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

JOHN  S.  WIRT,  Elkton,  Maryland. 

M.  F.  DICKINS^JN,  Jr.,  B*jsion,  Ma^a^^^liusetts. 

WILUAM  L.  JANUARY,  Detroit,  Michigan. 

HIRAM  F.  STEVENS.  St.  Paul,  Minnesota. 
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R.  H.  THOMPSON,  Jackson,  Mississippi. 

8ELDEN  P.  SPENCER,  St  Louis,  Missouri. 

WILBUR  F.  SANDERS,  Helena,  Montana. 

CARROLL  S.  MONTGOMERY,  Omaha,  Nebraska. 

JOSEPH  W.  FELLOWS,  Manchester,  New  Hampshire. 

R.  WAYNE  PARKER,  Newark,  New  Jersey. 

JOHN  S.  WISE,  New  York,  New  York. 

JOHN  L.  BRIDGERS,  Tarboro,  North  Carolina. 

J.  H.  BOSARD,  Grand  Forks,  North  DakoU. 

HENRY  C.  RANNEY,  Cleveland,  Ohio. 

HENRY  E.  ASP,  Guthrie,  Oklahoma. 

CHARLES  H.  CAREY,  Portland,  Oregon. 

S.  P.  WOLVERTON,  Sunbury,  Pennsylvania. 

AMASA  M.  EATON,  Providence,  Rhode  Island. 

GEO.  LAMB  BUIST,  Charleston,  South  Carolina. 

BARTLETT  TRIPP,  Yankton,  South  Dakota. 

ED.  BAXTER,  Nashville,  Tennessee. 

F.  C.  DILLARD,  Sherman,  Texas. 

RICHARD  B.  SHEPARd,  Salt  Lake  City,  Utah. 

JACKSON  GUY,  Richmond,  Vin?inia. 

ELIHU  B.  TAFT,  Burlington,  Vermont. 

C.  H.  HANFORD,  Seattle,  Washington. 

W.  W.  VAN  WINKLE,  Parkersburg,  West  Virginia. 

R.  M.  BASHFORD,  Madison,  Wisconsin. 

NELLIS  E.  CORTHELL,  Laramie,  Wyoming. 


ALPHABETICAL  LIST  OF  MEMBERS. 

1900-1901. 

Abbot,  Everett  V., New  \ork,  X.  Y. 

Abbott,  B.  F., Atlanta,  Ga. 

Abert,  William  Stone, Washington,  I).  C. 

Adams,  Samuel  B., Savannah,  Ga. 

Adams,  Walter, So.  Framingham,  Mass. 

Adkins,  William  H., Easton,  Md. 

AiK ens,  Frank  R., Sioax  Falls  S.  D. 

Akin,  John  W., Cartersville,  (ia. 

Albin,  John  H., Concord,  N.  FI. 

Aldrich,  Fred.  H., Detroit,  Mich. 

Alexander,  Julian  J., Baltimore,  Md. 

Alexander,  Taliaferro, Shreveport,  La. 

Allen,  Charles  Claflin, St.  Louis,  Mo. 

Allen,  Frank  D., Boston,  Mass. 

Allen,  John  R., Lexington,  Ky. 

Allen,  Robert,  Jr., .   .  Red  Bank,  N.  J. 

Allinson,  Edward  P., Philadelphia,  Pa. 

Ambler,  R  Mason, Parkereburg,  W.  Va. 

Ames,  James  Barr, Cambridge,  Mns.^*. 

Ames,  John  H., Lincoln,  Neb. 

Anderson,  George  W., Boston,  Mass. 

Anderson,  James  H., Columbus,  Ohio 

Anderson,  William  A., Lexington,  Va. 

Andre,  John  K., Philatlelphia,  Pa. 

Andrews,  James  D. , Chicago,  111. 

Angell,  Walter  F., Providence,  R.  L 

Appleqatb,  John  8., .  Red  Bank,  N.  J. 

Appleton,  Frederick  H., Bangor,  Me. 

Appleton,  John  H., Boston,  Mass. 

Archer,  V.  B., Parkereburg,  W.  Va, 

Arnold,  Frank  8., Providence,  R.  L 

Arvjnb,  E.  p., New  Haven,  Conn. 

ASHHURST,  Richard  L., Philadelphia,  Pa. 

Ashley,  Clarence  D., New  York,  N.  Y. 

Ashley,  Henry  D. , Kansas  City,  Mo. 

Ashton,  J.  HuBLEY, Washington,  D.  C. 

Asp,  Henry  E.,   .    .       Guthrie,  O.  T. 

AuB,  Theodore New  York,  N.  Y. 
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Avery,  John  C, Pensacola,  Fla. 

Ayer,  B.  F., Chicago.  111. 

Bacon,  George  A Springfield,, Mass. 

Bacon,  Selden, New  York,  N.  Y. 

Baeb,  George  F., Reading,  Pa. 

Bailey,  Charles  O, *.    .   .    .  Sioux  Falls,  S.  D. 

Baker,  Albert  A., Providence,  R.  I. 

Baker,  Darius, Newport,  R.  I. 

Baker,  Herbert  L., Detroit,  Mich. 

Baker,  William  H., Jacksonyille,  Fla. 

Bakrwell,  Paul, St.  Louis,  Mo. 

Baldwin,  Augustus  C, Pontiac,  Mich. 

Baldwin,  Simeon  E., New  Haven,  Conn. 

Baldwin,  William  D., Washington,  D.  C. 

Ball,  Dan.  H., Marquette,  Mich. 

Ball,  R.  E., Kansas  City,  Mo. 

Bancroft,  Edgar  A., Chicago,  111. 

Banning,  Efhraim, Chicago,  111. 

Barber,  Charles^ Oshkosh,  W^is. 

Barber,  F.  J., .  Oshkosh,  Wis. 

Barber,  O.  M., Arlington,  Vt. 

Barclay,  Shepard, St.  Louis,  Mo. 

Barnes,  Charles  B.,  Jr., Boston,  Mass. 

Barnes,  Lyman  E., Appleton,  Wis. 

Barnes,  William  H., Tucson,  Arizona. 

Barr,  John  W., Louisville,  Ky. 

Barr,  John  W-,  Jr.^ Louisville,  Ky. 

Barrett,  Elmer  E., Chicago,  111. 

Barroll,  Hope  H., Chestertown,  Md. 

Barrow,  Pope, Savannah,  Ga. 

Barry,  Edmund  D., Grand  Rapid*,  Mich. 

Bartels,  G.  C, Denver,  Col. 

Bartlett,  Charles  L., Macon,  Ga. 

Bartlett,  Edmund  M., Omaha,  Neb. 

Bartlett,  John  P., New  York,  N.  Y. 

Bartlett,  William  Pitt, Eau  Claire,  Wis. 

Barton,  George  P., Chicago,  111. 

Bashford,  R.  M., Madison,  Wis. 

Baskin,  John  B., Louisville,  Ky. 

Batchellor,  Albert  S., Littleton,  N.  H. 

Bates,  Charles  W., St.  Louis,  Mo. 

Bates,  George  W., Detroit,  Mich. 

Baxter,  Ed,, Nashville,  Tenn. 

Baxter,  E.  J.,        Jonesboro,  Tenn. 

Baxter,  Irving  F., Omaha,  Neb. 
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Bayakd,  Jameb  Wilson, Philadelphia,  Pa. 

Beach,  Myron  H., Chicago,  111. 

Beal£,  Joseph  Henry, Cambridge,  Mass. 

Beale,  William  G.,      Chicago,  111. 

Beaman,  Charles  C, New  York,  N.  Y. 

Beardsley,  Morris  B., Bridgeport,  Conn. 

Bbauchamp,  Robert  B., Tipton,  Ind. 

Beaumont,  John  W.,    ....       Detroit,  Mich. 

Beck,  James  M., Philadelphia,  Pa. 

Bbckwith,  George  H., Toledo,  Ohio. 

Beeber,  Dimner, Philadelphia,  Pa. 

Beers,  George  E., New  Haven,  Conn. 

Belcher,  S.  Clifford, Farmington,  Me. 

Bell,  Clark, New  York,  N.  Y. 

Bell,  C.  U.,         Lawrence,  Mass. 

Benedict,  Robert  D.,  .    . New  Y'ork,  N.  Y. 

Benedict,  W.  S., New  Orleans,  La. 

Bennett,  S.  C,  Boston,  Mass. 

Berqen,  James  J., Somerville,  N.  J. 

Bernard,  Richard,  ...       Baltimore,  Md. 

Berry,  Walter  V.  R., Washington,  D.  C. 

Bertolette,  Frederick, Mauch  Chunk,  Pa. 

Bigelow,  Melville  M., Boston,  Mass. 

Biggs,  J.  Crawford, Durham,  N.  C. 

Binney,  Harold, New  York,  N.  Y. 

Bird,  George  E., Portland,  Me. 

BiscHOFF,  Henry,  Jr., .  New  York,  N.  Y. 

Bisfham,  George  Tucker, Philadelphia,  Pa. 

BissEix,  John  H Detroit,  Mich. 

Blackford,  Aaron, Findlay,  Ohio. 

Blair,  Albert, St.  Louis,  Mo. 

Blair,  Frank  Preston,      Chicago,  111. 

Blair,  James  L., St.  Louis,  Mo. 

Blair,  John  S., Washington,  D.  C. 

Blood,  James  H., Denver,  Col. 

Blount,  William  A., Pensacola,  Fla, 

Bonaparte,  Charles  J., Baltimore,  Md. 

Bond,  Henry  W., St.  Louis,  Mo. 

Bond,  S.  R., Washington.  D.  C. 

Bonnkr,  J.  W., Nashville.  Tenn. 

BoNNEY,  C.  C, .      Chicago,  HI. 

Boone,  Thos.  W.  M., Fort  Smith,  Ark. 

Borcherling,  Charles, Newark,  N.  J. 

BosARD,  jAMia  H,, Grand  Fork?;,  N.  D. 

BoTTUM,  E.  H., Milwaukee,  Wis. 

BouDEMAN,  Dallas, Kalamazoo,  Mich. 
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Bowers,  E.  J., Bay  St.  Louis,  Miss. 

Bowler,  Robert  B., Cincinnati,  Ohio. 

Boyle,  Wilbur  F., St.  Louis,  Mo. 

Bradford,  Chester, Indianapolis,  Ind. 

Bradford,  Edward  G., Wilmington,  Del. 

Bradford,  J.  C, Nashville,  Tenn. 

Bradwell,  James  B., Chicago,  111. 

Brady,  Arthur  W., Muncie,  Ind. 

Branch,  Oliver  E., Manchester,  N.  H. 

Brandeis,  Louis  D., Boston,  Mai». 

Brandon,  Morris,     .   .       Atlanta,  (va. 
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Hammond,  Wm.  S., Altoona,  Pa. 

Hanchett,  Benton, Saginaw,  W.  S. ,  Mich. 
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Harmon,  Jddson, Cincinnati,  Ohio. 
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Harsh  A,  Walter  S., Detroit,  Mich. 

Hart,  W.  O., New  Orleans,  La. 
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Hunter,  Ernest  Howard, Philadelphia,  Pa. 
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Isham,  Edward  S., Chicago,  111. 
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Jackson,  William  H., Cincinnati,  Ohio. 

Jacob,  Ephraim  A., New  York,  N.  Y. 
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James,  Francis  B., Cincinnati,  Ohio. 
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January,  William  L., Detroit,  Mich. 

Jayne,  H.  LaBarre Philadelphia,  Pa. 
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Jellinek,  Edward  L., Buffalo,  N.  Y. 
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Keith,  Ira  B., Lynn,  Mass. 

Kellen,  William  V., Boston,  Mass. 

Kellogg,  L.  Laflin, New  York,  N.  Y. 

Kellogg,  Stephen  W., Waterbury,  Conn. 
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Kenna,  Edward  D., Chicago,  111. 
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Kennedy,  John  C, Boston,  Mass. 

Kennon,  Newell  K., St.  Clairsviile,  Ohio. 

Kenny,  Edward, Newark,  N.  J. 

Kent,  Charles  A., Detroit,  Mich. 
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Kinne,  Edward  D., Ann  Arbor,  Mich. 
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KiRLiN,  J.  Parker, New  York,  N.  Y. 
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Klock,  Georges., Utica,  N.  Y. 
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Ladd,  Nath.  W., Boston,  Mass. 

Ladd,  Sanford  B., Kansas  City,  Mo. 

Lamar,  Joseph  K , Angus' a,  Ga. 

Lamb,  Samuel  O., Greenfield,  Mass. 

Lambert,  Tallmadge  A., Washington  D.  C. 

Lambert,  Wilton  J., Washington,  D.  C. 

Lamberton,  C.  L., New  York,  N.  Y. 

Lamberton,  William  B.,   .    .    .    .  ...  Harrinburg,  Pa. 

Lancaster,  Charles  C, Washiogton,  D.  C. 

Lancaster,  Joseph  Campbell, Philadelphia,  Pa. 

Lanning,  William  M., Trenton,  N.  J. 

Larner,  John  B., Washington,  D.  C. 

Lathrop,  Gardiner, Kansas  City,  Mo. 

Lawrence,  James, Cleveland,  Ohio. 

Lawson,  John  D Columbia,  Mo. 

Lawton,  Alexander  R.,  Savannah,  Ga, 
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Leaken,  William  R., Savannah,  (ia. 

Leakin,  J.  Wilson, Baltimore,  Md. 

Lear,  Henry, Doylestown,  Pa. 

Leavitt,  John  Brooks, New  York,  N.  Y. 

Leckie,  a.  E.  L., Washington,  D.  C. 

Lee,  Blair, Washington,  D.  C. 

Lee,  Blewett, .  Chicago,  111. 

Legendre,  James New  Orleans,  La. 

Lehman,  Fred.  W.,  St.  Louis,  Mo. 

Lenahan,  John  T., Wilkesbarre,  Pa. 
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Levinson,  S.  O., Chicago,  111. 
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LiBBY,  Charles  F., Portland,  Me. 

LiDDON,  Benj.  S., Pensacola,  Fla. 

LiGHTNER,  Clarence  A., Detroit,  Mich. 

Ltllibridge,  WiLLARD  M., Detroit,  Mich. 

Lindsay,  William, Frankfort,  Ky. 
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Logan,  James  A., Philadelphia,  Pa. 

LooAN,  Walter  S., New  York,  N.  Y. 

London,  Alexander T., Birmingham,  Ala. 

Lore,  Charles  B, Wilmington,  Del. 

Loveland,  Frank  O., Cincinnati,  Ohio. 

LowDEN,  Frank  O., Chicago,  111. 

Lowndes,  Lloyd, Cumberland,  Md. 

LuDWiG,  John  C, Milwaukee,  Wis. 

LuNT,  Horace  G.  , Colorado  Springs,  Col. 

Lyon,  Adrian, Perth  Amboy,  N.  J. 

MacFarland,  W.  W., New  York,  N.  Y. 

Mack,  Julian  W., Chicago,  111. 

Mackall,  Thomas  B., Baltimore,  Md. 

Mackall,  William  W., Savannah,  Ga. 

Mackoy,  William  H., Cincinnati,  Ohio. 

Macpherson,  Ernest, Louisville,  Ky. 

Maddox,  Samuel, Washington,  D.  C. 

Madigan,  John  B. , Houlton,  Me. 

Madill,  George  A., St.  Louis,  Mo. 

Maffett,  James  T.,       Clarion,  Pa. 

Mahoney,  Timothy  J •  .    .  Omaha,  Neb. 

Malone,  James  H., Memphis,  Tenn. 

Malone,  Thos.  H., Nashville,  Tenn. 

Manderson,  Charles  F., Omaha,  Neb. 

Manning,  William  J., Chicago,  111. 

Marbury,  William  L., Baltimore,  Md. 
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Marr,  Robert  H.,  Jr., New  Orleans,  La. 
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Marshall,  Burwell  K., Louisville,  Ky. 

Martin,  Francis, Falls  City,  Neb. 

Martin,  Horace  H Chicago,  111. 
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May,  Henry  F., Denver,  Col. 

Mayhew,  Alexander  £., Wallace,  Idaho. 

Mechem,  Floyd  R.,  Ann  Arbor,  Mich. 

Meddauqh,  Elijah  W., Detroit,  Mich. 
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Merrick,  P]dwin  T.,         New  Orleans,  La. 

Merrick,  Georoe  Peck, Chicago,  111. 
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Merrill,  Joseph  Hansell, Thomasville,  Ga, 
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Miller,  N.  Dubois, Philadelphia,  Pa. 
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Mitchell,  Charles  E., New  York,  N.  Y. 
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MoFFiT,  John  T., Tipton,  la. 
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Montgomery,  M.  A., Oxford,  Miss. 
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McClintock,  Andrew  H., Wilkesbarre,  Pa. 
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McElroy,  John  H., Chicago,  111. 
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OODEN,  Lewis  M.,       Milwaukee,  Wis. 

OoLESBEK,  RoLLA  B.,      Plymouth,  Ind. 

Olney,  Richard, Boston,  Mass. 

Opdyke,  W^illiam  8., New  York,  N.  Y. 

Ordronaux,  John, New  York,  N .  Y. 

Orton,  Philo  a., Darlington,  Wis. 

Osgood,  Howard  L., Rochester,  N.  Y. 

Ostrander,  Russell  C, Lansing,  Mich. 

Otis,  Ephraim  A., Chicago,  111. 

Otis,  George  E.,         San  Bernardino,  C'al. 

Ottofy,  L.  Frank, St.  Louis,  Mo. 

Owens,  George  W Savannah,  (ia. 

Paddock,  George  L  , Chicago,  111. 

Page,  George  T., Peoria,  III. 

Page,  Henry, Princess  Anne,  Md. 

Page,  Rose  well, Richmond,  Va. 

Pa(je,  Thomas  Nelson, W\a8hingion,  D.  C. 

Palmer,  Henry  W., Wilkesbarre,  Pa. 

Palmer,  Truman  F., Monticello.  Ind. 

Parker,  Alton  B., Kingston,  N.  Y. 

Parker,  Cortlandt, Newark,  N.  J . 

Parker,  Edmund  M., Boston,  Mass. 

Parker,  Frederick, Freehold,  X.  J. 

Parker,  Robert  S., Bowling  Green,  Ohio. 

Parker,  R.  Wayne, Newark,  N.  J. 

Parkhurst,  John  G., Cold  water,  Mich. 

Parkinson,  Robert  H., Chicago,  HI. 

Parmenter,  Roswell  a., Troy,  N.  Y. 
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Parsons,  Hin-dill Schenectady,  X.  Y. 

Par«ons,  James  M., Rock  Rapidn,  la. 

Patterson,  George  S., Philadelphia,  Pa. 

Patterson,  John  C, Marshall,  Mich. 

Patterson,  John  H Pontiac,  Mich. 

Patterson,  Lindsay, Winston,  N.  C 

Patterson,  M.  R., Columbus,  Ohio. 

Patterson,  Roswbli.  H., Scrantoii.  Pa. 

Patterson,  T.  Elliott, Philadelphia,  Pa. 

Patterson,  Thomas Pittsburg,  Pa. 

Patteson,  S.  S.  p., Richmond,  Va. 

Patton,  John, Grand  Rapids,  Mich. 

Paul,  A.  C, Minneapolis,  Minn. 

Payne,  James  G., Washington,  I>.  ('. 

Payson,  Edward  P., Boston,  Muss. 

Peabody,  Charles  A., New  York,  X.  Y. 

Pbabody,  Francis  D., Columbus,  Ga. 

Peale,  S.  R Lock  Haven,  Pa. 

Peck,  GEORf;E  R., Chicago,  111. 

Peck,  Hiram  I)., Cincinnati,  Ohio. 

Pence,  Abram  M., Chicago,  111. 

Pendleton,  Edward  W., Detroit,  Mich. 

Penfibld,  W.  L.  (State  Dep't,  Washington,  D.C.),  Auburn,  Ind. 

Pennypackfir,  Charles  H., West  Chester,  Pa. 

Pennypacker,  Samuel  W., Philadelphia,  Pa. 

Pepper,  George  Wharton, Philadelphia,  Pa. 

Pereles,  James  M., Milwaukee,  Wis. 

Pereles,  Thomas  Jefferson, Milwaukee,  Wis. 

Perham,  Frederic  E., New  York,  X.  Y. 

Perkins,  Samuel  C, Philadelphia,  Pa. 

Perkin.«,  William  H., Baltimore,  Md. 

Perry,  R.  Ross,  Jr.,      Washington,  1).  C. 

Perry,  William  C, Kansas  City,  Mo. 

Peters,  John  A., Bangor,  Me. 

Pettit,  Horace, Philadelphia,  Pa. 

Petty,  Rohert  D., New  York,  N.  Y. 

Phelps,  Charles,      Rockville,  Conn. 

Phelps,  Char Lts  E., Baltimore,  Md. 

Phillii's,  M.  C,      Oshkosh,  Wis. 

Pickens,  Samuel  O.. Indianapolis,  Ind. 

Pickens,  William  A., Indianapolis,  Ind. 

PiCKRELL,  John,        Richmond,  Va. 

Pierce,  Edward  P., Fitchburg,  Mass. 

Pierce,  W I NSLowS., New  York,  N.  Y. 

Pike,  Lor  is  H., Toledo,  Ohio. 
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PiLGHER,  James  S., Nashville,  Tenn. 

PiNOREY,  D.  H., Bloomington,  111. 

PiNTARD,  William, Red  Bank,  N.  J. 

PiRTLE,  James  S., Louisville,  Ky. 

PoE,  John  Prentiss, Baltimore,  Md. 

Pond,  Ashley, Detroit,  Mich. 

Potter,  Charles  N., Cheyenne,  Wyo. 

Potter,  Dkxter  B.,      Providence,  R.  I. 

Potter,  Frederick, New  York,  N.  Y. 

Powers,  Frederick  A., Houlton,  Me. 

Pratt,  Wallace,      ...       Kansas  City,  Mo. 

Prentis,  Robert  R.,  ' Suffolk,  Va. 

Prichard,  Frank  P Philadelphia,  Pa. 

Prime,  Ralph  E., Yonkers,  N.  Y. 

Proctor,  Thomas  W., Boston,  Mass. 

pRUSsiNG,  Eugene  E., Chicago,  111. 

pRUDEN,  William  D., Edenton,  N.  C. 

Putnam,  Harrington, New  York,  N.  Y. 

Putnam,  Henry  W., Boston,  Mass. 

Putnam,  William  L., Boston,  Mass- 

QuAC  ken  BUSH,  James  L., Buffalo,  N.  Y. 

Quail,  Frank  A., Cleveland,  Ohio. 

QuARLEs,  Charlks, Milwaukee,  Wis. 

Quarleb,  Joseph  V., Milwaukee,  Wis. 

QuARTON,  William  B., Algona,  la. 

Radford,  George  W., Detroit,  Mich. 

Ralston,  Jackson  H., Washington,  D.  ('. 

Ramaqe,  B.  J.,        Sewanee,  Tenn. 

Randall,  E.  O., Columbus,  Ohio. 

Ranney,  Fletcher, Boston,  Mass. 

Ranney,  Henry  C,  .  Cleveland,  Ohio. 

Rawlb,  Francis, Philadelphia,  Pa. 

Raymond,  James  H., Chicago,  III. 

Raynolds,  Edward  V., New  Haven,  Conn. 

Reardon,  John  J.,    .   .    .    . Williamsport,  Pa. 

Redding,  Joseph  D., New  York,  N.  Y. 

Redding,  William  A., New  York,  N.  Y. 

Reed,  Frank  F., Chicago,  111. 

Reed,  Milton,  * Fall  River,  Mass. 

Reeves,  Alfred  G., New  York,  N.  Y. 

Reinhard,  George  L., Bloomington,  Ind. 

Rhodes,  Frank  V., Baltimore,  Md. 

Rich,  Burdette  A  , Rochester,  N.  Y. 

Richards,  Harry  8., Iowa  City,  la. 

Richardson,  George  F Lowell,  Mats. 
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Richardson,  W.  K.,  .   .   .    . Boston,  Mass. 

BiCHBERG,  John  C, Chicago,  111. 

BiGHMOND,  Benjamin,  A., Cumberland,  Md. 

Biker,  Adrian Newark,  N.  J. 

BiNAKER,  John  I CarliixTille,  111. 

Blnehart,  CD.,        Jacksonville!  Fla. 

BiNER,  John  A  ,     . Cheyenne,  Wyo. 

BiTCHiE,  John,        Norfolk,  Va. 

Bitsher,  Edward  C, Chicago,  111. 

BoBB,  Bamford  .\., Boise,  Idaho. 

Bobbins,  Edward  D., Hartford,  Conn. 

Bobbins,  Henry  8., .'  Chicago,  111. 

Boberts,  Gkoruk  L, Boston,  Mass. 

Bobertson,  CD., Cincinnati,  Ohio. 

Bobinson,  Balph, Baltimore,  Md. 

BoBiNSON,  Thomas  H., Bel  Air,  Md. 

BoBSON,  Frank  E., Detroit,  Mich. 

Boelker,  William  G Providence,  B.  I. 

BooERS,  Edward  H., New  Haven,  Conn. 

Bogek.«,  Elmer  E., Chicago,  111. 

BooEKS,  George  Mills, Chicago,  111. 

Boo ERS,  Henry  T.,       Denver,  Col. 

BoGER-s,  Henry  Wade, New  Haven,  Conn. 

BoGERj*,  Platt, Denver,  Col. 

BoGERS,  BoBERT  Lyon, Baltimore,  Md. 

BooERS,  William  P., Bloomington,  Ind. 

Boot,  Elihu, New  York,  N.  Y. 

BoSB,  George  B., Little  Bock,  Ark. 

BosE,  James  E., Auburn,  Ind. 

Bose,  U.  M., Little  Bock,  Ark. 

BosENTHAL,  JuLius, Chica^o,  III. 

BosT,  Emile New  Orleans,  La. 

BuBENS,  Harry, Chicago,  111. 

BuNNELLS,  John  S., Chicago,  111. 

BassELL,  Alfred Detroit,  Mich. 

BussELL,  Charlfs  Theodore, C-ambridge,  Mass. 

BussELL,  Edward  L., Mobile,  Ala. 

Bussell,  Hknry, Detroit,  Mich. 

BuHSELL,  Isaac  F., New  York,  N.  Y. 

BussKLL,  TAixx)'rr  H., New  Haven,  Conn. 

Byon,  Wili.iam  W., -  Shamokin,  Pa. 

Saltzgaber,  Gaylard  M., Van  Wert,  Ohio. 

Sams,  Conway  W., Baltimore,  Md. 

Samuels  Sidney  L., Fort  Worth,  Texas. 

Sanborn,  John  B., St.  Paul,  Minn. 
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Sandebs,  Georqe  A., Springfield,  111 

Sandebb,  James  U.,  Helena,  Mont. 

Sandebs,  W.  B., Cleveland,  Ohio. 

Sandebs,  Wilbub  F., Helena,  Mont. 

Sanfobd,  Edwabd  T Knoxville,  Tenn. 

SanfobD)  Eusha  M., Prescott,  Ariz. 

Saulsbuby,  Willabd, Wilmington,  Del. 

Sawteb,  Alfbed  P.. Lowell,  Mass. 

Satleb,  John  Ryneb Cincinnati,  Ohio. 

Satleb,  Samuel  M., Huntington,  Ind 

ScAiFE,  LaubistonL., Boston,  Mat-s. 

ScALLON,  William, Butte,  Mont. 

ScHMUCKBR,  Samuel  D., Baltimore,  Md. 

ScHNABRii,  CiiABLEfl  J., Portland,  Ore. 

ScHOFiELD,  William,    .    .  Boston,  Mass. 

ScHOULEB,  James, Boston,  Mass. 

Scott,  C.  Suydam Lexington,  Ky. 

Scott,  Fbank  H., Chicago,  III. 

Scott,  Howabd  B., Danbury,  Conn. 

Scott,  James  L., Saratoga  Springs,  N.  Y. 

Seabrook,  Paul  E., Pineora,  Ga. 

Seaman,  William  H., Sheboygan,  Wis. 

Seables,  Chables  E., Putnam,  Conn. 

Sbaton,  Emmett, Eichmond,  V'a. 

Sebbbe,  Frank  P., Kansas  City,  Mo. 

Seevers,  Georqe  W., Oskaloosa,  la. 

Seibebt,  William  N., New  Bloom  field,  Pa. 

Selben,  John, Washington,  I).  C. 

Sellebs,  Emory  B., Monticello,  Ind. 

Seney,  Henby  W., Toledo,  Ohio. 

Seymour,  Geoboe  D., New  Haven,  Conn. 

Seymour,  Henry  A Washington,  D.  C. 

Seymoub,  Henby  H., BuflTalo,  N.  Y. 

Shack,  Febdinand, New  York,  N.  Y. 

Shafboth,  John  F., Denver,  Col. 

Shapley,  Rufus  E., Phila<lelphia,  Pa. 

Shabp,  Geoboe  M., Baltimore,  Md. 

Shaw,  R.  K.,  Marietta,  Ohio. 

SHEEim,  Jamfh  B., Omaha,  Neb. 

Shepabd,  Charles  E., Seattle,  Wash. 

Shepabd,  Habvey  N., Boston,  Mass. 

Shbpabd,  Richard  B., Salt  Lake  City,  Utah. 

Shepabd,  Seth, Washington,  D.  C. 

Sheriff,  Andbew  R., Chicago,  HI. 

Sherley,  Swag  a  r, Louisville,  Ky. 
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Sherman,  £.  B., Chicago,  111. 

Sherwin,  John  C, Mason  City,  la. 

Shbrwood,  Adiel, St.  I-ouiu,  Mo. 

Shields,  J.  M., Pittsburg,  Pa. 

Shipman,  George  M., BeWidere,  N.  J. 

Shiras,  GEORCiE,  Jr., Pittsburg,  Pa. 

Sftiras,  Oliver  K, Dubuque,  la. 

Shumway,  Milton  A., Danielson,  Conn. 

Siebecker,  Robert  G., Madison,  Wis. 

Simpson,  Alexander,  Jr., Philadelphia,  Pa. 

Skelton,  William  B.,     Lewiston,  Me. 

Slabaugh,  W.  W., Omaha,  Neb. 

Sloan,  David  W., Cumberland,  Md. 

Smead,  a.  D.  B., Carlisle,  Pa. 

Smedes,  John  Marshall, Cincinnati,  Ohio. 

Smith,  Alexander  L., Toledo,  Ohio. 

Smith,  Alonzo  Greene, Indianapolis.  Ind. 

Smith,  Bevtjrly  W., Baltimore,  Md. 

Smith,  Burton, Atlanta,  Ga. 

Smith,  Charles  B., Topeka,  Kan. 

Smith,  Charles  W., Indianapolis,  Ind. 

Smith,  Edwin  Burriit,       Chicago,  111. 

Smith,  P^dwin  Harvie, Denver,  Col. 

Smith,  Henry  Hyde, Boston,  Mass. 

Smith,  II.  Lin  dale,  ...       Cleveland,  Ohio. 

Smith,  Howard  B., Omaha,  Neb. 

Smith,  Jeremiah, Cambrid^ie,  Mass. 

Smith,  John  Sabine, New  York,  N.  Y. 

Smith,  Luther  R., Washington,  D.  C. 

Smith,  Nelson, New  York,  N.  Y. 

Smith,  Robert  Waverly, Galveston,  Texas. 

Smith,  Rupus  B Cincinnati,  Ohio. 

Smith,  Sam.  Ferry, San  Diego,  Cal. 

Smith,  Sidney, New  York,  N.  Y. 

Smith,  Walter  George, Philadelphia,  Pa. 

Smith,  William  Alden, Grand  Rapids,  Mich. 

Smith,  Willis  B., Richmond,  Va. 

Smythe,  Augustine  T., Charleston,  S.  C. 

Snare,  Jacob Philadelphia,  Pa. 

Snow,  Alpheus  H Washington,  D.  C. 

Snow,  David  W., Portland,  Me. 

Somerville,  Thomas  H., University,  Miss. 

Spalding,  Burleigh  Foi^OM, Fargo,  N.  D. 

Spear,  William  T., Columbus,  Ohio. 

Speir,  Gilbert  M., New  Y'ork,  N.  Y. 
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Spenceb,  Ohables  C,  . Monticello,  Ind. 

Spencer,  Selden  P.,      St.  Loais,  Mo. 

Spooner,  Charles  P., Milwaukee,  Wis. 

Spooner,  John  C, Madison,  Wis. 

Spring,  Arthur  L., Boston,  Mass. 

Squire,  Andrew, Cleveland,  Ohio. 

Staake,  William  H., Philadelphia,  Pa. 

Stafford,  W.  H., Chippewa  Falls,  Wis. 

Stanton,  Lewis  E Hartford,  Conn. 

Stark,  Joshua, Milwaukee,  Wis. 

Starr,  Mbrritt, Chicago,  111. 

Stearns,  Charles  F.,  .   .    .   .       Providence,  R.  I. 

Steele,  Robert  W., Denver,  Col. 

Sterne,  Simon, New  York,  N.  Y. 

Stetson,  Francis  Lynde, New  York,  N.  Y. 

Steuart,  Arthur Baltimore,  Md. 

Stevens,  Breeze  J., Madison,  Wis. 

Stevens,  Frederick  W., Grand  Rapids,  Mich. 

Stevens,  Hiram  F., St.  Paul,  Minn. 

Stevenson,  Archie  M., Denver,  Col. 

Stevenson,  Elmer  E., Indianapolis,  Ind. 

Stewart,  Gilbert  H Columbus,  Ohio. 

Stewart,  W.  F.  Bay York,  Pa 

Stillman,  Herman  W., Chicago,  111. 

Stillm AN,  Thomas  E., New  York,  N.  Y. 

Stillman,  Walter  S., Council  Bluffs,  la. 

Stiixwell,  James  C, Philadelphia,  Pa. 

Stimson,  Frederic  J., Boston,  Mass. 

Stiness,  John  H., Providence,  R.  I. 

Stockbridge,  Hknry, Baltimore,  Md. 

Stoehr,  Oscar, Cincinnati,  Ohio. 

Stoever,  William  C, Philadelphia,  Pa. 

Stone,  Henry  L., Louisville,  Ky. 

Stone,  J.  W., Marquetle,  Mich. 

Storey,  Moorfield Boston,  Mass. 

Storrow,  jAMi:s  J.,  Jr., Boston,  Mass. 

Stoughton,  a.  B., Philadelphia,  Pa. 

Stratton,  Charles  E., Boston,  Mass. 

Strawbridge,  William  C, Philadelphia,  Pa. 

Streeter,  Frank  S., Concord,  N.  H. 

Strong,  Edward  W., Cincinnati,  Ohio. 

Strout,  Sewall  C Portland,  Me. 

Stuart,  William  V., Lafayette,  Ind. 

Sullivan,  John  D., Columbus,  Ohio. 

Sulzberger,  Mayer, Philadelphia,  Pa. 
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Swain,  Charles  M.,     Philadelphia,  Pa. 

Swan,  Charles  H., Boston,  Mass. 

Swan,  Elbert  M Bockport,  Ind. 

Swan,  Wiluah  W., Boston,  Mass. 

SwANEY,  W.  B., Chattanooga,  Tenn. 

SwASEY,  George  B., Boston.  Mass. 

SwAYNE,  Francis  B.  (New  York,  N.  Y.),    .   .   •  Toledo,  Ohio. 

Swayze,  Francis  J., Newark,  N.  J. 

SwBTTiNG,  Ernest  V., Algona,  la. 

Swift,  Charles  M., Detroit,  Mich. 

Symonds,  Joseph  W., Portland,  Me. 

Taft,  Elihu  B.,     Burlington,  Vt. 

Tapt,  William  H., Cincinnati,  Ohio. 

Taggart,  Edward,   .    .    .■ Grand  Rapids,  Mich. 

Taggart,  Rush, New  York,  N.  Y. 

Talcott,  William  E.,      Cleveland,  Ohio. 

Taussig,  Jambb,  St.  Louis,  Mo. 

Taylor,  John  D., New  York,  N.  Y. 

Taylor,  Joseph  T Philadelphia,  Pa, 

Taylor,  R.  S.,         Fort  Wayne,  Ind. 

Taylor,  William  L., Indianapolis,  Ind. 

Tenney,  Daniel  K., Madison,  Wis. 

Tenney,  Horace  Kent, Chicago,  111. 

Terrell,  William  J.,     .  Burlington,  N.  J. 

Terry,  J.  W Galveston,  Texas. 

Thayer,  Amos  M., St.  Louis,  Mo. 

Thayer,  James  Bradley, Cambridge,  Ma^s. 

Thom,  Alfred  P. , Norfolk,  Va. 

Thoman,  Leroy  D., Chicago,  111. 

Thomas,  Charles  S., Denver,  Col. 

Thomas,  William  S., Baltimore,  Md. 

Thomfsjon,  a.  E., Oshkosh,  Wis. 

Thompson,  R.  H., Jackson,  Miss. 

Thompson,  Seymour  D., New  York,  N.  Y. 

Thompson,  William  B., St.  Louis,  Mo. 

Thornton,  Charles  S., Chicago,  111. 

Thum,  William  Warwick, Louisville,  Ky. 

Thurston,  John  M., Omaha,  Neb. 

Thurston,  Wilmarth  H,, Providence,  R.  I. 

Tichenor,  Charles  O., Kansas  City.  Mo. 

Tiedeman,  Christopher  G., Brooklyn,  N.  Y. 

Tighe,  Ambrose, St.  Paul,  Minn. 

TiLLiNGHAST,  J  AMES, Providence,  K.  I. 

Tillman,  A.  M. Nashville,  Tenn. 

Tillman,  George  N., Nashville,  Tenn. 
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T1TU8,  Frank, Kansas  City,  Mo. 

Titus,  H.  L., San  Diego,  Cal. 

Todd,  M.  Hampton, Philadelphia,  Pa. 

ToLLBB,  Shirley  H., Cleveland,  Ohio. 

Tompkins,  Hamilton  B New  York,  N.  Y. 

Tompkins,  Henry  B., Atlanta,  Ga. 

ToNEY,  Sterling  B., Loniayille,  Ky. 

Torrance,  David, Derbv,  Conn. 

TowLE,  Henry  S.,  Chicago,  111. 

Towns,  Mirabeau  L., Brooklyn,  N.  Y. 

TowNSEND,  Charles  C, Philadelphia,  Pa. 

Townsend,  William  K., New  Haven,  Conn. 

Traboe,  E.  F., Lonisville,  Ky. 

Trkmain,  Henry  E., New  York,  N.  Y. 

Trickett,  William, Carlisle,  Pa. 

Trimble,  J.  McD., Kansas  City,  Mo. 

Tripp,  Bartlett, Yankton,  iS.  D. 

Trippet,  Oscar  A., San  Diego,  Cal. 

Troup,  James  O., Bowling  Green,  Ohio. 

Troy,  Alexander, Montgomery,  Ala. 

Tucker,  George  F., Boston,  Mass. 

Tucker,  Henry  St.  George, Lexington,  Va. 

Turner,  Hisbbert  B., New  York,  N.  Y^. 

Turner,  Jesse, Van  Buren,  Ark. 

Turner,  Smith  D., Parkersburg,  W.  Va. 

Turner,  W.  J., Milwaukee,  Wis. 

Tyler,  Charles  H., Boston,  Mass. 

Tyler,  Morris  F., New  Haven,  Conn. 

Ullman,  Frederic, Chicago,  111. 

Urner,  Milton  G., Frederick,  Md. 

Vailk,  Joel  F., Denver,  Col. 

Vanamee,  William, Newburgh,  N.  Y. 

Van  Devanter,  Wilus  (Washington,  D.  C),     .  Cheyenne,  Wyo. 

Van  Deventer,  Horace, Knoxville,  Tenn. 

Van  Dyke,  George  D., Milwaukee,  Wis. 

Van  Dyke,  William  D.,     Milwaukee,  Wis. 

VanSlyck,  George  F., New  York,  N.  Y. 

Van  Slyck,  George  W.,     New  York,  N.  Y. 

Van  Vechten,  A.  V.  W., New  York,  N.  Y. 

Van  Winkle,  W.  W., Parkersburg,  W.  Va. 

Venable,  Richard  M., Baltimore,  Md. 

Vertrbes,  J.  J., Nashville,  Tenn. 

ViEU,  Henry  A., New  York,  N.  Y. 

Vilas,  Edward  P., Milwaukee,  Wis. 

ViLiJLRD,  Harold  G., New  York,  N.  Y. 

VooRHBEs,  John  H Sioux  Falls,  S.  D. 


134  AMERICAN    BAR    ASSOCIATION. 

Vroman,  Charliss  K. Green  Bay,  Wis. 

Vroom,  Garret  D.  W Trenton,  N.  J. 

Wade,  Decius  S., Andover,  Ohio. 

Wade,  M.  J., Iowa  City,  la. 

Wadhams,  Frederick  E., Albany,  N.  Y. 

Waqoener,  Balie  p., Atchison,  Kan. 

Wakeley,  Eleazer Omaha,  Neb. 

Wald,  Gustavus  H., Cincinnati,  Ohio. 

Walker,  Ai^ERT  H, New  York,  N.  Y. 

Walker,  P.  D., Charlotte,  N.  ('. 

Walker,  Robert  J.  C, Philadelphia,  Pa. 

Wall,  George  W., Du  Quoin,  111. 

Wall,  Thomas  B., Wichita,  Kan. 

Wallerstein,  David, Philadelphia,  Pa. 

Walsh,  R.  Jay, Greenwich,  Conn. 

Walsh,  William  E.,    .    .    .  Cumberland,  Md. 

Walter,  M.  R., Baltimore,  Md. 

Walton,  Hknry  F Philadelphia,  Pa. 

Wambauoh,  Eugene, Cambridge,  Mass. 

Wanty,  George  P., Grand  Rapids,  Mich. 

Ward,  Hamilton, Buffalo,  N.  Y. 

Ward,  Henry  G A LBRAiTH, New  York,  N.  Y. 

Ward,  Herbert  H., Wilmington,  Del. 

Ward,  Hugh  C Kansas  City,  Mo. 

Warpield,  Edwin, Baltimore,  Md. 

Warner,  Donald  T., Salisbury,  Conn. 

Warner,  George  CoFFiNG, Great  Barrington,  Miiss. 

Warner,  John  DeWitt, New  York,  N.  Y. 

Warner,  Joseph  B., Boston,  Mass. 

Warren,  Samuel  D., lioston,  Mass. 

Warrinuton,  John  W., Cincinnati,  Ohio. 

Warvelle,  George  W., Chicago,  III. 

Washburne,  William  D., Chicago,  111. 

Waters,  J.  S.  T., Baltimore,  Md. 

Watrous,  George  D., New  Haven,  Conn. 

Watson,  D.  T., Pittsburg,  Pa. 

Watts,  Legh  R., Portsmouth,  Va. 

Watts,  Thomas  H.,   ...  Montgomery,  Ala. 

Watts,  William  W., Louisville,  Ky. 

Wayland,  Francis, New  Haven,  Conn. 

Wea DOCK,  Thomas  A.  E Detroit,  Mich. 

Weaver,  Clement  E., Adrian,  Mich. 

Weaver,  John, Philadelphia,  Pa. 

Webb,  George  C, Lexington,  Ky. 

Webb,  James  H., New  Haven,  Conn. 

Webber,  William  L., Saginaw,  E.  S,  Mich. 
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Websteb,  John  L., Omaha,  Neb. 

Webster,  W.  H., Oconto,  Wi«. 

Weeks,  Wiluam  R,        New  York,  N.  Y. 

Wbgg,  David  8., Chicago,  111. 

Weil,  A.  Leo,      Pittsburg,  Pa. 

Wbiseb,  J.  G., Middiebury,  Vt. 

Wellman,  Arthur  H., Boston,  Mass. 

Wells,  Kolltn  J., Sioux  Falls,  S.  D. 

West,  Robert  G., Austin,  Texas. 

West,  Roy  O., Chicago,  111. 

Weston,  Melville  M. Boston,  Mass. 

Weston-Smith,  K.  D., Boston,  Mass. 

Wethebbee,  W^iLLiAM  H., Detroit,  Mich. 

Wetmore,  Edmund, New  York,  N.  Y. 

Wheeler,  Arthur  Dana, Chicago,  111. 

Wheeler,  Everett  P.,       New  York,  N.  Y. 

Wheeler,  Seth  S., Lima,  Ohio. 

Whelan,  Ralph, Minneapolis,  Minn. 

Whipple,  Sherman  L., Boston,  Mass. 

Whitcomb,  Larz  a., Indianapolis,  Ind. 

White,  Benjamin  T., Omaha,  Neb. 

White,  Henry  C, New  Haven,  Conn. 

White,  Luther,        Chicopee,  Mass. 

White,  Peter, Marquette,  Mich. 

Whitelock,  George, Baltimore,  Md. 

Whittaker,  Egbert, Saugerties,  N.  Y. 

Whittemore,  James, Detroit,  Mich. 

WiGMAN,  J.  H.  M., Green  Bay,  Wis. 

Wigmore,  John  H., Chicago,  111. 

Wilcox,  Ansley, Buffalo,  N.  Y. 

Wilcox,  William  A., Scranton,  Pa. 

Wilds,  Charles  M.,      Middiebury,  Vt. 

WiLFLEY,  Lebbeus  M., St,  Louis,  Mo. 

WiLLARD,  Edward  N., Scranton,  Pa. 

WiLLARD,  George, Chicago,  111. 

WiLLARD,  Norman  P.,      Chicago,  III. 

WiLLcox,  David, New  York,  N.  Y. 

WiLLCOX,  W.  F.,  Chester,  Conn. 

Willett,  Joseph  J., Anniston,  Ala. 

Williams,  Charles  U., Richmond,  Va. 

Williams,  David  W.,      Boston,  Mass. 

Williams,  E.  P., Galesburg,  111. 

Williams,  E.  Randolph, Richmond,  Va. 

Williams,  John  G., Indianapolis,  Ind. 

Williams,  R.  W., Tallahassee,  Fla. 
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Williams,  W.  Mosby, Washington,  D.  C 

Williams,  Stevenson  A., Bel  Air,  Md. 

Wiu:.iAMSON,  Samuel  E., Cleveland,  Ohio. 

Williamson,  W.  Preston, Washington,  D.  C. 

Willis,  George  R., Baltimore,  Md. 

WiLLisTON,  Samuel, Belmont,  Mass. 

WiLMER  L.  Allison, La  Plata,  Md. 

WiLMER,  Skipwith, Baltimore,  Md. 

Wilson,  Charles  M., Grand  Rapids,  Mich, 

Wilson,  F.  A., Bangor,  Me. 

Wilson,  Henry  H., Lincoln,  Neb. 

Wilson,  John  R., Indianapolis,  Ind. 

Wilson,  Nathaniel, Washington,  D.  C. 

Wilson,  Woodrow, Princeton,  N.  J. 

Wiltbank,  William  W., Philadelphia,  Pa. 

WiMBisH,  W.  A., Columbus,  G a. 

WiNDLK,  William  S., West  Chester,  Pa. 

WiNO,  Henry  T., New  York.  N.  Y. 

Winkler,  Frederick  C, Milwaukee,  Wis. 

WiNTERNiTZ,  Benjamin  A., New  Castle,  Pa. 

Wirt,  John  S., Elkton,  Md. 

WiSK,  Jesse  H., Pittsburg,  Pa. 

Wise,  John  S., New  York,  N.  Y. 

Wis\VELi>,  Andrew  P.,     Ellsworth,  Me. 

Withington,  David  L., San  Diego,  Cal. 

WiTHROW,  James  E., St.  Louis,  Mo. 

WoLcoTT,  Edward  O., Denver,  Col. 

Wolf,  Gustave  A., Grand  Rapids,  Mich. 

Wollman,  Henry, New  York,  N.  Y. 

WoLVERTON,  Simon  P., Sunburv,  Pa. 

Wood,  John  M '.    .  St.  Louis,  Mo. 

WooDARD,  Charles  F., Bangor,  Me. 

Woodman,  Edward, Portland,  Me. 

Woodruff,  George  M., Litchfield,  Conn. 

Woodruff,  Robert  S., Trenton.  N.  J. 

Woods,  Charles  A., Marion,  S  C. 

Woods,  John  Carter  Brown Providence,  R.  I. 

Woods,  William  A., Indianapolis,  Ind. 

Woods,  William  W., Wallace,  Idaho. 

W^ooDWARi),  Frederic  C, Carlisle,  Pa. 

Woodward,  Stanley, Wilkesbarre,  Pa. 

WooLi^N,  Ev.\.ns, Indianapolis,  Ind. 

Woolsey,  Theo.  S., New  Haven,  Conn. 

Woolworth,  James  M., Omaha,  Neb. 

Work,  James  C, Uniontown,  Pa. 
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Works,  John  D., Ix>s  Anf^eles,  Gal. 

Worth  iNOTON,  William, Cincinnati,  Ohio. 

Wright,  Charles  W., Tucson.  Ariz. 

WuBTS,  John, New  Haven,  Conn. 

Wyman,  Hbnry  a., Roeton,  Mass. 

Yancey,  David  W., Muskogee,  I.  T. 

YouMANS,  Frank  A., Fort  Smith,  Ark. 

Young,  David,  K. , Clinton,  Tenn. 

Young,  (iEORGS  B., St  Paul,  Minn. 

Young,  George  R., Dayton,  Ohio. 

Young,  Henry  E., Charleston,  S.  C 

Young,  James  S., Pittsburg,  Pa. 

Zeislek,  SiGMUND, Chicago,  III. 
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ALABAMA. 


Harmon,  R.  L., Moni^omery. 

Harrison,  George  P., Opelika. 

London,  Alexander  T., Birmingham. 

McClellan,  Thomas  N., Montgomery. 

Russell,  Edward  L:, Mobile. 

Troy,  Alexander, Montgomery. 

Wattp,  Thomas  H., Montgomery. 

WiLLETT,  Joseph  J., Anniston. 


ARIZONA. 


Barnes,  William  H., Tucson. 

Ellinwood,  Everett  E., Flagstaff. 

Herndon,  John  C, Prescott. 

Morrison,  Robert  E Prescott. 

Sanford,  Elisha  M., Prescott. 

Wright,  Charles  W., Tucson. 


ARKANSAS. 


Boone,  Thos.  W.  M., Fort  Smith. 

CooKRiLL,  Sterling  R., Little  Rock. 

CoHN,  M.  M., Little  Rock. 

Cravens,  William  M., Fort  Smith. 

DuVai^  Ben.  T., Fort  Smith. 

Hill,  Joseph  M.,  . Fort  Smith. 

Horner,  John  J., Helena. 

McDoNOUGH,  James  B., Fort  Smith. 

McLouD,  J.  W., Liitle  Rock. 

Rose,  George  B., Little  Rock. 

Rose,  U.  M., Little  Rock. 

Turner,  Jesse, Van  Buren. 

YoUMANS,  Frank  A., Fort  Smith. 


CALIFORNIA. 


Britt,  E.  W., San  Francisco 

Carter,  Cassius, San  Diego. 

Chickering,  W.  H., San  Francisco. 


MBMBER8.  13& 

CALIFORNIA.-Continued. 

Fuller,  Gteoroe, San  Diego. 

Gibson,  James  A«, Los  Angeles. 

GiBSOK,  William  K., Riverside. 

Hayne,  Robert  Y., San  Francisco. 

HuNSAKEB,  William  J., Los  Angeles. 

Monroe,  Charles, Los  Angeles. 

McAllister,  Hall, San  Francisco. 

McDonald,  J.  Wade, San  Diego. 

Otis,  George  E.,        San  Bernardino. 

Smith,  Sam.  Ferry, San  Diego. 

Titus,  H.  L., San  Diego. 

Trippet,  Oscar  A., San  Diego. 

Withington,  David  L., San  Diego- 

Works,  John  D., Los  Angeles. 

COLORADO. 

Bartels,  G.  C, Denver. 

Blood,  James  H., Denver. 

Brooks,  Franklin  £., ColoradoSprings. 

Bryant,  Wm.  H., Denver. 

Butler,  Hugh Denver. 

Campbell,  Charles  M.  , Denver. 

Ca VENDER,  Charles, Leadville. 

Decker,  Westbrook  S., Denver. 

Dines,  Tyson  S., Denver. 

Gast,  Charles  E- Pueblo. 

Gunter,  Julius  C, Trinidad. 

Hallett,  Moses, Denver. 

Herrington,  Cass  E., Denver. 

Hughes,  Charles  J.,  Jr., Denver. 

LuNT,  Horace  G., Colorado  Springs. 

May,  Henry  F., Denver. 

O'DoNNELL^  Thomas  J., Denver. 

Rogers^  Henry  T.  , Denver. 

Rogers,  Platt, Denver. 

Shafroth,  John  F.,  .    .   ^ Denver. 

Smith,  Edwin  Harvie, Denver. 

Steele,  Robert  W Denver. 

Stevenson,  Archie  M., Denver. 

Thomas,  Charles  S., Denver. 

Vaile,  Joel  F., Denver. 

Wolcott,  Edwari  O., Denver^ 
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CONNECTICUT. 

Arvike,  E.  p., New  Haven. 

Baldwin,  Simeon  £. New  Haven. 

Beabdsley,  Mobris  B., Bridgeport. 

Beers,  George  E New  Haven. 

Brewster,  Lyman  D Danburj. 

Brik)oe,  Charles  H., Hartford. 

Clark,  Jameb  Gardner, New  Haven. 

Con  A  NT,  George  A., Hartford. 

Culver,  M.  Eugene, Middletown. 

Curtis,  Julius  B., Stamford. 

Gager,  Edwin  B Derby. 

Harrison,  Lynde, New  Haven. 

Hyde,  William  W., Hartford. 

Kellogg,  Stephen  W., Waterbury. 

Knapp,  Howard  H., Bridgeport. 

Newton,  Henry  G., New  Haven. 

Phelps,  Charles^ Kookville. 

Baynolds,  Edward  V., New  Haven. 

Bobbins,  Edward  D., Hartford. 

BOGEBS,  Edwabd  H., New  Haven. 

RoGFBS,  Henby  Wads, New  Haven. 

BussELL,  Taloott  H., New  Haven. 

Scott,  Howabd  B., Dnnbury. 

Seables,  Chableb  R, Putnam. 

Seymour,  Gboboe  D New  Haven. 

Shumway,  Milton  A., Danielson. 

Stanton,  Lewis  E., .   .  Hartford. 

ToBBANCE,  David, Derby. 

TowNBEND,  WiLLiA  m  K., New  Haven. 

Tyleb,  Morris  F., New  Haven. 

Waush,  B.  Jay, Greenwich. 

Wabneb,  Donald  T., Salisbury. 

Watbous,  Geobge  D., New  Haven. 

Wayland,  Fbancib New  Haven. 

Webb,  James  H New  Haven. 

White,  Henby  C, New  Haven. 

Willoox,  W.  F., Chester. 

WooDBUFF,  George  M., Litchfield. 

WooLSEY,  Theo.  S., New  Haven. 

Wurts,  John, New  Haven. 

DELAWARE. 

Bradford,  Edward  G., Wilmington. 

Garland,  Spottswood, Wilmington. 
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Gkay,  Gkobge, Wilmington. 

Gbubb,  Ionatiub  C, Wilmington. 

HiGOiNS,  Anthony, Wilmington. 

HHiLBS)  William  8., Wilmington. 

Lobe,  Chables  B. Wilmington. 

Nicholson,  John  R., Doyer. 

NiELDS,  Benjamin, Wilmington. 

NiELDS,  John  P Wilmington. 

Sattlsbuby,  Willabd, Wilmington. 

Ward,  Herbebt  H., Wilmington. 

DISTRICT  OP  COLUMBIA. 

Abebt,  William  Stone, Washington. 

Ashton,  J.  Hubley, Washington. 

Baldwin,  William  D., Washington. 

Bebby,  Walteb  V.  R., Washington. 

Blaib,  Johns., Washington. 

Bond,  S.  R., Washington. 

Bbeweb,  David  J., Washington. 

Brown,  Chapin, Washington. 

Bbown,  Henby  B., Washington. 

Bbowne,  Aldis  B., Washington. 

-   Bbowne,  Abthtjb  S., Washington. 

Cablisle,  Caldebon, Washington. 

Chubch,  Melville, Washington. 

Davis,  Henby  R, Washington. 

Dennis,  William  H., Washington. 

Edmonston,  William  £., Washington. 

Fisheb,  Robebt  J, Washington. 

FiSHEB,  Samuel  T., Washington. 

Fosteb,  Chablbs  E., Washington. 

Hagneb,  Alexandeb  B., Washington. 

Hamilton,  Geoboe  Eabnest, Washington. 

Hayden,  Jambs  H., Washington. 

HiNE,  Lemon  G., Washington. 

HoWABD,  Geobqe  H., Washington. 

Kennedy,  Cbammond, Washington. 

Kino,  Geoboe  A., Washington. 

Lambert,  Tai^lmadqe  A., Washington. 

Lambebt,  Wilton  J., Washington. 

Lancasteb,  Chables  C, Washington. 

Labneb,  John  B., Washington. 

Leckie,  a.  E.  L., Wat^hington. 
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DISTRICT  OF  COLUMBIA,— CcmtiDiied. 

Lee,  Blaib, Washington. 

Maddox,  Samuel, Washington. 

Maubo,  Philip Washington. 

MSLOT,  William  A., Washington. 

MiCHBNEB,  L.  T., Washington. 

Miller,  William  J., Washington. 

Morris,  M.  F., Washington. 

Morse,  A.  Porter, Washington. 

MoCammon,  Joseph  K., Washington. 

McGill,  J.  NoTA, Washington. 

McKenney,  FredbrioD., Washington. 

Needham,  Charles  W., Washington. 

Page,  Thomas  Nedmn, Washington. 

Payne,  James  G., Washington. 

Perry,  B.  Ross,  Jr., Washington. 

Ralston,  Jackson  H., Washington. 

Selden,  John, Washington. 

Seymour,  Henry  A., Washington. 

Shepard,  Seth, Washington. 

Smith,  Luther  R., Washington. 

Snow,  Alpheus  H., Washington. 

Williams,  W.  Mosby, Washington. 

Williamson,  W.  Pbbbton, Washington. 

Wilson,  Nathaniel Washington. 

FLORIDA. 

Avery,  John  C, Pensacola. 

Baker,  William  H., Jacksonville. 

Blount,  William  A., Pensacola. 

Fletcher,  D.  U., Jacksonville. 

LiDDON,  Benj.  S., Pensacola. 

Massey,  Louis  C, Orlando. 

RiNEHABT,  CD., Jacksonville. 

Williams,  R.  W., Tallahassee. 

GEORGIA. 

Abbott,  B.  F., Atlanta. 

.4 DAMS,  Samuel  B., Savannah. 

Akin,  John  W., Cartersville. 

Babbow,  Pope, Savannah. 

Babtlett,  Chables  L., Macon. 

Bbandon,  Mobbis, Atlanta. 

Cann,  J.  Febbis, Savannah. 
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Charlton,  Walter  G., Savannah. 

CoLviLLB,  Fulton, Atlanta. 

Crovatt,  a.  J., Brunswick. 

CuMMiNO,  JoesFH  B., Augusta. 

Cunningham,  Henry  C, Savannah. 

CuNNiNOHAH,  T.  M.,  Jr., Savannah. 

DeLacy,  John  F., Eastman. 

DuBiGNON,  Fleming  G., Savannah. 

Ellib,  W.  D., Atlanta. 

Erwin,  B.  G., Savannah. 

Fallioant,  Robert, Savannah. 

Garrard,  Louis  F., Columbus. 

Gobtchius,  Henry  R., Columbns, 

Hill,  Walter  B., Athens. 

Kay,  William  E., Brunswick. 

Lamar,  Joseph  B  , Augusta. 

Lawton,  Alexander  B Savannah. 

Leaken,  William  B., Savannah. 

Mackall,  William  W., Savannah. 

Meldrim,  p.  W., Savannah. 

Merrill,  Joseph  Hanbell, Thomasville. 

Miller,  Frank  H  , Augusta. 

Miller,  Frank  H.,  Jr., Augusta. 

Miller,  William  K., Augusta. 

McAlfin,  Henby, Savannah. 

MgWhorter,  Hamilton, Lexington. 

Newman,  Emile, Savannah. 

Owens,  George  W., Savannah. 

Pea  body,  Francis  D., Columbus. 

Seabrook,  Paul  £., Pineora. 

Smith,  Burton, Atlanta. 

Tompkins,  Henry  B., Atlanta. 

WiMBiSH,  W.  A., Columbus. 


IDAHO 


Mayhew,  Alexander  £., Wallace. 

BoBB,  Bamford  a Boise. 

Woods,  Wiluam  W., Wallace. 


ILLINOIS. 


Andrews,  James  D., Chicago. 

Ayer,  B.  F., Chicago. 

Bancroft,  Edgar  A., Chicago. 
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I  LLINOia— Continued. 

Banning,  Epubaim, Chicago. 

Babrett,  Elmer  £., Chicago. 

Barton,  Qeoboe  P., Chicago. 

Beach,  Mybon  H., Chicago. 

BsAL£»  William  G., Chicago. 

Blair,  Frank  Preston, Chicago. 

Bonnet,  C.  C, Chicago. 

Br  ADWELL,  James  B., .Chicago. 

Brown.  Taylor  E., Chicago. 

Burnham,  Telford, Chicago. 

BuRRY,  William, Chicago. 

'  Cats,  Albion, Chicago. 

Chancellor,  Justus, Chicago. 

Crawford,  Andrew, Chicago. 

Daniels,  Francis  B., Chicago. 

Davis.  Herbert  J., Chicago. 

Deneen,  Charles  S., Chicago. 

Dent,  Thomas, Chicago. 

DicBiiNSON,  J.  M., Chicago. 

Dyrenforth,  Philip  CL, Chicago. 

Dyrenforth,  William  H., Chicago. 

Eastman,  Sidney  C, Chicago. 

EsTABBooK,  Henby  D., Chicago. 

Fbntbess,  James, Chicago. 

Field,  Heman  H., Chicago. 

Floweb,  James  M., Chicago. 

Fubness,  William  Eliot, Chicago. 

Gartside,  John  M., Chicago. 

Gibbons,  John, Chicago. 

Goodrich,  Adams  A., Chicago. 

Gregory,  Stephen  S  , Chicago. 

Grossgup,  Peter  S., Chicago. 

Hall,  Thomas  L C  hicago. 

Hamline,  John  H., Chicago. 

Harding,  Charles  F.,     Chicago. 

Harriman,  Edward  Avery, Chicago. 

Hbbard,  Frederic  S., Chicago. 

Herrick,  John  J., Chicago. 

Hill,  Lysander, Chicago. 

Holdom,  Jesse, Chicago. 

HuBD,  Harvey  B., Chicago. 

IsHAM,  Edward  S. Chicago. 

Jbwett,  John  N., Chicago. 

JuNKiN,  Francms  T.  a., Chicago. 
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ILLINOIS.-Continued. 


KsHNA,  Edward  D., Chicago. 

Krauthoff,  L.  C., Chicago. 

KRarziNOEK,  Qeoros  W., Chicago. 

Lacknsr,  Francis Chicago. 

LxB,  Blewett, Chicago. 

Leyinson,  S.  O., Chicago. 

LoxscH,  Frank  J., Chicago. 

LowDENi  Frank  O., Chicago. 

Mack,  Julian  W., .Chicago. 

Manning,  William  J., Chicago. 

Martin,  Horace  H., Chicago. 

Marttn,  Chaungkt  W Chicago. 

Mather,  Robert Chicago. 

Merrick,  George  Peck, Chicago. 

Miller,  John  S., Chicago. 

MoRAN,  Thomas  A  , Chicago. 

M06E?,  Adolph, Chicago. 

Musgrave,  Harrifon, Chicago. 

McCoRDic,  Alfred  E Chicago. 

McElroy,  John  H., Chicago. 

Offield,  Charles  K  , Chicago. 

Ons,  Ephraim  A., Chicago. 

Paddock,  George  L., Chicago. 

Page,  George  T., Peoria. 

Parkinson,  Robert  H Chicago. 

Peck,  George  R., ,   .  Chicago. 

Pence,  Abr  AM  M., Chicago. 

PiNOREY,  D.  H., Bloomington. 

Prussing,  Eugene  E., Chicago. 

Raymond,  James  H., Chicago. 

Reed,  Frank  F., Chicago. 

Richbero,  John  C, Chicago. 

RiNAKER,  John  I., Carlinville. 

RiTSHER,  Edward  C, Chicago. 

RoBBiNSy  Henry  S., Chicago. 

Rogers,  Elmer  E., Chicago. 

Rogers,  George  Mills, Chicago. 

Rosenthal,  Julius Chicago. 

Rubens,  Harry, Chicago. 

RUNNELLS,  John  S., Chicago. 

Sanders,  George  A., Springfield. 

ScoTT,  Frank  H., Chicago. 

Sheriff,  Andrew  R., Chicago. 

Shfjiman,  E.  B., Chicago. 
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I  LLINOia— ContinuecL 

Smith,  Edwin  Bubbitt, Chicago. 

Starr,  Mebritt, Chicago. 

SnixMAN,  Herman  W., Chicago. 

Tbnnby,  Horace  Kent, Chicago. 

Thoman,  Leroy  D., Chicago. 

Thornton,  Charles  S., Chicago. 

Towle,  Henry  S.,     Chicago. 

Ullman,  Frederic, Chicago. 

Wall,  George  W., Du  Qaoin. 

Warvelle,  George  W., Chicago. 

Washburne,  William  D., Chicago. 

Weqo,  David  S., Chicago. 

West,  RoyO., .    .  <  hicago. 

Wheeler,  Arthur  Dana, Chicago. 

Wiomore,  John  H., Chicago. 

WiLLABD,  George, Chicago. 

WiLLABD,  Norman  P.,     Chicago. 

Williams,  E.  P., Galesburg. 

Zeisler,  Siqmund, Chicago. 

INDIAN  TERRITORY. 

Burgkhalter,  James  B., Vinita 

Yancey,  David  W., Muskogee. 

INDIANA. 


• 


Beauchamp,  Robert  B., Tipton. 

Bradford,  Chester, Indianapolis. 

Brady,  Arthur  W., Muncie. 

Breen,  William  P., Fort  Wayne. 

Brownlee,  Hiram, Marion. 

BusHNELL,  William  S., Monticello. 

Butler,  Noble  C,       Indianapolis. 

Carson,  John  F., Indianapolis.. 

Chambers, Smiley  N., Indianapolis. 

Clarke,  George  E  , ^onth  Bend. 

Danielb,  Edward, Indianapolis. 

Davis,  Sydney  B., Terre  Haute. 

DeMotte,  Mark  L.,     Valparaiso. 

Dye,  John  T  , Indianapolis. 

Elliott,  William  F., Indianapolis. 

Evans,  Rowland,  .  , Indianapolis. 

F'airbanks,  Chab.  W., Indianapolis. 
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Fbslbb,  James  William, Indianapolis. 

Fraser,  Daniel, Fowler. 

Frby,  Philip  W., Evansville. 

OouLD,  John  H., Pelphi. 

Hammond,  Ed  wiK  P., la  Fayette. 

Harrison,  Benjamin, Indianapolis. 

1  Lawkinb,  Boscoe  O., Indianapolis. 

Herod,  William  Pirtle, Indianapolis. 

I  >fGLER,  Francis  M., Indianapolis. 

Jameson,  Ovid  B., Indianapolis. 

Joss,  Frederick  A., Indianapolis. 

Kern,  John  W., Indianapolis. 

ICsrcHAM,  William  A., Indianapolis. 

f.ESH,  U.  8., Ilunting^n. 

Lock  WOOD,  Virgil  H., Indianapolis. 

Martindalb,  Charles Indianapolis. 

Miller,  Charles  W., Goehen. 

Montgomery,  Osoar  H., Seymour. 

MooRES,  Charles  W.,  ' Indianapolis. 

MooRES,  Merrill, Indianapolis. 

Morris,  John  Jr., Fort  Wayne. 

Morris,  Nathan, Indianapolis. 

Mters,  Quinct  a., Logansport. 

Nbwbeboer,  Louis, Indianapolis. 

Noel,  James  W., Indianapolis. 

Oglbsbee,  Bolla  B.,     Plymouth. 

Palmer,  Truman  F., Monticello. 

Penfibld,  W.  L.  (State  Dep't,  Washington,  D.C.),  Auburn. 

Pickens,  Samuel  O.,      Indianapolis. 

Pickens,  William  A., Indianapolis. 

Rbinhard,  George  L., Bloomington. 

Rogers,  Wiluam  P., Bloomington. 

Rose,  James  E., Auburn. 

Satler,  Samuel  M., Huntington. 

Sellers,  Emort  B., Monticello. 

S.VITH,  Alonzo  Greene, Indianapolis. 

Smith,  Charles  W Indianapolis. 

Spencer,  Charles  C, Mmtioello. 

Stp:vbnson,  Elmer  E., Indianapolis. 

Stuart,  William  V., La  Fayette. 

Sman,  Ei3BRT  M Rockport. 

Taylor,  R.  S., Fort  Wayne. 

Taylor,  William  L., Indianapolis. 

Whitcomb,  Larz  a.,  Indianapolis. 
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WiLLTAMS,  John  G., Indianapolis^ 

Wilson,  Johk  R  , Indianapolis. 

Woods,  William  A., Indianapolis. 

Woollen,  Evans, Indianapolis. 


IOWA. 


BuRK,  W.  D., Mascatine. 

Canada Y,  Waltsb, Boone. 

Gliggett,  John, Mason  City. 

Cbaig,  John  E., Keokuk. 

Crosby,  James  O., Garnavillo. 

Cummins,  A.  B., Des  Moines. 

Davis,  James  C, .  Keokuk. 

Debry,  John, Dubuque. 

Dillb,  John  I., Des  Moines. 

Dudley,  C.  A., Des  Moines. 

Duncombe,  John  F., Fort  Dodge. 

Guernsey,  Nathaniel  T Des  Moines. 

Henderson,  J.  H., Indianola. 

KiNNE,  L.  G., Des  Moines. 

Knight,  W.  J., Dubuque. 

MoPFiT,  John  T., Tipton. 

McCarthy,  J.  J Dubuque. 

McClain,  Emlin, Iowa  City. 

McConlogue,  James  H., Mason  Citj. 

Parsons,  James  M., Rock  Rapids. 

QuARTON,  William  B., Algona. 

Richards,  Harry  S., Iowa  Citj. 

Seevers,  George  W., Oskaloosa. 

Sherwin,  John  C, Mason  City. 

Shiras,  Oliver  P., Dubuque. 

Stillman,  Walter  S.,     .   .   .   .^ Council  Blufis. 

SwETTiNo,  Ernest  v., Algona. 

Wade,  M.  J., Iowa  City. 


KANSAS. 


Milliken,  John  D., McPheison. 

Smith,  Charles  B., Topeka. 

Waggener,  Balie  p., Atchison. 

Wall,  Thomas  B., Wichita. 


KENTUCKY. 


Allen,  John  R., Lexington. 

Barr,  John  "W., Ix)ui8ville. 
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KENTUCKY.-<;ontinued. 


Bark,  John  W.,  Jr., Louisville. 

Baskin,  JohnB Louisville. 

Bruce,  Helm, Louisville. 

Bullitt,  Thomas  W., Louisville. 

Bullitt,  William  Marshall^ Louisville. 

Dembitz,  Lewis  N., Louisville. 

Gilbert,  Georoe  G., Shelbyville. 

Grubbs,  Charles,  8.,    .... Louisville. 

Harris,  W.  O., Louisville. 

Helm,  James  P., Louisville. 

EoHN,  Aaron, Louisville. 

Lindsay,  William, Frankfort. 

Macpherson,  Ernest, Louisville. 

MA.R8HALL,  BURWELL  E., Louisvllle. 

Morton,  J.  R., Lexington. 

McDermott,  Edward  J., Louisville. 

Pirtle,  James  8m Louisville. 

SooTT,  C.  Suydam, Lexinjston. 

Sherley,  Swaoar, Louisville. 

8tone,  Henry  L., Louisville. 

Thum,  William  Warwick, Louisville. 

ToNET,  Sterling  B., Louisville. 

Trabue,  E.  F., lx)nisville. 

Watts,  William  W., Loubville. 

Webb,  George  C, Lexington. 


LOUISIANA. 


Alexander,  Taliaferro, Shreveport. 

Benedict,  W.  S., New  Orleans. 

Brice,  Albert  G.,      New  Orleans. 

Dart,  Henry  P., New  Orleans. 

Dbn^re,  George, New  Orleans. 

Den^re,  Walter  D., New  Orleans. 

Farrar,  Edgar  H., New  Orleans. 

Florance,  Ernest  T., New  Orleans. 

FoRMAN,  Benjamin  Bice, New  Orleans. 

Hall,  Harry  H., New  Orleans. 

Hart,  W.  O., New  Orleans. 

Howe,  William  Wirt, .  New  Orleans. 

Hunt,  Car  leton, New  Orleans. 

Kbrnan,  Thomas  J., Baton  Rouge. 

Kruttsohnitt,  Ernebt  B., New  Orleans. 

LeoAndre,  James, New  Orleans. 
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LOUISI A  N  A.— Continued 


Mabb,  Robebt  H.,  Jb., New  Orleans. 

Mebbick,  Edwik  T., New  Orleans. 

McGloskeYi  Bebnabd, New  Orleans. 

Bo9T»  EuiLE, New  Orleans. 


MAINE. 


Appleton,  Fbedbbick  H., Bangor. 

'Belcher,  S.  Clifford, Farmington. 

Bird,  Gboroe  £ Portland. 

Cook,  Chableb  Sumneb, Portland. 

Emeby,  LUCI1.LIU8  A.,  .    .    ■ Ellsworth. 

Hale,  Clabencb, Portland. 

Hamlin,  Chables, Bangor. 

Hamlin,  Hannibal  E., Ellsworth. 

HiGOiNS^  Fbank  M., Limerick. 

LiBBT,  Chables  F., Portland. 

Littlefield,  Chakles  £., Rockland. 

Locke,  Jobeph  A., Portland. 

Madioak,  John  B Houlton. 

Pbtebs,  John  A., Bangor. 

P0WEB8,  Fbedebick  a., Houlton. 

Skelton,  William  B.,     Lewiston. 

Snow,  David  W., Portland. 

Stbout,  Sewall  C, Portland. 

Stmonds,  Joseph  W., Portland. 

Wilson,  F.  A., Bangor. 

WiswELL,  Andbew  p.,     Ellsworth. 

Woodaed,  Chables  F., Bangor. 

Woodman,  Edwabd, Portland. 


MARYLAND. 


Adrins,  William  H., Easton. 

Alexander,  Julian  J., Baltimore. 

Barroll,  Hope  H., Chestertown. 

Bernard,  Richard, Baltimore. 

Bonaparte,  Charles  J.,  .   . Baltimore. 

Brantly,  William  T., Baltimore. 

Briscoe,  John  P., Prince  Frederick. 

Brown,  Stewart, Baltimore. 

Buckler,  William  H., Baltimore. 

Carey,  Francis  K., Baltimore. 

Cowen,  John  K., Baltimore. 

Crosp,  K.  J.  D., .'  Baltimore. 
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M  ABY  LAN  D.— Cootinued. 

Dawkins,  Walter  I., Baltimore. 

Dawson,  Wiuxam  H., Baltimore. 

DiNMEEN,  John  H., Baltimore. 

Fisher,  WiLUAM  A., Baltimore. 

Gaither,  George  R,  Jr., Baltimore. 

Gans,  Edgar  H., Baltimore. 

Gregg,  Maurice, Baltimore. 

Harlan,  Henry  D., Baltimore. 

Harlby,  Charles  F., Baltimore. 

Hawkins,  Gilrbrt  S., Bel  Air. 

Hayes,  Thomas  G., Baltimore. 

Hendbbson,  Robert  R., Camberland. 

Hinklby,  John, Baltimore. 

Hisky,  Thomas  Folby, Baltimore. 

HouLTON,  Samuel  C, Baltimore. 

Huqhb!^  Thomas Baltimore. 

Knott,  A.  Leo, Baltimore. 

Leakin,  J.  Wilson, Baltimore. 

Lowndes,  Lloyd, Cumberland. 

Mackall,  Thomas  B., Baltimore. 

Marbury,  William  L Baltimore. 

Mason,  R.,  John  T., Baltimore. 

Miles,  Joshua  \V., Princess  Anne. 

Mitchell,  John  H., La  Plata. 

Morris,  Thomas  J., Baltimore. 

MuLLiN,  Michael  A , Baltimore. 

McCoMAs,  Louis  £., Hagerstown. 

Page,  Henry, Princess  Anne. 

Perkins,  William  H., Baltimore. 

Phelps,  Charles  £., Baltimore. 

PoE,  John  Prentiss,     Baltimore. 

Rhodes,  Frank  V., Baltimore. 

Richmond,  Benjamin,  A., Cumberlanil. 

Robinson,  Ralph, Baltimore. 

Robinson,  Thomas  H., Bel  Air. 

Rogers,  Robert  Lyon, Baltimore. 

Sams,  Conway  W., Baltimore. 

Schmugker,  Samuel  D., Baltimi  re. 

Sharp,  George  M., Baltimore 

Sloan,  David  W., Cumberland. 

Smith,  Bevbrly  W., Baltimore. 

Steuart,  Arthur, Baltimore. 

Stockbridoe,  Henry,  .    .    • Baltimore. 

Thomas,  William  S., Baltimore. 
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MARYLAND.— Continued. 

Urn  BR,  Milton  G., Frederick. 

Venable,  Richard  M., Ballimore. 

Wamh,  William  E., Cumberland. 

Walter,  M.  R., Baltimore. 

Warfebld,  Edwin, Baltimore. 

Waters,  J.  8.  T., Baltimore. 

Whitelogk,  George, lialtimore. 

Williams,  Stevenson  A., Bel  Air. 

Willis,  George  R., Baltimore. 

Wilmer  L.  Allison, La  Plata. 

Wilmbr,  Skipwith, Baltimore. 

Wirt,  John  S., Elkton. 

MASSACHUSETTS. 

Adams,  Walter, So.  Framingham. 

Allen,  Frank  D., Boston. 

Ames,  James  Barr, Cambridge. 

Anderson,  George  W., Boston. 

Appleton,  John  H.,     Boston. 

Bacon,  George  A Springfield. 

Barnes,  Charles  B.,  Jr., Uoeton. 

Beale,  Joseph  Henry, Cambridge. 

Bell,  C.  U.,     Lawrence. 

Bennett,  S.  C, Boston. 

Bigelow,  Melville  M., Boston. 

Brandeis,  Louis  D., Boston. 

Brannan,  J.  Doddridge, Cambridge. 

Brooks,  Francis  A., Roston. 

Bullock,  A.  G., Worcester. 

BuMPUB,  Everett  C, Boston. 

Carver,  Eugene  P., Boston. 

Champlin,  Edgar  R Boston. 

Chandler,  Alfred  D., Postou. 

Clapp,  Robert  P., Islington. 

Clark,  L  R., Boston. 

Clifford,  Charles  W., New  Bedford. 

CooLiDGE,  William  H., Boston. 

CoPELAND,  Alfred  M., Springfield. 

Corcoran,  John  W., Boston. 

Cotter,  Jambs  E., Boston. 

Crapo,  William  W., New  Bedford. 

Crocker,  George  G., Boston. 

Cunningham,  Frederic, Boston. 
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MASSACHUSETTS.— Continued. 

Dabney,  L.  S.,        Boston. 

Dana,  William  S., Turner's  Falls. 

Davis,  John, Lowell. 

Davis,  Simon, Boston. 

Dewey,  Henry  S., Boston. 

Dickinson,  M.  F.,  Jr., Boston. 

Dillaway,  W.  E.  L., Boston. 

Dodge,  Frederic, Boston. 

Emery,  Woodward, Cambridge. 

Ernst,  Georqe  A.  O.,   .' Boston. 

Ebtabrook,  George  W Boston. 

Pall,  George  Howard, Maiden. 

Fish,  Frederick  P., Boston. 

Foster,  Alfred  D., Boston. 

FobTER,  Reginald, Boston. 

Fox,  Jabez, Boston. 

French,  William  B., Boston. 

Fuller,  Horace  W., Boston. 

Gallagher,  Charles  T., Boston. 

Gargan,  Thomas  J., Boston. 

GiDDiNGS,  Charles, GreatBarrington. 

Goodwin,  Frank, Boston. 

Gray,  John  C, Boston. 

Greene,  Frederick  L., Greenfield- 

Hall,  Bordman, Boston. 

Haskell,  Frederick  F., Boston. 

Hemenway,  Alfred, Boston. 

Howe,  Elmer  P., '.    .  Boston. 

Hunt,  Freeman, Boston. 

HuRLBUTT,  Henry  F., Lynn. 

Jenningh,  Andrew  J., Fall  River. 

Johnson,  Benjamin  N., Boston. 

Jones,  Leonard  A., Boston. 

Keith,  Ira  B., Lynn. 

Ebllen,  William  V., Boston. 

Kennedy,  John  C, Boston. 

Ladd,  Babson  S., Boston. 

Ladd,  Nath.  W., Boston. 

Lamb,  Samuel  O., Greenfield. 

Morse,  Godfrey, Boston. 

Morse,  Robert  M., Boslon. 

Munroe,  William  A., Boston. 

Myers,  James  J., Boston. 

McEvoY,  John  W., Lowell. 

11 
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MASSACHUSETTS.— ConUnued. 

Olney,  Richard, Boston. 

Parker,  Edmund  M., Boston. 

Payson,  Edward  P., Boston. 

Pierce,  Edward  P., Fitchburg. 

Proctor,  Thomas  W., Boston. 

Putnam,  Henry  W., Boston. 

Putnam,  William  L., Bost  n. 

Banney,  Fletcher Boston. 

Reed,  Milton, Fall  River. 

Richardson,  George  F.,  .   .   ; Lowell. 

Richardson,  W.  K., Boston. 

Roberts,  Gboroe  L  , Boston.  , 

Ru8SELT«,  Charles  Theodore, Cambridge. 

Sawyer,  Alfred  P Lowell. 

ScAiFE,  LauristonL., Boston. 

SCHOFIELD,   WiLLf am, BoSton. 

Schouler.  James, Boston. 

Shepard,  Harvey  N., Boston. 

Smith,  Henry  Hyde, Boston. 

Smith,  Jeremiah, Cambridge. 

Spring,  Arthur  L., Boston. 

Stimson,  Frederic  J., Boston. 

Storey,  Moorfield, Boston. 

Storrow,  James  J.,  Jr., Boston. 

Stratton,  Charles  E., Boston. 

Swan,  Charles  H., Boston. 

Swan,  William  W., ■.   .  Boston. 

SwASEY,  George  R., Boston. 

Thayer,  James  Bradley, Cambridge. 

Tucker,  George  F., Boston. 

Tyler,  Charles  H., Boston. 

Wambaugh,  Eugene, Cambridge. 

Warner,  George  Coffing, GreatBarrington. 

Warner,  Joseph  B., Boston. 

Warren,  Samuel  D., Boston. 

Wellman,  Arthur  H., Boston. 

Weston,  Melville  M, Boston. 

Weston  Smith,  R.  D., Boston. 

Whipple,  Sherman  L., Boston. 

White,  Luther, Chicopee. 

Williams,  David  W., Boston. 

WiLLisTON,  Samuel, Belmont. 

Wyman,  Henry  A., Boston. 
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MICHIGAN. 

Aldrich,  Fred.  H., Detroit. 

Baker,  Herbert  L.,     Detroit. 

Baldwin,  Auouotus  C, Pontiac. 

Baix^  Dak.  H Marqaette. 

Barrt,  £dmukd  D., Grand  Rapids. 

Bates,  Georoe  W., Detroit. 

Beaumont,  John  W., Detroit. 

BiSBEUi,  John.  H., Detroit. 

BouDSMAN,  Dallas, Kalamazoo. 

Oamfbell,  Charles  H., Detroit. 

Campbell,  Henry  M., Detroit. 

Chadbourne,  Thomas  L., Houghton. 

Champlin,  John  W., Grand  Rapids. 

CowLES,  Israel  T., Detroit. 

Crane,  Albert, Grand  Rapids. 

Denison,  Arthur  C, Grand  Rapids. 

Dickinson,  Don  M., Detroit. 

Douglas,  Samuel  T., Detroit. 

Drigos,  Frederick  £., Detroit. 

DuFFiELD,  Henry  M., Detroit. 

DuBAND,  Lorenzo  T., Saginaw,  E.  S. 

FitzGerald,  John  C, Grand  Rapids. 

Hall,  Edmund, Detroit. 

Hanchett,  Benton, Saginaw,  W.  S. 

Harmon,  Henry  A., Detroit 

Harsha,  Walter  S., Detroit. 

Hatch,  Reuben, Grand  Rapids. 

Hayden,  George, Ishpeming. 

Hoyt,  Hiram  J. , Muskegon. 

Hutchins,  Harry  B., Ann  Arbor. 

Hyde,  Wesley  W., Grand  Rapids. 

Jacokeb,  James  A., Pontiac. 

January,  William  L., Detroit. 

Kebney,  Willard  F., Grand  Rapids. 

Kelly,  Ronald, Detroit. 

Kent,  Charles  A., Detroit 

EiNGSLEY,  Willard, Grand  Rapids. 

Kinne,  Edward  D., Ann  Arbor. 

Knappen,  Loyal  E., Grand  Rapids. 

LiGHTNBR,  Clarence  A., Detroit 

LiLLiBRiDGE,  WiLLABD  M., Detroit. 

Mechem,  Floyd  R., Ann  Arbor. 

Meddaugh,  Elijah  W., Detroit. 

Montgomery,  Robert  M., Lansing. 
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MICHIGAN.— Continued. 

MooBE,  Joseph  B., Lansing. 

Moore,  William  A., Detroit. 

McGarrt,  Thomas  F., Grand  Rapids. 

McGregor,  Malcolm, Detroit. 

McMillan,  Jambs  H., Detroit: 

NoRRis,  Mark, Grand  Rapids. 

O'Brien,  Thomas  J., Grand  Rapids. 

OsTRANDER,  RussELL  C, Lansing 

Parkhurst,  John  G^ Coldwater. 

Patterson,  John  C, Marshall. 

Patterson,  John  H., Pontiac. 

Patton,  John, Grand  Rapids. 

Pendleton,  Edward  W., Detroit. 

Pond,  Ashley, Detroit. 

Radford,  Georoe  W., Detroit. 

RoBSON,  Frank  £., Detroit. 

Russell,  Alfred, Detroit. 

Russell,  Henry, Detroit. 

Smith,  William  Alden, Grand  Rapids. 

Stevens,  Frederick  W., Grand  Rapids. 

Stone,  J.  W., Marquette. 

Swift,  Charles  M., Detroit 

Tagoart,  Edward, Grand  Rapids. 

Wanty,  George  P., Grand  Rapids. 

Weadock,  Thomas  A.  E., Detroit. 

Weaver,  Clement  E., Adrian. 

Webber,  William  L., Saginaw,  E.  S. 

Wetherbee,  William  H., Detroit. 

White,  Peter, Marquette. 

Whittemore,  James, Detroit 

Wilson,  Charles  M., Grand  Rapids. 

Wolf,  Gustave  A., Grand  Rapids. 

MINNESOTA. 

Brown,  Frederick  Y Minneapolis. 

Cohen,  Emanuel, Minneapolis. 

Fj^ndrau,  Charles  E., St  Paul. 

Hahn,  William  J., Minneapolis. 

Kitchel,  Stanley  R., Minneapolis. 

Paul,  A.  C,     Minneapolis. 

Sanborn,  John  B., St  Paul. 

Stevens,  Hiram  F., St  Paul. 

Tiohe,  Ambrose, St  Paul. 

Whei.an,  Ralph, Minneapolis. 

Young,  George  B., St.  Paul. 
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MISSISSIPPI. 


BowEBS,  E.  J., Bay  St.  Louis. 

Howry,  Charles  B.  (Washington,  D.  C.)>   •   .   .  Oxford. 

Montgomery,  M.  A., Oxford. 

SoMERvnxB,  Thomas  H., UDlversity. 

Thompson,  R.  H Jackson. 


MISSOURI. 


Ai4L£N,  Ghakleb  Claflin, St.  Louis. 

Ashley,  Henry  D., Kansas  City. 

Bakewell,  Paul^ St  Louis. 

Ball,  R.  E., Kansas  City. 

Barclay,  Shepard, St.  Louis. 

Bates,  Charles  W., St.  Louis. 

Blair,  Albert, St.  Louis. 

Blair,  Jambs  L., St.  Louis. 

Bond,  Henry  W., St.  Louis. 

Boyle,  Wilbur  F., St  Louis. 

Bryan,  P.  Taylor, St.  Louis. 

Charles,  Benjamin  H., St  Louis. 

Christie,  Harvey  L., St.  Louis. 

Cochran,  Alexander  G., St  Louis. 

Curtis,  William  S., St  Louis. 

Dean,  O.  H., Kansas  City. 

DoBSON,  Charles  L., Kansas  City. 

Donaldson,  William  R., St  Louis. 

Douglas,  Wai^ter  B., St  Louis. 

Eliot,  Edward  C, St.  Louis. 

FiNKELNBURO,  G.  A., St  Louis. 

FissB,  William  E. St  Loub. 

Fowler,  A.  C, St  Louis. 

Gantt,  James  B., Jefierson  City. 

Gibson,  James, Kansas  City. 

Haoerman,  Frank,  .   .   .- Kansas  City. 

Hagbrman,  Jambs, St  Louis. 

Harkless,  James  H., Kansas  City. 

Hitchcock,  Henry, St.  Louis. 

Holmes,  Daniel  B., Kansas  City. 

JuDsoN,  Frederick  N., St  Louis. 

Karnes,  J.  V.  C, Kansas  City. 

Kehr,  Edward  C, St  Louis. 

King,  S.  H., St  Louis. 

Klein,  Jacob, St  Louis. 

Ladd,  Sanford  B., Kansas  City. 
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MISSOURI.—Continued. 

Lath Rop,  Gardiner, Kansas  City. 

Lawson,  John  D., Colambia. 

'  Lehman,  Fred.  W., St.  Louis. 

LlONBERGBR,  ISAAC  H., St.  Louis. 

Madill,  Geoboe  a., St.  Louis. 

McKeighan,  John  E., St.  Louis. 

McLbod,  W.  D., .*    •   •  Kansas  City. 

Nagel,  Charles, St  Louis. 

New,  Alexander, Kansas  City. 

Noble,  John  W., St.  Louis. 

Ottofy,  L.  Frank, St  Louis. 

Perby,  William  C, Kansas  City. 

Pbatt,  Wallace, Kansas  City. 

Sebbee,  Fbank  p., Kansas  City. 

ShEBWOOD,  ADIELt St.  Ix)ub. 

Spenceb,  Selden  p., St.  Louis. 

Taussig,  James,      St.  Louis. 

Thayer,  Amos  M., St  Ix>uis. 

Thompson,  William  B., St  Ix)uis. 

Tighenob,  Chables  O., Kansas  City. 

Titus,  Fbank, Kansas  City. 

Tbimble,  J.  McD., Kansas  City. 

Wabd,  Hugh  C, Kansas  City. 

WiLFiiEY,  Lebbeus  M., St  Louis. 

WiTHBOW,  James  £., .  St.  Louis. 

Wood,  John  M., St  I^uis. 

MONTANA. 

Cobbett,  Fbank  £., Butte. 

Cotter,  John  W., Butte. 

DizoN,  William  W., Butte. 

Sanders,  James  U., Helena. 

Sandebs,  WiLBUB  F., Helena. 

SoALLON,  William, Butte. 

NEBRASKA. 

Ames,  John  H., Lincoln. 

Bartlett,  Edmund  M., Omaha. 

Baxtkr,  Irving  F., Omaha. 

Bbeckenbidoe,  Ralph  W., Omaha. 

Bbooan,  Francis  A., Omaha. 

Cabboll,  William  J., Omaha. 

CowiN,  J.  C Omaha. 
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NEBRASK  A .  —Continued. 


Deweese,  J.  W., Lincoln. 

Greene,  Chablbs  J., Omaha. 

Hall,  Matthew  A., Omaha. 

Hartioan,  Michel  A., Haslinga. 

KiKKAiD,  M.  P.,     O'Neill. 

Mahoney,  Timothy  J., Omaha- 

Manderson,  Gharleb  F., Omaha. 

Martin,  Francis, Falls  City. 

Montgomery,  Carroll  8., Omaha. 

Munoeb,  W.  H., Fremont. 

McHugh,  William  D., Omaha. 

McIntosh,  James  H., Omaha. 

Sheean,  James  B., Omaha. 

Slabaugh,  W.  W., Omaha. 

Smith,  Howard  B., Omaha. 

Thurston,  John  M., Omaha. 

Wakeley,  Eleazer, Omaha. 

Webster,  John  L., Omaha. 

Whitf,  Benjamin  T., Omaha. 

Wilson,  Henry  H., Lincoln 

Woolworth,  Jameb  M., Omaha. 

NEW  HAMPSHIRK 

ALBiN,  John  H., Concord. 

Batchellor,  Albert  S., Littleton. 

Branch,  Oliver  E., Manchester. 

Burleigh,  Alyin, Plymouth. 

Burnham,  Henry  K, Manchester. 

Burns,  Charles  H., Wilton. 

Chase,  Ira  A., Bristol. 

Colby,  James  F., Hanover. 

Cross,  David, Manchester. 

Eastman,  Samuel  C, Concord. 

Fellows,  Joseph  W., Manchester. 

Frink,  J.  S.  H., Portsmouth. 

Qreely,  Arthur  P.  (Washington,  D.  C),  .    .    .  Concord. 

Knight,  Charles  H., Ezettr. 

Streeteb,  Frank  S., Concord. 

NEW  JERSEY. 

Allin,  Robert,  Jr., Red  Bank. 

Applegate,  John  S., Red  Bank. 

Bergen,  James  J., Somerville. 
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NEW  JEK8EY.— Continued. 

BoRCHEBLiNO,  Gharles, Newark. 

Clevengeb,  William  M., Atlantic  City. 

CoLiE,  Edward  M., Newark. 

Dickinson,  S.  Meredith, Trenton. 

Ddnn,  Michael, Paterson. 

Ely,  John  J., Freehold. 

Emery,  John  R., Morristown. 

Fort,  J.  Franklin, Newark. 

Garretson,  a  Q., Jersey  City. 

GoBLB,  L.  Spencer, Newark. 

GooDELL,  Edwin  B., Montclair. 

Grant,  Alexander,  Jr., Newark. 

Grey,  Samuel  H., Camden 

Griggs,  John  W.  (Washington,  D.  C),     ....  Paterson. 

Ha  MILL,  Hugh  H  , Trenton. 

Hardin,  John  R, Newark. 

Hartshorne,  Charles  H., Jersey  City. 

Kbasbey,  Edward  Q., Newark. 

Kenny,  Edward, Newark. 

Laitnino,  William  M., Trenton. 
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THE  PRESIDENT'S  ADDRESS. 


BY 


PRESIDENT. 
OF  OMAHA,  NEBRASKA. 

Gentlemen  of  the  American  Bar  Association  : 

The  dawning  of  the  twentieth  century  sees  this  organization 
of  lawyers  enter  upon  the  twenty-third  year  of  its  existence. 

In  August,  1878,  a  few  members  of  our  noble  profession 
met  in  conference  and,  acting  on  the  belief  that  much  of  good 
would,  and  no  evil  could,  result  from  forming  a  National  Asso- 
ciation, akin  to  those  that  had  been  created  in  districts  and 
states,  they  framed  a  Constitution  that  without  material  change 
has  guided  us  since  its  adoption. 

The  first  President,  Hon.  James  0.  Broadhead,  declared, 
with  prophetic  ken,  that  the  Association  would  not  be  ephe- 
meral and  should  address  itself  honestly  and  earnestly  to  the 
great  objects  properly  within  its  scope,  watch  the  progress  of 
events  as  they  occur  and  be  ready  to  act  upon  all  matters  of 
importance  when  the  need  arrives,  seeking  to  avoid  becoming 
an  agitator  and  aiming  rather  to  codify  and  harmonize  than  to 
revolutionize  or  reform  the  law. 

The  high  purpose  and  lofty  aim  of  the  founders  is  well 
expressed  in  its  constitution.  It  declared  the  object  to  be  **  to 
advance  the  science  of  jurisprudence,  promote  the  administra- 
tion of  justice  and  uniformity  of  legislation  throughout  the 
Union,  uphold  the  honor  of  the  profession  of  law  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar." 

It  has  justified  its  existence  by  its  accomplishments.  The 
persistent  industry  and  acknowledged  ability  of  its  members, 
whether  exerted  in  private  capacity,  on  its  committees,  or  at 
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its  annual  meetings,  has  accomplished  many  of  the  ends  inr 
view  and  been  productive  of  good  to  the  general  public. 

The  twenty-two  volumes  of  its  reports  embody  the  best  legal 
literature  of  the  Nineteenth  Century.  The  addresses  made 
and  the  papers  read  cover  a  vast  range  of  subjects,  are  the 
result  of  professional  experience  based  upon  years  of  activity 
in  practice  and  are  prepared  out  of  love  for  our  calling  and 
due  regard  for  its  lofty  mission.  They  inculcate  the  highest 
degree  of  ethics  ana  move  in  advance  of  many  needed  reform- 
atory changes. 

The  addresses  of  its  Presidents  contain,  besides  other  mat- 
ters of  "great  pith  and  moment/'  the  most  noteworthy  changes 
in  statute  law,  year  after  year,  on  points  of  general  interest, 
made  in  the  several  states  and  by  the  Congress.  Emanating 
from  such  guiding  lights  of  the  profession  as  Broadhead, 
Bristow,  Phelps,  Potter,  Lawton,  Parker,  Stevenson,  Butler, 
Semmes,  Wright,  Field,  Hitchcock,  Baldwin,  Dillon,  Tucker, 
Cooley,  Carter,  Storey,  Woolworth,  and  Howe,  representing 
all  sections  of  the  Republic  and  famous  in  every  part  of  it, 
these  articles  form  an  invaluable  contribution  to  our  legal  liter- 
ature and  constitute  the  truthful  record  of  events,  the  interest- 
ing progress  of  legislation  and  the  onward  march  of  jurispru- 
dence. 

The  annual  addresses  cover  subjects  of  intense  interest  to 
the  student  of  law  and  the  practitioner,  giving  both  to  the^ 
office  and  at  the  bar  of  the  court  the  knowledge  that  means 
substantial  achievement.  The  law  makers  of  the  Republic 
find  a  mine  of  wealth  in  Storey  on  the  American  Legislature, 
Griggs  on  Law  Making,  Semmes  on  Civil  Law,  Hoadly  on 
Codification,  Carter  on  The  Ideal  and  the  Actual  in  the  Law, 
and  Hitchcock  on  General  Corporation  Laws.  The  statesmai^ 
receives  guiding  light  from  Lord  Russell  on  International  Law 
and  Arbitration,  Dillon  on  American  Institutions,  Tucker  on- 
British  Institutions  and  American  Constitutions,  Lindsay  on 
Acquiring  and  Governing  Foreign  Territory,  Baldwin  on  the 
Centenary  of  Modern  Government,  and  Brown  on   the  Dis- 
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tribution  of  Property.  The  practicing  lawyer  knows  better 
how  to  handle  the  working  tools  of  his  profession  after  read- 
ing Biddle  on  Proper  Mode  of  Trial,  Russell  on  the  Delay  and 
Uncertainty  of  Courts,  Taft  on  the  Federal  Judiciary,  and 
Choate  on  Trial  by  Jury. 

In  the  ninety-four  papers  that  have  been  read  by  notable 
members  of  the  Bar,  before  the  Association  in  its  open  sessions 
and  before  the  Sections  of  Legal  Education  and  Patent  Law, 
every  conceivable  branch  of  the  law,  in  its  ethics,  its  philosophy, 
its  policy  and  its  practice,  has  been  discussed.  The  evolution 
of  jurisprudence,  its  relation  to  social  science,  the  opportunity 
for  its  development  and  its  future ;  the  limitations  and  require- 
ments of  legal  education,  the  best  training  for  the  lawyer,  his 
rights,  responsibilities  and  duties  to  his  client,  the  public  and 
himself;  the  powers  of  Congress,  the  limitations  of  legislative 
functions,  the  partition  of  powers  between  the  Federal  and 
State  governments  and  the  prevention  of  defective  and  slip- 
shod legislation ;  the  national  and  local  judicial  systems,  the 
decisions  of  the  courts  and  the  great  dissenting  opinions  ;  the 
important  questions  incident  to  public,  municipal  and  private 
corporations,  contracts,  bankruptcy,  patents,  elections,  treaties, 
inter-state  commerce,  injunctions,  trusts,  strikes,  extradition, 
habeas  corpus,  crimes — all  these  have  received  comment,  based 
4ipon  much  investigation  and  mature  judgment,  derived  from 
practical  knowledge. 

But  the  Association  has  not  rested  content  with  mere  theor- 
izing. It  has  profited  by  the  teaching  of  the  leaders  of 
thought  and  brought  about  many  of  the  reforms  so  ably 
advocated. 

In  an  address  delivered  in  1895  that  able  Jurist,  Mr.  Justice 
Brewer,  seeking  for  the  methods  by  which  our  profession  should 
maintain  its  prominence  and  continue  to  lead  and  direct  that 
social  organism  or  ''  association  of  all  individuals  whose 
mingled  labors  have  achieved  the  present  and  will  work  out 
the  future  of  human  life  and  destiny,"  said:  "  A  better  edu- 
cation is  the  great  need  and  the  most  important  reform.     The 
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door  of  admission  to  the  bar  must  swing  on  reluctant  hinges, 
and  only  he  be  permitted  to  pass  through,  who  has  by  con- 
tinued and  patient  study,  fitted  himself  for  the  work  of  a  safe 
counselor  and  the  place  of  a  leader."  Rapid  strides  have 
been  made  toward  the  accomplishment  of  the  desires  of  the 
learned  Justice  since  he  wrote  the  words  quoted. 

Our  Section  of  Legal  Education  has  displayed  an  activity 
and  persistence  that  has  brought  about  a  more  thorough  sys- 
tem of  instruction,  a  higher  standard  in  our  law  schools,  a 
more  careful  scrutiny  of  the  capacity  of  applicants  for  admis- 
sion, the  creation  of  State  Boards  of  Examiners  and  a  near 
approach  to  uniformity  of  the  statutes  governing  those  who 
would  enroll  themselves  as  lawyers. 

Mr.  Ghoate  says  that  the  result  has  challenged  the  admira- 
tion of  jurists  everywhere  and  declares  that  '*  this  development 
of  professional  education  and  training  is  the  best  fruit  yet 
born  from  the  careful  studies  and  labors  of  the  Association." 

Much  has  been  said  of  the  advisability  and  the  many  benefits 
derivable  from  uniformity  of  statutes  among  the  states.  We 
cannot  over-estimate  the  importance  of  uniform  laws  upon 
matters  incident  to  commercial  law,  such  as  acts  relating  to 
negotiable  instruments  and  bills  of  exchange,  concerning  days 
of  grace  and  the  collection  of  debts.  If  the  laws  relating  to 
deeds,  wills,  and  descent,  were  alike  the  country  over,  the  best 
legislation  surviving,  how  much  of  needless,  expensive  and 
troublesome  litigation  would  be  saved. 

It  has  been  trulv  said  '^  like  mindedness  is  the  cause  of  all 
social  stability."  The  instability  of  the  relation  of  marriage, 
the  frauds  perpetrated  upon  non-resident  defendants  and  upon 
the  courts,  the  debtruction  of  domestic  happiness  and  the  mis- 
ery to  children,  incident  to  the  present  diversity  of  divorce 
laws  in  the  states,  need  not  be  dilated  upon.  A  uniform 
divorce  law  would  help  to  maintain  and  sanctify  that  safe- 
guard of  American  life — the  home. 

Although  much  has  been  done  by  the  Association  through 
the  medium  of  the  Conference  of  the  State  Commissions  on 
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Uniform  State  Laws,  which  have  their  being  in  thirtj-two  states, 
there  is  much  yet  to  be  done.  The  Negotiable  Instrument 
Act  framed  bj  our  committee  and  recommended  by  the  Com> 
missioners  is  already  the  law,  by  Act  of  Congress,  in  the  Dis- 
trict of  Columbia  and  in  fifteen  of  the  states  and  has  received 
favorable  recommendation  in  many  others,  and  on  many  other 
lines  of  legislation,  enactments  of  substantial  uniformity 
obtain. 

The  Committee  on  Law  Reporting  and  Digesting  made  a 
valuable  report  in  1898  calling  the  attention  of  the  Bench  and 
Bar  to  some  of  the  evils  of  our  present  system  of  reporting  the 
decisions  of  the  higher  courts.  The  profession  is  overburdened 
with  books  of  reports  and  the  present  system,  or  rather  lack  of 
system,  in  digesting,  needs  the  reforms  suggested  by  the  com- 
mittee. The  duplication  of  matters  decided,  so  unnecessary 
and  burdensome,  the  absence  of  uniformity,  so  confusing  and 
time-wasting,  the  multiplicity  of  cases,  so  needless  and  trying, 
and  the  length  of  many  of  the  opinions  rendered,  are  all 
matters  needing  the  reforms  suggested.  Certainly  all  can 
heartily  agree  with  the  suggestion  of  the  committee  in  its  hint 
report,  that  "  it  would  be  a  relief  to  the  profession  if  judges 
would  refrain  from  writing  long  discussions  of  questions  of  law 
that  are  well  settled  and  from  making  long  quotations  from 
former  opinions  and  numerous  citations  in  support  of  conclu- 
sions on  which  there  is  no  difference  of  opinion." 

A  move  in  the  right  direction,  reaching  to  uniformity  and 
preventing  confusion,  has  been  adopted,  by  rules  of  court  in 
some  states  and  by  statute  in  others,  by  which  cases  on  appeal 
shall  retain  the  title  of  the  case  below  witliout  reversing  the 
order  of  names  and  that  the  name  of  the  plaintiff*  below  should 
be  the  first  in  order. 

The  Committee  on  Commercial  Law  has  labored  with  success 
in  bringing  about  important  changes  in  the  statutes.  Its  delib- 
erations and  conclusions  in  regard  to  the  Bankrupt  Law  have 
been  of  great  value  and  met  with  the  general  approval  of  the 
mercantile  community.     The  Attorney  General  of  the  United 
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States  has  quoted  from  the  report  extensively  and  with  unquali- 
fied commendation  and  it  has  been  the  basis  of  much  remedial 
legislation.  We  are  gratified  to  know  that  another  report  from 
the  committee  on  the  important  subject  of  the  Bankrupt  Law 
can  be  expected  at  this  annual  meeting. 

The  Committee  on  International  Law  was  charged  with  the 
duty  of  bringing  the  work  of  the  Conference  at  the  Hague, 
held  in  the  year  1899,  to  the  attention  of  the  President  and  the 
Senate,  and  urge  that  such  steps  be  taken  as  might  be  proper 
to  bring  about  the  adjustment  of  controversies  between  nations, 
through  the  medium  of  international  arbitration.  The  com- 
mittee supplemented  its  years  of  laborious  effort  to  bring  about 
the  reign  of  peace  by  successfully  accomplishing  the  wish  of 
the  Association. 

In  the  address  of  the  acting  President  last  year  much  time 
was  devoted  to  the  effort  made  by  the  representatives  of  twenty- 
six  of  the  nations  of  the  world,  who  met  on  the  invitation  of 
the  Czar  of  Russia,  to  bring  about  the  disarmament  of  Europe, 
the  maintenance  of  general  peace  and  find  means  for  avoiding 
the  calamities  which  menace  the  entire  world.  The  hope  was 
expressed  "  that  the  powers  might  gradually  be  brought 
together,  in  a  friendly  spirit,  on  all  subjects  of  difference  that 
may  arise,  until  at  last  they  shall  be  welded  together  in  some 
international  constitution,  which  shall  give  to  the  world,  as  the 
result  of  their  great  strength,  a  long  spell  of  unfettered  com- 
merce, prosperous  trade  and  continued  peace."  With  this 
expression  of  the  hope  there  was  the  declared  fear  that  the 
period  when  nations  would  war  no  more  was  probably  far  in 
the  dim  and  distant  future  and  that  "  national  jealousies,  com- 
mercial competition,  desire  for  expansion,  imperialistic  ideas, 
would  not  down  while  men,  combatting  individually  for  suprem- 
acy, give  to  the  state  the  same  combative  instincts  and  desire 
for  advancing  power." 

Sad  to  say,  the  Hague  Conference  that  seemed  to  be  the 
rainbow  of  promise,  appeared  rather  to  be  the  signal  for 
increased  armies  instead  of  disarmament,  and  renewed  activity 
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in  preparation  for  conflict.  Within  the  present  year  every 
European  power  whether  at  peace  or  war  (save  Italy  suffering* 
from  poverty  induced  by  an  army  already  too  large)  has 
increased  its  war  budget  by  millions  of  money  and  the  number 
of  its  troops  by  thousands  of  men  :  France  5,000  ;  Germany 
33,000;  Austria-Hungary  10,000,  and  Great  Britain,  because 
of  the  trouble  in  South  Africa,  240,000. 

War  is  in  the  air.  Our  own  Republic,  with  its  compara- 
tively small  army  of  65,000  regulars  and  35,000  volunteers, 
is  combatting  armed  resistance  to  our  lawful  and  legitimate 
sovereignty  in  the  Philippine  Islands  and  seeks  to  establish 
there  that  self-government  which  ''  insures  domestic  tran- 
quility "  and  an  orderly  condition  that  will  preserve  life,  guard 
liberty  and  permit  the  pursuit  of  happiness.  At  the  same 
time  we  have  an  armed  force  in  China,  acting  in  united  effort 
with  the  European  powers  and  Japan  in  the  policing  of  that 
ancient  Empire  and  attempting  to  bring  about  the  protection 
of  persons  and  property,  the  sustaining  of  law  and  order,  the 
safety  of  our  accredited  Minister  and  the  members  of  the 
Legation  and  the  maintaining  of  treaty  obligations  voluntarily 
assumed. 

Great  Britain  with  her  army  of  over  500,000,  is  using  the 
greater  pare  in  her  unfortunate  conflict  with  the  Boers.  Africa 
and  Asia  are  witnesses  of  bloody  conflicts  and  Europe,  trem- 
bling with  anxiety,  fears  that  her  domestic  peace  may  be  dis- 
turbed and  Moloch  reign. 

But  let  us  not  despair.  Even  if  the  evolution  of  perpetual 
peace  seems  farther  off  than  a  year  ago  still  there  is  much  that 
can  be  done  by  our  committee  and  by  the  AssDciation  in  miti- 
gating the  horrors  of  war  and  to  humanize  some  of  its  brutality. 

I  have  thought  it  well  at  this  close  of  an  eventful  century 
and  the  beginning  of  another,  which  bids  fair  to  be  one  of  still 
greater  progress  for  the  best  good  of  mankind,  to  state,  with, 
I  fear,  tiresome  detail,  the  purposes  of  the  American  Bar 
Association  and  its  accomplishments,  so  that  not  only  the  pro- 
fession but  the  general  public  might  judge  of  us  by  our  works 
13 
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and  obtain  a  fair  estimate  of  what  may  yet  be  wrought  in  the 
•future. 

Obituaries. 

Our  roll  of  the  honored  and  noble  dead  increases  with  the 
passing  years. 

In  the  address  of  the  Acting  President  delivered  last  year, 
it  was  his  sad  duty  to  comment  upon  the  death,  during  the 
preceding  year,  of  a  number  of  members  of  the  Association 
and  to  refer  to  the  chief  incidents  in  the  lives  of  those  who 
were  the  most  prominent  and  the  best  known  to  the  country. 

Among  them  was  one  who  had  served  a  long  time  in  the 
Senate  of  the  United  States,  was  Secretary  of  State  and 
Ambassador  to  the  Court  of  St.  James ;  another,  who,  after  a 
distinguished  service  in  the  Senate,  added,  as  Attorney  Gen- 
eral of  the  United  States,  to  his  fame  and  won  new  laurels, 
after  retirement  to  private  life,  in  the  active  practice  of  his 
profession ;  a  third,  after  a  career  of  renown  upon  the  highest 
bench  of  his  state,  was  called  to  the  Supreme  Court  of  the 
Republic  and  remained  there,  to  its  great  advantage,  for  nearly 
thirty-five  years ;  a  fourth  was  an  able  lawyer,  an  accomplished 
author  and  an  ex-President  of  our  Association. 

Judges,  diplomatists,  senators :  they  were  leaders  all.  Truly, 
'^  death  loves  a  shining  mark." 

Of  the  twenty-two  Presidents  who  have  served  as  the  Heads 
of  this  national  organization,  eleven  have  joined  the  great 
majority.  The  roll  of  living  members  of  the  American  Bar 
Association  is  a  lengthy  one.  A  list  of  those  who  have  left 
us  would  be  much  longer  and  bring  to  us  saddening  memories 
of  the  past. 

On  March  9th,  1900,  the  end  of  life  came  to 

Edward  John  Phelps, 

our  third  President.  His  career  as  lawyer,  educator,  and 
public  official,  was  one  of  distinguished  service  to  his  State  and 
country. 
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Bom  July  11th,  1822,  and  receiving  the  solid  and  substan> 
tial  training  of  the  New  England  schools  of  his  early  days,  he 
was  soon  sought  oat  by  those  needing  the  professional  services 
of  a  man  learned  in  the  law.  After  an  active  practice  of  ten 
years  he  became  the  Second  Comptroller  of  the  government 
treasury,  winning  reputation  by  the  soundness  of  his  opinions. 
He  was  a  member  of  the  Constitutional  Commission  of  Ver- 
mont in  1870,  was  professor  of  law  in  Yale  College,  his  lectures 
showing  great  learning,  and  in  1885  was  appointed  by  Presi- 
dent Cleveland  as  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary to  Great  Britain. 

To  whatever  position  he  was  called  he  filled  it  to  its  utmost 
capacity.  No  lawyer  in  the  Eastern  states  was  connected  dur- 
ing the  last  half  century  with  more  important  cases  than  Mr. 
Phelps.  His  last  valuable  public  service  was  as  counsel  for 
the  United  States,  in  1893,  in  the  Bering  Sea  tribunal,  when 
his  advocacy  of  the  interests  of  his  client  was  a  prime  factor. 

A  political  opponent  says  of  him,  '^  he  was  first  of  all  an 
American,  whose  patriotism  was  never  under  suspicion  and 
who  honored  his  country  not  by  declaiming,  but  by  exemplify- 
ing its  highest  virtues/' 

William  Crownixshield  Endicott, 

another  distinguished  son  of  New  England,  born  November 
26th,  1826,  at  Salem,  Massachusetts,  died  in  Boston,  May 
9th,  1900. 

He  was  a  lineal  descendant  of  colonial  Governor  John  Endi- 
cott. Called  to  the  bar  in  1850,  he  soon  had  a  large  practice 
which  he  abandoned  in  1873,  to  accept  an  appointment  as 
Associate  Justice  of  the  Supreme  Court  of  Massachusetts.  He 
remained  on  the  bench  until  1882,  when  he  resigned.  He  was 
the  candidate  of  the  minority  party  to  which  he  belonged 
three  times  for  Attorney  General  and  once  for  Governor.  He 
held  the  portfolio  of  the  War  Office  during  the  first  term  of 
President  Cleveland. 
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Of  ripe  scholarship,  a  sound  lawyer,  and  possessed  of  excel- 
lent executive  ability,  he  commanded  the  respect  of  all  with 
whom  he  dealt,  as  his  gentle  nature  won  the  aflfection  and  esteem 
of  all  associates. 

Those  of  us  who  were  in  Buffalo  last  year  remember  with 
delight  the  warm  words  of  welcome  of  the  leading  lawyer  of 
that  city, 

Sherman  Skinner  Rogers. 

His  modest  demeanor,  earnest  but  quiet  eloquence,  and 
impressive  manner,  all  evidencing  a  reserve  power  equal  to  any 
emergency,  showed  him  to  be  the  natural  leader  of  his  fellows. 
He  had  practiced  his  profession  in  its  fore-front  since  1864  and 
no  man  was  more  closely  allied  to  the  great  interests  of 
Western  New  York. 

He  had  been  a  member  of  the  Constitutional  Convention  of 
the  state  ;  a  Senator  in  the  New  York  Legislature ;  Commis- 
sioner of  the  Niagara  Falls  Reservation  and  president  for 
many  years  of  the  Reform  Association  of  the  beautiful  city  of 
his  home. 

He,  too,  has  passed  away,  leaving  a  fragrant  memory. 

'^  All  heads  must  come 

To  the  cold  tomb — 

Only  the  actions  of  the  just 

Smell  8weet|  and  blossom  in  the  dust." 

America  mourned  with  England  when  there  came  the  sad 
news  that 

Lord  Russell  of  Killowen, 

Lord  Chief  Justice  of  England,  had  been  smitten  by  the  hand 
of  death.  Those  of  us  who  had  the  good  fortune  to  be  present 
at  the  meeting  of  the  Association  in  1896  remember  the 
pleasure  with  which  we  heard  his  eloquent  address  on  "  Inter- 
national Law  and  Arbitration  "  and  all  were  charmed  with 
the  delightful  personality  of  this  great  jurist.  He  truthfully 
said  that  he  did  not  feel  a  stranger  amongst  us  and  that  we  did 
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not  regard  him  as  a  stranger.  He  spoke  of  Englishmen  and 
Americans  as  speaking  the  same  language ;  as  administering 
laws  based  upon  the  same  juridical  conceptions ;  as  co-heirs  in 
the  rich  traditions  of  political  freedom  long  established,  and  as 
enjoying  in  common  a  literature,  the  noblest  and  purest  the 
world  has  known.  '^  Beyond  this/'  he  said  ^'the  unseen 
'crimson  thread'  of  kinship,  stretching  from  the  mother  Islands 
to  your  great  Continent  unites  us,  and  reminds  us  also  that  we 
belong  to  the  same,  though  a  mixed  racial  family  *  *  * 
combining  at  once  territorial  dominion,  political  influence  and 
intellectual  force  greater  than  History  records  in  the  case  of 
any  other  people." 

The  voice  of  the  matchless  orator  will  be  heard  never  again, 
but  the  great  principles  for  which  he  contended  have  made 
rapid  advances  because  of  his  mighty  advocacy. 

Fitting  tribute  will,  I  hope,  be  paid  at  this  meeting  to  the 
memory  of  him  whose  fame  was  confined  to  the  limits  of  no 
country,  but  extended  the  civilized  world  over. 

State  Bar  Associations. 

We  are  pleased  to  note  a  constant  increase  in  the  number 
and  a  strengthening  of  the  influence  and  power  of  the  Bar 
Associations  in  states,  judicial  districts,  counties  and  towns. 

Nearly  three  hundred  have  reported  their  existence  to  our 
Secretary.  They  are  the  bulwark  of  professional  ethics  and 
the  safeguard  of  our  calling,  having  as  their  chief  purpose  the 
public  good.  They  have  elevated  the  standard  of  qualifica- 
tions for  admission  to  the  bar,  prompted  the  revision  and  per- 
fection of  codes,  reformed  many  defective  statutes,  brought 
about  uniformity  in  many  laws,  aided  the  more  perfect  adminis- 
tration of  justice  and  added  to  the  literature  of  the  country 
much  matter  to  enlighten  and  to  elevate. 

I  repeat  the  recommendation  of  one  year  ago  that  steps 
should  be  taken  to  bring  the  Bar  Associations  of  the  statevs  in 
closer  affiliation  with  that  of  the  Nation. 
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John  Marshall  Day. 

A  year  ago  the  Illinois  State  Bar  Association  presented  a 
resolution  to  the  American  Bar  Association  proposing  that 
February  4th,  1901,  being  the  one  hundredth  anniversary  of 
the  day  when  the  great  Chief  Justice  took  his  seat  in  the 
Supreme  Court  of  the  United  States,  should  be  appropriately 
observed  by  the  courts,  the  bar  and  the  people  and  that  suit- 
able ceremonies  take  form  and  place,  commemorative  of  the 
great  national  event. 

Our  Association  favored  this  laudable  project  and  a  commit- 
tee of  fifty-one  was  appointed,  of  which  the  Honorable  William 
Wirt  Howe  is  Chairman,  charged  with  the  duty  of  publish- 
ing an  address  to  the  legal  profession  of  the  United  States  and 
of  preparing  suggestions  for  the  observance  of  the  day.  The 
committee  was  given  full  power  to  act  and  it  has  acted  by 
publishing  an  admirable  address  in  which  it  declares  this 
^'soldier,  student,  advocate,  diplomatist,  statesman  and  jurist 
was  one  of  the  finest  types  of  American  manhood  in  its  best 
estate*'  and  declares  most  truthfully  that  ^^his  fame  is  the 
heritage  of  the  Nation." 

It  is  proposed  that  commemoration  services  be  held  at  the 
national  capitol  under  the  direction  of  the  Supreme  Court, 
with  the  aid  and  support  of  the  President  and  the  Congress. 
It  is  also  suggested  that  on  that  day  judicial  business  cease  and 
that  state,  city  and  county  Bar  Associations  participate  in 
•proper  exercises  and  that  similar  ceremonies  be  held  in  all 
American  colleges,  law^  and  public  schools,  ''  to  the  end  that  the 
youth  of  our  country  may  be  made  more  fully  acquainted  with 
Marshall's  noble  life  and  distinguished  services." 

These  ceremonials,  properly  conducted,  will  be  educational 
and  give  to  the  youth  of  the  land  fresh  impulses  of  patriotism 
and  a  higher  appreciation  of  the  master  mind  that  found  the 
constitution  of  the  Republic  *' paper  and  made  it  power,"  that 
in  construing  its  meaning  gave  vital  force  and  sustaining  energy 
to  its  terms  and  ''showed,  beyond  all  possibility  of  doubt,  that 
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a  goYernment  rightfully  administered  under  its  authority  could 
protect  itself  against  itself  and  against  the  world/'  '^Mar- 
shalVs  fame/'  said  Judge  Story,  ''  will  follow  on  to  the  distant 
ages.  Even  if  the  constitution  of  this  country  should  perish,  his 
glorious  judgments  will  still  remain  to  instruct  mankind  until 
liberty  shall  cease  to  be  a  blessing  and  the  science  of  juris- 
prudence shall  vanish  from  the  catalogue  of  human  pursuits/' 
It  is  hoped  that  every  member  of  this  Association  will 
actively  aid  in  fitting  celebration  of  John  Marshall  Day. 

ixter\at[oxal  bureau  for  the  unification  of  the 

Law. 

Civilized  nations  teach  and  are  taught  by  each  other. 
While  striving  each  for  its  own  material  advancement,  alive  to 
its  own  interest,  active  in  self-aggrandizement,  it  is  an  encour- 
aging sign  that  the  great  Powers  meet  in  frequent  Conferences 
and  International  Congresses.  In  the  arts  and  sciences,  in 
the  field  of  invention,  in  medicine  and  in  the  law  of  nations, 
opinions  are  interchanged,  debate  had  and  one  learns  from  the 
other  to  the  mutual  advantage  of  all. 

If  in  these  comparatively  unimportant  matters  there  is  to  be 
this  peaceful  conflict  of  minds,  of  how  much  greater  value 
would  it  be  if  the  nations  of  the  ^orld  could  learn  of  each 
other  the  better  methods  and  the  best  results  to  be  obtained  by 
and  from  legislation. 

The  advantages  derivable  from  the  study  of  comparative 
law  cannot  bo  overestimated.  Intelligent  comparison  would 
inevitably  lead  to  the  selection  of  the  fittest  and  the  adoption 
by  all  of  that  which  is  the  best  product  of  the  law  makers. 
The  crude  and  experimental  would  give  way  to  the  tried  and 
proven.  Unification  of  many  of  the  laws  incident  to  trading 
intercourse,  governing  commercial  paper,  regulating  the  col- 
lection of  debts  and  the  enforcement  of  contracts  and  the  like 
would  surely  come  and  with  it  better  mercantile  relations,  less 
of  ruinous  conflict  and  useless  and  expensive  litigation.  In 
Markby's  treatise  on  the  Elements  of  Law,  he  says  that  that 
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which  elevates  law  into  a  science  is  that  ^'  we  seek  in  the  law 
and  literature  of  other  countries,  enlightenment  as  to  the  law 
of  our  own,  and  with  this  aid  we  endeavor  to  acquire  and  to 
express  our  legal  principles  and  to  define  accurately  our  tech- 
nical terras/*  Comparison  alone  leads  to  appreciation  of  that 
which  is  good  and  just  and  inevitably  brings  us  to  the  correc- 
tion of  that  which  is  bad. 

The  example  set  by  this  Association  in  its  efforts  to  bring 
about  unification  of  the  laws  of  the  states  is  bearing  fruit. 
Your  President  lately  received  from  Honorable  John  Hay, 
Secretary  of  State,  the  following  letter : 

"Department  of  State,  Washington,  July  21,  1900. 

The   Honorable    Charles   F,    Manderson^   President   of   the 
Americayi  Bar  Association,  Omaha ^  Nebraska. 

Sir  : — This  Department  has  received  a  dispatch  from  the 
United  States  Ambassador  at  Paris,  submitting  an  interesting 
Memoradum  prepared  by  Mr.  Edmond  Kelly,  a  delegate  from 
the  United  States  to  the  international  Congress  of  Law  now 
sitting  at  Paris,  in  which  he  sets  forth  considerations  regarding 
the  creation  of  an  International  Bureau  for  the  collection  and 
utilization  of  the  world's  legislation. 

Inasmuch  as  your  Association  is  doing  for  this  country  sub- 
stantially what  Mr.  Kelly  proposed  should  be  done  by  a  Cen- 
tral Bureau  with  respect  to  the  legislation  of  the  states  of  the 
world,  I  have  the  honor  to  enclose  herewith  for  your  consider- 
ation copies  of  General  Porter's  dispatch  and  its  accompany- 
ing memorandum. 

The  Department  understands  that  one  of  the  aims  of  the 
American  Bar  Association  is  to  accomplish  a  unification  of  the 
laws  of  the  several  states,  through  the  proposal  by  the  Asso- 
ciation of  a  uniform  law  on  a  given  subject,  which  project  of 
law  is  then,  through  the  several  state  Bar  Associations,  sub- 
mitted to  their  legislatures  and  its  passage  urged.  The  con- 
ception of  the  creation  and  object  of  the  projected  Interna- 


CHARLES    F.    MANDERSOK.  198 

tional  Bureau  appears  therefore  to  be  a  development  of  the 
American  idea. 

It  is  appreciated  that  the  collection  and  publication  of  the 
principal  pieces  of  legislation  of  the  civilized  states  of  the 
world  from  year  to  year  by  a  Central  Bureau  might  greatly 
facilitate  the  study  of  comparative  jurisprudence,  and  by  its 
enlightening  influence  tend  to  the  amelioration  of  the  common 
law,  as  well  as  of  the  municipal  law  of  nations. 

Before,  however,  instructing  General  Porter  in  the  matter, 

an  expression  of  your  views  on   the  general  proposition  is 

requested. 

I  am,  sir,  your  obedient  servant, 

John  Hay." 

Accompanying  this  was  the  first  enclosure  as  follows  : 

''Embassy  of  the  United  States,  Paris,  June  30,  1900. 

Sir: — Mr.  Edmond  Kelly,  who,  as  the  Department  is 
aware,  acts  occasionally  as  Counsel  to  this  Embassy  and  who 
is  a  lawyer,  well  versed  in  international  law,  desires  me  to 
submit  to  you  the  enclosed  memorandum  regarding  the  crea- 
tion of  a  Central  Bureau  having  for  its  object  the  collecting 
and  the  utilization  of  material  of  annual  legislation  over  the 
entire  world  with  the  view  of  unifying  the  law.  Mr.  Kelly 
suggests,  therefore,  that  a  proposition  be  introduced  in  the 
Congress  of  International  Law,  now  sitting  in  Paris  and  of 
which  he  is  a  delegate  for  the  United  States,  inviting  all  the 
nations  of  the  world  to  tipld  a  Congress  in  Paris  during  the 
year  1901,  for  the  purpose  of  creating  a  bureau  on  the  line 
indicated  by  him  and  represents  that  such  a  proposition  would 
have  more  weight  if  the  State  Department  were  to  express 
some  approval  of  the  plan.  I  commend  Mr.  Kelly's  sugges- 
tion to  your  attention. 

I  have,  etc.  Horace  Porter. 

The  memorandum  referred  to  in  Ambassador  Porter's  letter 
as  coming  from  Mr.  Edmond  Kelly  is  as  follows : 
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Memorandum. 

Regarding  Proposals  to  the  Concjkbss  on  Comparative 
Law,  Submitted  for  Approval  by  the  State 

Department. 

There  are  numerous  associations  now  engaged  in  the  study 
of  comparative  law ;  some  of  them  are  composed  of  practicing 
lawyers,  as  in  the  '*  Soci^t^  de  Legislation  Comparee "  of 
the  City  of  Paris ;  some  form  part  of  a  university,  as  in  the 
Columbian  University  at  Washington.  All  bodies  now  engaged 
in  the  study  of  comparative  law  are  confronted  by  two  diffi- 
culties : 

1  °.  As  to  the  collection  of  their  material. 

2^.  As  to  the  application  of  the  material  when  collected. 

I.  As  Regards  Collection  op  Material. 

It  is  practically  impossible  for  the  professor  of  an  American 
University  to  make  an  intelligent  abstract  of  the  legislation 
of  a  foreign  country,  owing  to  the  ignorance  under  which  he 
must  labor  regarding  the  conditions  which  made  this  legislation 
necessary. .  I  myself  experienced  this  difficulty  when  engaged 
as  a  member  of  the  "  Soci^td  de  Legislation  Comparee  '*  in 
making  an  abstract  of  the  legislation  of  my  own  state  of  New 
York,  in  spite  of  the  fact  that  I  was  not  unfamiliar  with  the 
decisions  of  the  courts  and  the  political  situation  there ;  and 
I  observed  the  difficulty  under  which  my  French  colleagues  in 
the  society  suffered  when  they  endeavored  to  make  abstracts  of 
the  laws  of  other  states.  It  may  be  stated,  I  think,  without 
fear  of  contradiction,  that  no  body  of  men  consisting  entirely 
of  one  nation  is  capable  of  making  a  useful  abstract  of  the  laws 
of  other  nations.  Probably  the  best  collection  of  this  kind  is 
that  of  the  ^'  Societe  de  Legislation  Comparee  "  of  Paris;  and 
yet  it  is  impossible  for  any  New  York  lawyer  to  read  over  the 
abstract  made  of  the  laws  of  the  state  of  New  York  for  any 
one  year  without  being  struck  by  the  fact  that  much  of  the  most 
important  legislation  of  the  year  is  not  referred  to,  whereas 
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importance  is  often  given  to  laws  of  comparatively  little  sig- 
nificance. 

II.  As  Regards  Utilization  of  Material. 

It  cannot  be  said  that  the  labor  of  any  such  society  as  that 
of  the  "  Soci^t^  de  Legislation  Comparee  "  has  as  yet  been 
very  fruitful  in  its  results.  Notwithstanding  the  carefulness 
with  which  every  change  made  in  the  law  and  procedure  in 
England  is  noted  in  the  annual  collection  of  this  society,  the 
points  in  which  French  procedure  is  most  defective,  as,  for 
example,  in  its  failure  to  provide  for  Injunction,  Contempt  of 
Court  and  Habeas  Corpus,  have  received  no  attention  at  the 
hands  of  the  legislature ;  and,  on  the  other  hand,  the  points 
in  wiiich  English  precedure  might  learn  much  from  the  sim- 
plicity of  that  prevailing  in  France  have  received  similar  inat- 
tention at  the  hands  of  the  British  Parliament.  Again,  the 
cumbrous  procedure  which  prevails  in  the  state  of  New  York 
and  in  many  of  our  other  states,  the  uselessness  of  which 
cannot  be  appreciated  by  a  American  lawyer  by  anything  less 
than  actual  practice  in  such  a  tribunal  as  that  of  the  French 
Tribunal  of  Commerce  where  there  is  practically  no  procedure 
at  all,  h<as  remained  unsimplified  by  any  lesson  to  be  drawn 
from  French  procedure.  Indeed,  it  may  be  said  that  unless 
there  is  some  important  interest  engaged  in  pushing  legisla- 
tion, as  in  the  case  of  the  enactment  of  the  Employer's  Lia- 
bility Act  in  France,  which  undoubtedly  borrowed  some  pro- 
visions from  the  English  act,  the  legislature  of  no  one  nation 
seems  to  learn  much  from  the  experience  of  its  neighbors. 

A  question  arises  whether  any  plan  can  be  proposed  which 
will  diminish  the  two  difficulties  above  mentioned,  and  whether 
the  present  Congress  is  a  fitting  opportunity  for  the  submission 
of  such  a  plan. 

Proposition  as  Re(;ards  Collkctiox  of  Material. 

There  is  in  almost  every  civilized  country  in  the  world  and 
in  almost  every  state  of  the  Union,  either  a  law  university,  a 
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Bar  Association,  or  an  organization  of  some  character  which 
would  willingly  engage  to  draw  up  an  annual  abstract  of  the 
most  important  legislation  of  the  year  with  a  brief  explana- 
tion of  the  conditions  which  made  such  legislation  necessary. 
It  is  suggested  that  in  lieu  of  the  annual  publications  made 
now  by  numerous  associations  similar  to  that  of  the  "  Soci^t^ 
de  Legislation  Gomparee"  which,  for  the  reason  above  stated, 
must  be  deficient  in  matter  and  in  form,  a  single  publication 
be  substituted,  to  which  all  the  bodies  above  mentioned  should 
contribute ;  the  "  Soci^t^  de  Legislation  Comparee  "  in  France 
contributing  the  legislation  of  France ;  the  Society  of  Com- 
parative Legislation  in  England  contributing  an  abstract  of 
the  legislation  of  Parliament,  and  possibly  that  of  its  import- 
ant colonies ;  the  Columbian  University  contributing  that  of 
the  United  States  Congress ;  the  various  universities  and  Bar 
Associations  of  the  various  states  contributing  that  of  their 
respective  states.  The  result  of  such  a  plan  would  be  that 
the  number  of  such  publications  would  be  reduced  to  one ; 
and  instead  of  having  many  publications  containing  defective 
material,  we  should  have  one  publication,  containing  material 
of  value  and  accuracy. 

Proposition  as  Regards  Utilization  of  Material  when 

Collected. 

The  collection  of  material  as  aforesaid  would  be  of 
undoubted  value  to  students.  It  is  questionable  however 
whether  it  would  have  much  bearing  upon  legislation  unless 
there  was  an  organized  bureau  for  utilizing  the  material  so 
collected,  with  a  view  to  legislation ;  in  other  words,  the  work 
of  utilizing  material  must  be  centralized,  as  well  as  that  of 
collecting  it. 

Moreover,  such  a  central  bureau  must  be  more  than  a  purely 
voluntary  organization ;  it  ought  to  have  sanction  from  the 
countries  whose  legislatures  are  desirous  of  improving,  and,  to 
the  utmost  extent  possible,  unifying  the  law.  The  organiza- 
tion of  such  a  central  bureau  is  bv  no  means  a  difficult  task  ; 


CHARLES    F.    MANDBRSON.  197 

indeed,  such  a  bureau  is  already  in  existence  at  Berne  for  the 
purpose  of  generally  carrying  into  effect  the  international  con- 
vention of  the  20th  of  March,  1883,  for  the  protection  of 
industrial  property.  It  is  submitted,  that  the  organization  of 
such  a  bureau  for  the  collection  of  annual  legislation  all  over 
the  world,  for  the  codification  of  such  parts  of  the  law  as  lend 
themselves  to  such  codification,  and  the  recommendations  of 
such  codes  to  the  legislatures  of  the  various  countries  of  the 
world,  might  lead  to  useful  results.  In  support  of  this  sugges- 
tion, the  following  considerations  are  submitted. 

1°.  Such  an  annual  publication  as  is  proposed  would  be  of 
value,  not  only  to  all  our  universities,  but  also  to  all  our  legis- 
latures ;  and  it  seems  only  fair  that  the  legislatures  which  are 
to  profit  by  such  a  collection  ought  to  contribute  to  the  expense 
of  editing  it. 

2^.  Differences  exist  between  the  laws  of  all  nations  on 
such  subjects  as  that  of  negotiable  paper ;  those  differences, 
though  trivial  in  themselves,  lead  to  conflict  of  law  and  useless 
and  expensive  litigation.  There  is  nevertheless  no  reason  why 
the  law  on  this  subject  of  all  the  civilized  countries  in  the 
world  should  not  be  indentically  the  same,  and  thus  eliminate 
one  cause  at  least  of  commercial  irritation.  Doubtless  there 
are  many  subjects,  such  as  marriage,  which  are  too  intimately 
associated  with  social  conditions  to  permit  of  unification  ;  but 
there  are  many  other  subjects  besides  negotiable  paper  to  the 
unification  of  legislation  concerning  which  no  reasonable 
objection  can  be  urged.  The  unification  of  the  law  of  Bills  of 
Exchange  is  first  proposed  because  it  is  the  one  which  could 
most  easily  be  accomplished.  Once  a  law  was  adopted  by  the 
principal  nations  of  the  world  upon  any  one  subject,  it  is 
likely  that  the  convenience  attending  such  unification  of  a  law 
would  inspire  other  efforts  in  the  same  direction. 

3®.  Obviously,  such  a  bureau  could  not  come  into  existence 
without  an  international  congress,  attended  by  delegates  espe- 
cially instructed  by  their  respective  Governments. 
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4°.  A  Central  Bureau  organized  by  the  principal  nations 
of  the  world  would  readily  command  the  services  of  the  experts 
best  fitted  to  undertake  so  important  a  work. 

5°.  A  Central  Bureau  so  organized,  with  the  assistance  of 
such  experts,  would  exercise  an  authority  with  the  respective 
legislatures  that  no  mere  voluntary  organization  could  attain. 

Conclusion. 

It  is  proposed,  therefore,  to  submit  to  the  present  Congress 
a  proposition  that  an  invitation  be  extended  to  all  the  nations 
of  the  world  to  hold  a  congress  in  Paris  during  the  year  1901, 
with  a  view  to  creating  a  bureau  upon  the  lines  hereinbefore 
set  forth ;  and  it  is  respectfully  submitted  that  such  a  proposi- 
tion would  come  with  all  the  more  weight,  if  the  State  Depart- 
ment were  to  express  some  approval  of  the  plan.  Obviously, 
such  approval  could  only  be  given  with  the  greatest  reserve ; 
however  great  the  reserve  made,  some  expression  of  approval 
is  earnestly  solicited.  Edmond  Kelly. 

Paris,  June  28,  1900." 

To  the  letter  from  the  Honorable,  The  Secretary  of  State, 
your  President  made  the  following  reply  : 

Omaha,  Neb.,  July  23rd,  1900. 

Jlon.  John  Hay^  Secretary  of  State,  WaBhington,  2>.  67, 

Sir  : — I  am  in  receipt  of  your  favor  of  the  2l8t  inst.,  trans- 
mitting a  dispatch  from  the  Honorable  Horace  Porter,  United 
States  Ambassador  at  Paris,  submitting  a  memorandum  pre- 
pared by  Mr.  Edmond  Kelly,  a  delegate  from  the  United 
States  to  the  International  Congress  of  Law,  now  sitting  at 
Paris,  in  which  he  sets  forth  considerations  regarding  the  cre- 
ation of  an  International  Bureau  for  the  collection  and  utiliza- 
tion of  the  world*s  legislation,  looking  ultimately  to  the  unifi- 
cation of  certain  commercial  laws. 
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The  American  Bar  Association  has  for  its  object  the  advance- 
ment of  the  science  of  jurisprudence  and  the  promotion  of  the 
administration  of  justice  and  uniformity  of  legislation  through- 
out the  United  States.  As  an  aid  to  such  uniformity  of  legis- 
lation it  is  made  the  duty  of  the  President  of  the  Association 
to  open  each  annual  meeting  with  an  address  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law,  on 
points  of  general  interest,  made  in  the  several  states  and  by 
Congress  during  the  preceding  year.  To  give  you  some 
general  idea  of  the  method  usually  pursued,  I  send  you  herewith 
the  address  of  the  Acting  President  of  the  Association 
delivered  at  Buffalo,  New  York,  in  August,  1899.  Commenc- 
ing on  page  20  of  the  pamphlet  will  be  found  reference  to  the 
legislation  of  the  Congress  of  the  United  States  and  of  the 
states  and  territories ;  and  commencing  on  page  38  and  run- 
ning to  page  107  will  be  found  a  brief  synopsis  of  such  legis- 
lation. This  is  necessarily  incomplete  because  time  and  oppor- 
tunity will  not  permit  more  extended  review  of  the  legislation 
in  the  Annual  Address. 

Since  the  year  1890,  the  University  of  the  State  of  New 
York  has  published  annually  a  digest  of  the  enormous  annual 
output  of  legislation  of  the  various  states  comprising  the 
United  States  of  America.  The  work  is  one  of  great  magni- 
tude and  of  paramount  importance.  It  is  well  said  by  the 
Director  who  prepares  these  compilations  that  **in  this  highly 
competitive  age  improved  methods  must  be  quickly  adopted  in 
government  as  well  as  in  industries  to  keep  in  the  lead,"  and 
that  "  states  which  do  not  study  their  neighbors'  methods  of 
government  are  as  sure  to  lag  behind  as  is  the  manufacturer 
who  does  not  stu'ly  his  competitors'  methods  of  production." 

The  American  Bar  Association  during  the  22  years  of  its 
existence  has  done  much  to  bring  about  uniformity  in  legisla- 
tion among  the  several  states.  There  is,  however,  much  yet 
to  be  accomplished  and  its  committees  are  arduously  at  work 
in  their  endeavor  to  bring  about  uniformity,  especially  in  the 
lines  of  mercantile  and  commercial  law. 
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You  are  correct,  therefore,  in  your  statement  that  the  con- 
ception of  the  creation  and  object  of  the  projected  Interna- 
tional Bureau  is  a  development  of  the  American  idea. 
Undoubtedly  the  creation  of  an  International  Bureau,  the 
duty  of  which  would  be  to  take  the  collection  of  the  principal 
legislative  acts  of  the  world,  study  them  comparatively  and 
suggest  to  the  nations  a  general  improvement,  leading  to  prac- 
tical unification,  would  be  desirable.  The  practical  difficulties 
in  the  way  are  numerous  and  almost  forbidding  in  their  char- 
acter. Mr.  Kelly,  in  his  memorandum,  sets  forth  some  of 
them,  but  there  are  no  difficulties  that  can  be  suggested  that 
cannot  be  overcome  by  correct  methods.  The  method  for  the 
collection  of  the  material  and  its  after  utilization  by  a  central 
International  Bureau  might  well  be  considered  by  a  Congress 
of  the  Nations  to  be  held  at  some  convenient  place  in  Europe. 
Certainly  such  action  could  not  possibly  result  in  harm  and 
from  it  much  good  might  result. 

I  heartily  approve  th^  suggestion  of  Mr.  Edmond  Kelly 
and  hope  the  Department  of  State  will  lend  its  countenance  to 
the  project  that  the  Congress  of  International  Law  shall 
extend  to  the  nations  of  the  world  an  invitation  for  a  Con- 
gress to  create  the  proposed  Bureau. 

At  the  meeting  of  the  American  Bar  Association  in  August, 
1900,  to  be  held  at  Saratoga,  I  will  bring  this  matter  to  the 
attention  of  the  American  Bar  and  it  may  be  that  the  Associ- 
ation may  have  suggestions  to  make  concerning  it.  If  so,  it 
will  be  my  pleasure  as  well  as  my  duty  to  communicate  further 
with  you. 

Very  truly  yours, 

Charles  F.  Manderson, 
President  of  the  American  Bar  Association.*' 

I  submit  this  correspondence  to  you,  suggesting  the  refer- 
ence of  this  important  subject  to  the  Committee  on  Jurispru- 
dence  and  Law  Reform  that  it  may  after  due  deliberation 
report  with  recQmmendations  to  the  Association. 


CHARLES   F.    MANDBRSON.  201 

The  Constitution  of  the  Association  makes  it  my  duty  to 
^'  communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  in 
Congress  during  the  preceding  year.'*  I  proceed  to  the  per- 
formance of  this  arduous  task,  craving  your  patient  attention. 

The  Congress  of  the  United  States. 

It  is  doubtful  if  any  Congress  has  had  to  deal  with  problems 
more  difficult  and  legislation  more  important  in  its  results  than 
the  first  session  of  the  56th,  which  began  on  December  4th, 
1899,  and  adjourned  on  June  7th,  1900.  The  law  making 
mania  is  in  evidence  from  the  fact  that  in  the  Senate  there 
were  introduced  4,961  bills,  and  in  the  House  12,220.  Of 
these  there  were  enacted  197  public  and  729  private  laws. 
Many  of  the  bills  bearing  upon  subjects  of  grave  import  are  in 
the  hands  of  the  committees,  or  upon  the  over-burdened  cal- 
endars of  the  two  houses,  and  will  receive  consideration  at 
the  next  session. 

The  legislation  accomplished  has  reached  into  the  very  heart 
of  the  difficult  questions  presented,  and  many  of  the  unusual 
responsibilities  that  devolved  upon  the  Federal  legislature 
have  been  met  with  fearlessness  and  with  a  wisdom  that  time 
will  prove.  Hawaii  had  come  to  us  by  voluntary  action  and 
the  laws  essential  for  her  annexation  and  government  were 
pressing.  Alaska,  with  a  greatly  increased  population, 
excited  and  feverish  in  their  pursuit  of  the  precious  metals  on 
the  coast  line  and  on  the  Yukon,  was,  as  she  has  been  for 
many  years,  practically  without  law.  The  transition  from 
disorder  under  Spain  to  order  under  the  United  States  had  to 
be  accomplished  in  Porto  Rico,  and  her  relative  status  deter- 
mined. The  condition  of  affairs  in  the  distant  Philippines 
was  disturbing  and  the  Army  and  Navy  needed  the  legisla- 
tion that  would  permit  efficiency.  Our  guardianship  over 
Cuba  brought  up  much  to  disturb.  A  fixed  standard  of  value 
was  needed  to  bring  about  stability  in  business.  Active 
industry  in  all  the  trades  was  demanding  a  larger  volume  of 
14 
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the  circulating  medium.  Valuable  treaties  with  other  powers 
were  pending  for  the  consideration  of  the  Senate. 

I  refer  to  the  laws  that  seem  to  be  of  general  interest, 
congratulating  myself  and  you  that  the  number  is  not  greater, 
for  as  has  been  well  stated  by  the  accomplished  President  pro 
tempore  of  the  Senate,  the  Honorable  Senator  from  Maine, 
"  It  is  no  small  part  of  the  duty  of  Congressional  leaders  to 
contrive  how  not  to  legislate;  to  prevent  great  numbers  of 
ill-considered,  selfishly  promoted  and  vicious  measures  from 
becoming  laws.'* 

Agriculture. — Four  hundred  acres  of  the  Arlington  Estate 
are  set  aside  as  a  general  experimental  farm,  where  agricul- 
ture, animal  industry  and  horticulture  may  be  fostered,  under 
the  direction  of  the  Secretary  of  Agriculture. 

Publications  issued  by  Agricultural  Departments  of  the 
states  are  admitted  to  the  mails  as  second-class  matter. 

Alaska. 

A  very  voluminous  act  has  passed  organizing  a  complete 
civil  government  for  this  District.  The  territory  ceded  by 
Russia  under  the  treaty  of  1867  shall  constitute  a  civil  and 
judicial  district,  with  the  seat  of  government  changed  from 
Sitka  to  Juneau. 

A  civil  code  regulating  the  domestic  relations,  estates  in 
land,  in  dower,  by  the  curtesy,  conveyances,  wills,  descent,  the 
law  merchant,  municipal,  public  and  private  corporations, 
eminent  domain,  liens,  mortgages,  insurance,  etc.;  and  a  civil 
code  of  procedure,  covering  actions  of  every  kind  in  the 
courts,  form  parts  of  the  act,  and  with  the  criminal  code 
heretofore  framed,  form  a  complete  body  of  laws  for  the 
district. 

The  Executive  and  Judicial  Departments  are  fully  organized, 
but  the  legislative  power  is  retained  by  the  Congress.  The 
President  appoints  a  Governor,  a  Surveyor-General,  who  is 
ex-ofl5cio  Secretary  of  the  District,  three  District  Judges,  three 
District  Attorneys  and  three  Marshalls.     The  duties  of  these 
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officials  are  clearly  deBned  in  the  law.  These  are  all  salaried 
officers  and  fees  collected  by  them  are  to  be  turned  into  the 
Treasury.  Licenses  for  carrying  on  every  conceivable  business 
are  to  be  issued  by  the  District  Courts  and  the  license  tax 
varies  from  taxidermists  at  ten  dollars  and  peddlers  twenty- 
five,  to  breweries  five  hundred,  pawnbrokers  three  hundred 
dollars  and  railroads  one  hundred  dollars  per  mile  per  annum. 

The  Secretary  of  the  Interior  is  to  make  all  needful  rules 
and  regulations  for  the  education  of  children,  without  reference 
to  race. 

The  federal  laws  relating  to  mining  claims  is  extended  over 
the  district  and  exploration  and  mining  for  precious  metals 
may  be  had  by  citizens  of  the  United  States  on  land  and  shoal 
water,  between  low  and  mean  high  tide,  and  citizens  may 
dredge  and  mine  in  waters  below  low  tide  under  rules  and  regu- 
lations prescribed  by  the  Secretary  of  War. 

This  legislation  is  of  great  importance  as  showing  the  proba- 
ble course  that  will  be  pursued  by  the  Congress  concerning 
dther  possessions  that  may  have  come  to  us  either  by  purchase 
or  conquest.  The  act  certainly  throws  every  safeguard  about 
the  lives  and  liberties  of  the  inhabitants  of  the  district  and 
permits  the  "pursuit  of  happiness"  under  conditions  more 
desirable  in  some  respects  than  obtain  in  some  of  the  .sovereign 
states  of  the  Republic. 

Appeals. — The  amendments  to  sections  6  and  7  of  the  Act 
of  March  3rd,  1891,  so  frequently  urged  by  our  Association, 
to  confer  upon  Courts  of  Appeal  '*  appellate  jurisdiction  to 
hear  and  determine  an  appeal,  or  writ  of  error,  from  interlocu- 
tory orders,  and  decrees,  appointing  or  refusing  to  appoint 
receivers,  or  vacating  or  refusing  to  vacate  such  an  order  or 
decree,  or  allowing  or  refusing  to  allow  injunctions,  notwith- 
standing an  appeal  in  such  cases  upon  final  decree  would, 
under  the  statutes,  regulating  such  cases,  go  direct  to  the 
Supreme  Court  of  the  United  States,"  and  further  to  "pro- 
vide an  appeal  not  only  where  an  injunction  has  been  grante<l 
or  continued  but  also  where  it  has  been  refused  or  dissolved 
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and  also  where  an  application  for  the  appointment  of  a  receiver, 
or  for  the  vacation  of  such  appointment,  shall  be  either 
granted  or  refused  "  have  not  yet  been  adopted  by  the  Federal 
legislature. 

An  amendment  has  been  made  however  to  the  seventh  sec- 
tion of  the  Act  of  March  .3rd,  1891,  by  which  an  appeal  may  be 
taken  upon  a  hearing  in  a  district  or  circuit  court,  or  by  a  judge 
thereof  in  vacation,  where  an  injunction  shall  be  granted  or 
continued,  or  a  receiver  appointed,  by  an  interlocutory  order  or 
decree,  in  a  cause  in  which  an  appeal  from  a  final  decree  may 
be  taken  ;  the  appeal  from  the  interlocutory  order  to  be  taken 
within  thirty  days. 

Army — The  number  of  cadets  at  the  Military  Academy 
has  been  increased,  permitting  a  greater  output  to  that  great 
school. 

Bill  of  Exceptions  may  be  allowed  when  trial  judge,  by 
reason  of  death,  sickness  or  other  disability,  is  unable  to  settle 
the  same,  by  his  successor  in  office  or  by  any  other  judge  of 
the  court  in  which  the  cause  was  tried  when,  upon  satisfactory 
evidence,  he  is  satisfied  that  he  can  pass  upon  the  same. 

Courts. — New  divisions  of  judicial  districts  have  been 
made  in  the  eastern  and  western  districts  of  Tennessee,  north- 
ern district  of  Georgia,  northern  district  of  Texas,  northern 
and  southern  districts  of  California  and  the  southern  district 
of  Iowa. 

The  State  of  New  York  is  re-divided  into  four  new  districts 

« 

and  a  District  Judge  was  appointed  for  the  newly-constituted 
western  district. 

Terms  of  court,  as  to  time  and  place,  are  provided  for  in  the 
western  district  of  Virginia,  in  South  Carolina,  Texas,  west- 
ern district  of  Louisiana,  southern  district  of  Florida,  western 
district  of  Wisconsin,  eastern  district  of  North  Carolina,  and 
in  the  Indian  Territory. 

Crimes. — An  important  extradition  act,  growing  out  of  our 
peculiar  relations  with  Cuba  and  the  commission  of  grave 
offences  there  by  those  entrusted  by  the  United  States  with 
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important  duties,  is  that  passed  on  June  6th,  which  provides  that 
whenever  any  foreign  country  or  territory  is  occupied  by  or  is 
under  the  control  of  the  United  States,  any  person  who  shall 
violate  the  criminal  laws  in  force  therein,  and  has  fled  from 
justice  to  this  country,  shall  be  liable  to  arrest  and  detention 
by  the  authorities  of  the  United  States  and  on  request  of  the 
military  governor,  or  other  chief  executive  officer  in  control  of 
such  foreign  country,  shall  be  surrendered  for  trial  under  the 
laws  in  force  where  the  offence  was  committed.  The  proceed- 
ing prior  to  extradition  must  be  had  before  a  United  States 
jud^e  and  probable  cause  of  guilt  must  be  established. 

No  person  charged  with  political  offenses  shall  be  returned. 

Cuba. 

Vessels  owned  by  Cubans  are  entitled  in  United  States  ports 
to  the  rights  and  privileges  of  the  most  favored  nations. 

District  of  Columbia. 

A  Board  of  Charities  of  five  persons  is  created  to  exercise 
supervision  of  all  charitable  and  correctional  institutions 
which  are  supported  in  whole  or  in  part  by  congressional 
appropriation.  They  shall  report  to  Congress  through  the 
District  Commissioners. 

Game. — The  Department  of  Agriculture  is  empowered  to 
look  after  the  preservation,  distribution,  introduction  and 
restoration  of  game  and  other  wild  birds.  No  foreign  wild 
animal  or  bird  shall  be  imported,  except  under  special  per- 
mit from  the  Secretary,  but  natural  history  specimens  for 
museums  and  certain  cage  birds  may  be  brought  in.  The 
importation  of  the  mongoose,  flying  foxes  or  fruit  bats,  English 
sparrows,  the  starling  and  like  creatures,  is  prohibited  and 
when  brought  to  port  shall  be  destroyed  or  returned.  The 
interstate  transportation  of  animals  or  birds,  whose  importa- 
tion is  prohibited,  or  which  have  been  killed  in  violation  of  the 
game  laws  of  any  state  or  territory,  is  made  unlawful  with 
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heavy  penalties  for  violation  upon  the  shipper^  the  carrier  and 
the  consignee. 

Hawaii. 

The  government  of  this  territory  is  provided  for.  All  per- 
sons who  were  citizens  of  Hawaii  August  12th5  1898,  are 
declared  to  be  citizens  of  the  United  States. 

The  constitution,  except  as  in  the  act  otherwise  provided, 
and  the  laws  of  the  United  States  not  locally  inapplicable, 
shall  have  force  and  effect  in  the  Territory.  The  constitution 
of  the  Republic  of  Hawaii  and  its  laws,  which  are  not  in  con- 
flict with  the  constitution  and  laws  of  the  United  States,  shall 
continue  in  force,  except  a  large  number  which  are  repealed 
and  those  remaining  are  subject  to  repeal  by  the  legislature  of 
Hawaii  or  the  Congress.  General  elections,  beginning  in 
1900,  are  provided  for,  also  the  election,  qualifications,  powers 
and  duties  of  members  of  the  Legislature.  The  Senate 
shall  be  composed  of  fifteen  and  the  House  of  thirty  members. 
The  executive  power  is  lodged  in  a  Governor,  a  Secretary, 
both  to  be  appointed  by  the  President,  and  the  following 
officials  to  be  appointed  by  the  Governor,  by  and  with  the  con- 
sent of  the  Senate  of  Hawaii ; — An  Attorney-General,  Treas- 
urer, Commissioner  of  Public  Lands,  Commissioner  of  Agri- 
culture and  Forestry,  Superintendent  of  Public  Works, 
Superintendent  of  Public  Instruction,  Auditor  and  Deputy, 
Surveyor,  High  Sheriff*  and  members  of  the  Boards  of  Health, 
Public  Instruction,  Prison  Inspectors,  etc.  The  duties  of 
these  officials  are  defined  in  the  act. 

The  judiciary  of  the  Territory  is  composed  of  the  Supreme 
Court  with  three  judges,  the  Circuit  Court  and  such  inferior 
courts  as  the  legislature  may  establish.  The  judges  are 
appointed  by  the  President.  The  Territory  is  made  a  Federal 
Judicial  District  with  a  District  Judge,  District  Attorney  and 
Marshall,  all  appointed  by  the  President.  The  District  Judge 
shall  have  all  the  powers  of  a  Circuit  Judge. 


CHARLES   F.    MANDERSON.  207 

The  election  of  a  Delegate  in  Congress  is  provided  for  and 
the  Territory  is  made  an  Internal  Revenue  and  Customs 
District. 

Money. — An  Act  was  passed  March  14, 1900,  to  define  and 
fix  the  standard  of  value,  to  maintain  the  parity  of  all  forms 
of  money  issued  or  coined  by  the  United  States  and  to  refund 
the  public  debt. 

The  dollar,  consisting  of  twenty-five  and  eight-tenths  grains 
of  gold  nine-tenths  fine,  shall  be  the  standard  of  value  and  all 
forms  of  money  issued  or  coined  shall  be  maintained  at  a 
parity  of  value  with  this  gold  standard.  The  United  States 
notes  and  Treasury  notes  shall  be  redeemed  in  gold  coin  and  a 
redemption  fund  of  one  hundred  and  fifty  millions  of  gold  coin 
and  bullion  is  set  aside  for  that  purpose  only. 

The  methods  by  which  the  Secretary  of  the  Treasury  shall 
maintain  this  redemption  fund  intact  are  provided  for.  The 
legal  tender  quality  of  the  silver  dollar  and  other  money 
coined  or  issued  by  the  United  States  is  not  affected  by 
the  act. 

The  deposit  of  gold  coin  with  the  Treasurer  and  the  issue  of 
gold  certificates  therefor  and  the  coinage  of  silver  bullion  into 
subsidiary  silver  coin  is  provided. 

The  National  Bank  law  is  amended  to  permit  banks  to  be 
created  with  twenty-five  thousand  dollars  capital  in  places 
whose  population  does  not  exceed  three  thousand.  Provision 
is  made  for  the  refunding  of  outstanding  bonds  at  a  low  rate 
of  interest  and  under  it  bonds  bearing  3,  4,  and  5  per  cent, 
interest  have  been  refunded  for  bonds  bearing  2  per  cent., 
which  it  is  stated  is  the  lowest  rate  of  interest  at  which  the 
bonds  of  any  government  have  ever  been  placed.  I  am 
informed  by  the  Secretary  of  the  Treasury  that  from  March 
14th  to  August  1st,  1900,  there  have  been  surrendered  for  2 
per  cent,  bonds  the  enormous  sum  of  $320,979,600,  with  a  net 
saving  to  the  government,  by  reason  of  the  refunding,  of 
$8,159,161. 
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A  tub  is  thrown  to  the  bi-metalic  whale  by  the  following : 

"  That  the  provisions  of  this  act  are  not  intended  to  pre- 
clude the  accomplishment  of  international  bi-metalism  when- 
ever conditions  shall  make  it  expedient  and  practicable  to 
secure  the  same  by  concurrent  action  of  the  leading  commer- 
cial nations  of  the  world  and  at  a  ratio  which  shall  insure  per- 
manence of  relative  value  between  gold  and  silver/' 

This  sop  to  the  Cerberus  that  sits  at  the  gate  that  leads  to 
the  free  and  unlimited  coinage  of  silver  at  the  ratio  of  sixteen 
to  one,  without  the  consent  of  any  nation  on  earth,  seems  to 
have  changed  the  paramount  place  of  political  issues. 

Navy  appropriations  are  very  large,  showing  some  of  the 
results  of  the  Republic  becoming  a  "  World  Power." 

Two  battleships  with  the  heaviest  armor  and  most  powerful 
ordnance ;  three  armored  cruisers,  to  be  the  best  of  their  class 
and  capable  of  the  highest  possible  speed;  five  submarine 
torpedo  boats  of  the  Holland  type,  and  the  highest  class  of 
ordnance  for  all,  are  to  be  constructed.  If  armor  plate  can- 
not be  procured  for  a  price  that  the  Secretary  of  the  Navy 
considers  reasonable,  the  Government  is  to  erect  its  own  factory 
for  its  manufacture. 

The  Frigate  Constitution  is  to  recall  the  glories  of  the  old 
Navy  by  being  restored  to  the  same  condition  as  to  hull  and 
rigging  as  she  was  when  in  active  service,  the  Massachusetts 
Society  of  the  Daughters  of  1812  to  pay  the  cost. 

Pensions. — All  soldiers  of  the  Mexican  War,  who  are 
wholly  disabled  for  manual  labor  and  are  in  destitute  circum- 
stances have  their  pensions  raised  from  eight  to  twelve  dollars 
a  month. 

The  disability  pension  law  is  amended  to  provide  that  disa- 
bilities in  the  aggregate  of  claimant  may  be  considered  in  ascer- 
taining the  amount  of  the  pension,  and  the  provisions  of  the 
act  are  limited  to  widows  who  married  prior  to  June  27th,  1890, 
and  whose  income  does  not  exceed  two  hundred  and  fifty  dollars 
a  year. 
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Porto  Rico. 

Another  of  the  possessions  that  came  to  us  as  the  result  of 
our  war  with  Spain  has  been  provided  with  a  government. 

All  inhabitants  who  were  Spanish  subjects  on  April  11th, 
1899,  and  their  children  born  since  are  citizens  of  Porto  Rico, 
except  those  who  elected  to  preserve  their  allegiance  to  Spain 
prior  to  April  11th,  1900.  All  laws  of  the  country  not  in 
conflict  with  those  of  the  United  States  shall  continue  in  force 
until  altered  or  modified  by  the  legislative  authority  provided 
for  in  the  act. 

The  Governor  is  appointed  by  the  President  and  has  the 
powers  usually  given  to  a  Territorial  Governor.  There  is  also 
appointed  a  Secretary,  A tforney- General,  Treasurer,  Auditor,  ^ 
Commissioner  of  the  Interior  and  of  Education.  These,  with 
five  other  persons,  native  inhabitants  of  Porto  Rico,  constitute 
an  Executive  Council  having  legislative  powers,  forming  one 
of  the  two  houses  that  constitute  the  legislative  assembly. 
The  other  branch  called  the  House  of  Delegates  is  composed 
of  thirty-five  members,  elected  in  seven  districts,  there  being 
five  from  each  district.  The  act  provides  for  the  election  of 
these  delegates,  every  citizen  of  Porto  Rico  who  was  a  bona 
fide  resident  thereof  for  one  year  being  entitled  to  a  vote. 

The  Governor  has  the  veto  power,  but  the  assembly  may 
pass  a  bill  over  his  veto  by  a  two-thirds  vote.  The  same 
power  to  annul  laws  that  obtains  as  to  all  the  territories  of  the 
United  States  is  retained  by  Congress. 

The  judicial  power  is  vested  in  the  courts  and  tribunals 
already  established.  The  Justices  of  the  Supreme  Court  of 
the  Territory  and  the  Marshal  thereof  shall  be  appointed  by 
the  President  and  the  judges  ^of  the  District  Court  by  the 
Governor,  with  the  advice  and  consent  of  the  Executive 
Council,  and  the  Legislative  Assembly  has  full  power  in 
respect  to  the  jurisdiction  of  said  courts.  The  Federal  Judi- 
cial District  of  Porto  Rico  is  established.  The  President 
appoints  the  Judge,  District  Attorney  and  Marshal  and  the 
Judge  has  the  powers  usually  exercised  by  the  District  and 


210  THE    president's    ADDRESS. 

Circuit  Judges  of  the  United  States.  Writs  of  error  and 
appeals  are  provided  to  the  Supreme  Court  of  the  United 
States  both  from  the  Supreme  Court  of  Porto  Rico  and  the 
Federal  District  Court. 

The  voters  are  to  choose  every  two  years  a  resident  commis- 
sioner to  the  United  States  who  shall  be  entitled  to  official 
recognition  by  all  departments  and  shall  be  paid  by  the  United 
States  five  thousand  dollars  per  annum.  lie  must  be  a  bona 
fide  citizen  of  Porto  Rico,  thirty  years  old  and  able  to  read  and 
write  English.  A  commission  of  three  members  is  to  be 
appointed  by  the  President  to  complete  and  revise  the  laws  of 
Porto  Rico  and  to  report  advisable  legislation. 

There  are  no  export  duties,  and  taxes,  licenses,  fees  and 
assessments  may  be  provided  by  the  Assembly.  Bonded 
indebtedness  is  permitted,  not  to  exceed  seven  per  cent,  of  the 
tax  valuation  of  property. 

Imports  into  Porto  Rico,  shall  pay  the  same  duties,  from 
ports  other  than  those  of  the  United  States,  which  are  required 
by  law  to  be  collected  upon  articles,  imported  into  the  United 
States  from  foreign  countries.  On  coffee  imported  there  is  a 
duty  of  five  cents  a  pound.  Spanish  scientific,  literary  and 
artistic  works  and  English  books,  imported  from  the  United 
States,  are  admitted  free  of  duty.  Merchandise  coming  into  the 
United  States  from  Porto  Rico  and  coming  into  Porto  Rico 
from  the  United  States  shall  pay  fifteen  per  cent,  of  the  duties 
imposed  upon  like  merchandise  imported  from  foreign  countries. 
Whenever  the  Legislative  Assembly  of  Porto  Rico  shall  put 
into  operation  a  system  of  local  taxation  to  pay  the  expenses  of 
its  government  all  tariff  duties  on  merchandise  passing  between 
the  two  countries  shall  cease  and  all  articles  shall  be  entered  at 
the  several  ports  free  of  duty  and  in  no  event  shall  any  duties 
be  collected  after  March  1st,  li)02.  All  duties  and  taxes 
collected  in  Porto  Rico,  less  the  cost  of  their  collection,  and 
the  gross  amount  of  all  duties  and  taxes  in  the  United  States 
on  articles  coming  from  Porto  Rico,  shall  be  expended  for  the 
government  and  benefit  of  Porto  Rico  and  paid  into  its  treasury. 
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Thus  it  will  be  seen  that  this  government  derives  no  fund  what- 
ever from  these  imports  during  the  time  they  are  collected  and 
the  whole  amount  is  used  for  the  benefit  of  the  local  govern- 
ment. In  addition  to  this  the  sum  of  ^2,095,455.88,  being  the 
amount  of  customs  revenue  collected  by  the  United  States  on 
importations  from  Porto  Rico  since  its  evacuation  by  the 
Spanish  forces,  October  18th,  1898,  to  January  1st,  1900,  and 
all  sums  collected  since  that  date,  were  placed  at  the  disposal 
of  the  President  to  be  used  in  Porto  Rico  for  the  aid  and  relief 
of  its  people,  for  public  education,  public  works  and  other 
governmental  purposes. 

Public  Lands. — Where  an  unmarried  woman  has  settled 
on  public  lands  under  the  homestead  law  and  has  married,  or 
shall  marry,  she  shall  not  on  account  of  her  marriage  lose  her 
right  to  entry  and  patent  for  the  land,  provided  her  husband 
is  not  claiming  another  tract  of  land  under  the  homestead  law. 

Another  act  opens  all  agricultural  public  lands,  whether 
acquired  by  treaty  or  agreement  with  Indian  tribes,  to  settle- 
ment and  confirms  the  title  of  those  who  have  settled  thereon 
in  good  faith. 

Heretofore  settlers  on  lands  acquired  from  Indians  paid  the 
price  that  the  government  had  agreed  to  pay  the  Indians. 
Now  they  will  acquire  title  under  the  homestead  act  simply  by 
paying  oflSce  fees.  It  is  estimated  that  this  will  open  twenty- 
nine  million  acres  of  land  partially  arid. 

Red  Cross. — The  American  National  Red  Cross  Society 
is  incorporated. 

Treaties. — The  following  Conventions  have  ripened  into 
treaties  by  the  ratification  of  the  Senate: 

Between  the  United  States,  Germany,  and  Great  Britain,  to 
adjust  amicably  the  questions  between  the  three  Governments  in 
respect  to  the  Samoan  group  of  Islands.  It  annuls  all  former 
tripartite  treaties  in  regard  to  Samoa.  The  United  States 
obtains  Tutuila,  a  fertile  island  with  about  four  thousand  people, 
having  the  splendid  harbor  of  Pago  Pago,  capable  of  affording 
safe  anchorage  for  our  Navy.     The  government  has  purchased 
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and  is  now  building  the  needed  wharves  and  docks  to  make  a 
naval  and  coaling  station. 

Between  the  same  powers  a  treaty  has  been  made  for  the 
settlement  of  the  claims  of  American  citizens  for  losses  alleged 
to  have  been  sustained  by  reason  of  unwarranted  military 
action,  the  King  of  Sweden  and  Norway  being  arbitrator. 

Also  a  convention  for  the  pacific  settlement  of  international 
disputes  and  a  declaration  to  prohibit,  for  the  term  of  five 
years,  the  launching  of  projectiles  and  explosives  from  balloons 
and  other  new  methods  of  destructive  warfare  of  a  similar 
nature,  the  same  having  been  signed  at  the  Conference  at  the 
Hague  by  the  plenipotentiaries  of  the  United  States  and  other 
countries  on  July  29th,  1899. 

Also  a  convention  of  powers,  represented  at  the  Hague 
Peace  Conference,  for  the  adaption  to  maritime  warfare  of  the 
principles  of  the  Geneva  Convention  of  August  22nd,  1864. 

Also  treaties  with  Peru  and  with  the  Argentine  Republic 
for  the  extradition  of  criminals. 

Legislation  of  States. 

The  evil  of  over  legislation,  of  the  passion  for  law  making, 
continues  with  unabated  force,  bringing  in  its  train  the  ills  of 
paternalism,  dead  letter  statutes,  with  disregard  and  even  con- 
tempt for  law.  Last  year  your  President  called  attention  to 
some  of  the  absurd  enactments,  many  of  which  "are  more 
honored  in  the  breach  than  in  the  observance,"  that  fill  space 
in  session  laws. 

Luckily  there  are  some  constitutional  limitations  upon  legis- 
lative power,  and  those  who  have  framed  organic  acts  have 
sought  in  some  degree  to  check  the  avaricious  appetites  of  the 
annual  and  biennial  legislators. 

That  in  the  minds  of  the  people  there  is  a  growing  distrust 
of  legislative  bodies,  and  fear  of  the  course  of  their  leaders,  is 
shown  by  the  action  of  the  later  Constitutional  Conventions  in 
curtailing  the  length  of  sessions,  the  substitution  of  biennial 
for  annual  meetings,  the  prohibition  of  special  laws,  the  for- 
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bidding  of  the  grant  of  exclusive  privileges  to  any  corporation 
or  association,  the  requirement  that  the  subject  of  every  act 
shall  be  clearly  expressed  in  its  title,  that  there  shall  be  a 
separate  act  for  each  subject  and  that  the  several  readings  of 
bills  shall  be  upon  different  days. 

In  the  forty-five  states  and  the  three  territories  of  Arizona, 
New  Mexico,  and  Oklahoma,  only  eleven  permit  their  legisla- 
tive assemblies  to  sit  without  limit  as  to  time.  The  remaining 
thirty-seven  fix  forty  days  as  the  shortest  and  ninety  days  as 
the  longest  period  that  the  infliction  may  exist. 

The  following  six  states  hold  annual  sessions,  and  four  of 
these  without  time  limit :  Georgia,  Massachusetts,  New  Jersey, 
New  York,  Rhode  Island,  and  South  Carolina.  There  is 
effort  under  way  in  several  of  these  states  to  bring  about 
biennial  sessions.  Of  the  remaining  forty-two  States  and  Ter- 
ritories seven  hold  biennial  sessions  in  even  numbered  and 
thirty-five  in  odd  numbered  years. 

Unhappy  he,  who  in  the  preparation  of  the  annual  address 
finds  the  burden  upon  him  to  communicate  to  the  Association 
*the  most  noteworthy  changes  in  statute  law  on  points  of 
general  interest"  in  the  odd  numbered  years.  On  the  last 
occasion  it  required  the  examination  of  forty-two  volumes  of 
session  laws,  many  of  them  covering  from  500  to  1,000  pages. 
The  most  voluminous  sinner  this  year  is  the  State  of  Mary- 
land that  issues,  it  is  hoped  to  an  admiring  and  grateful  people, 
a  book  of  1372  pages,  at  the  modest  "price  of  $5.40,  express 
prepaid." 

I  comment  to  day  on  the  laws  passed,  within  the  year,  by 
thirteen  states  that  have  held  regular  sessions,  and  the  states 
of  California,  Michigan  and  Texas,  whose  legislatures  have 
been  in  extra  session  under  the  call  of  their  governors. 

I  will  not  weary  you  by  reading  all  the  report  on  the  state 
enactments  of  1900  and  will  simply  call  attention  to  some  of 
the  most  notable.  I  hope,  however,  that  when  published  they 
will  command  your  attention  and  that  some  method  may  be 
devised  to  correct  the  evil  of  over-legislation  and  guard  the 


214  THB  president's  address. 

body  politic  from  the  mischiefs  to  be  apprehended  from  indis- 
criminate, reckless,  experimental  and  sometimes  corrupt  legis- 
lation. 

The  evil  is  a  growing  one  and  repeated  warnings  seem  to 
have  had  but  little  eflFect.  Nearly  twenty  years  ago  our  honored 
President  Phelps  spoke,  in  emphatic  tones,  words  that  I  must 
quote.  He  said,  speaking  of  the  material  of  which  legisla- 
tures are  composed  and  their  capacity  to  regulate  the  delicate 
machinery  by  which  the  details  of  local  government  are  car- 
ried on, — "We  know  that  such  bodies  do  not  command  public 
confidence ;  that  their  sessions  are  viewed  with  apprehension 
and  their  adjournments  with  a  feeling  of  relief.  Even  in  those 
legislatures  whose  integrity  is  unquestioned,  the  perusal  of 
their  labors  is  rarely  calculated  to  inspire  confidence  in  their 
wisdom.  In  the  majority  of  them — happily  not  in  all — the 
session  laws  exhibit  hasty,  inconsiderate,  ill-advised  legislation, 
framed  to  meet  the  real  or  supposed  hardship  of  some  particu- 
lar case,  to  further  some  private  end  or  to  reflect  some  tempo- 
rary gust  of  popular  feeling ;  they  are  characterized  by  a  ten- 
dency to  extend  legislation  to  all  manner  of  subjects,  as  well 
without  as  within  the  domain  of  municipal  law,  making  a  new 
statute  the  remedy  for  all  ills  and  all  inconveniences ;  by  a 
looseness  and  ambiguity  of  expression  that  leads  to  endless 
uncertainty  and  litigation  and  last  and  worst,  by  a  fluctuation 
of  purpose  that  deprives  statute  law  of  all  stability  and  alters, 
amends,  reconstructs  and  repeals  its  enactments  from  year  to 
year  more  rapidly  than  the  courts  can  grope  their  way  to  a 
construction  of  the  language  in  which  they  are  couched." 

A  terrific  charge,  truly,  but  the  Grand  Jury  of  public  opinion 
would  declare  it  a  true  bill. 

I  commend  to  your  careful  thought  the  forcible  address  upon 
"  The  American  Legislature  *'  delivered  by  Honorable  Moorfield 
Storey  before  our  Association  in  1894.  It  deserves  a  place  in 
every  Legislative  Manual  and  if  its  suggestions  were  adopted 
there  would  be  a  new  reign  of  law  and  increased  respect  for 
its  rules. 
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A  very  able  article  appeared  within  the  year  in  the  North 
American  Review  from  the  pointed  pen  of  Honorable  David 
B.  Hill,  entitled  "  We  are  too  much  governed."  It  deserves 
your  studious  attention  as  a  calm,  dispassionate  presentation  of 
a  great  evil  and  affording  wise  suggestions  of  fair  remedies, 
such  as  the  creation  of  an  intelligent  public  sentiment  which 
shall  insist  that  the  volume  of  legislation  shall  be  reduced 
within  reasonable  limits ;  that  lobbyists,  promoters,  strikers 
and  corruptionists  shall  be  kept  away  from  legislative  halls ; 
that  general  rather  than  special  laws  shall  pass ;  that  biennial 
sessions  shall  be  substituted  for  annual  ones ;  that  constitutional 
amendments  should  be  secured  further  restricting  the  power  of 
legislation  ;  to  which  might  be  added  a  fuller  realization  of  the 
duties  devolving  upon  the  intelligent  citizenship  of  the  country, 
by  which  the  best  material  in  legislative  districts  shall  be  will- 
ing to  make  the  personal  sacrifice  incident  to  the  filling  of 
minor  positions  in  the  public  service. 

Few  realize  that  there  were  enacted  in  1899,  4,834  general 
and  9,32o  local,  special,  or  private  laws,  making  a  total  (hardly 
entitled  to  be  called  a  grand  total)  of  14,159  laws  in  the  states 
alone.  The  proportion  is  as  large  in  1900,  the  only  relief  being 
that  fewer  states  held  legislative  sessions. 

Governor  Hill  well  says :  '*  It  is  a  serious  mistake  to  teach 
the  doctrine  that  the  state  must  support  its  citizens,  must  pro- 
vide them  with  work,  must  regulate  what  they  shall  eat,  drink 
and  wear,  and  otherwise  control  their  customs,  recreations  and 
privileges  through  and  by  means  of  the  authority  of  legislative 
enactments." 

The  evil  is  no  new  one.  In  days  of  old,  Tacitus  declared : 
'*  When  the  state  is  most  corrupt,  then  the  laws  are  most  multi- 
plied." "The  tendency  to  deal  with  every  evil  that  appears 
in  society,  by  coercive  legislation  "  says  Lecky,  that  thoughtful 
philosopher,  "  weakens  the  robust,  self-reliant,  resourceful 
habits  on  which  the  happiness  of  society  so  largely  depends 
and  at  the  same  time,  by  multiplying  the  functions  and  there- 
fore increasing  the  expenses  of  government,  throws  new  and 
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criisliing  burdens  on  struggling  industry."  Showing,  in  his 
excellent  and  late  work  "The  Map  of  Life"  how  injudicious 
and  improvident  laws  defeat  the  very  purpose  for  which  they 
are  framed, — he  says :  *'  Measures  guaranteeing  men,  and  still 
more,  women,  from  excessive  labor,  and  surrounding  them  with 
costly  sanitary  precautions,  may  easily,  if  they  are  injudi- 
<}ious]y  framed,  so  handicap  a  sex  or  people  in  the  competition 
of  industry  as  to  drive  them  out  of  great  fields  of  industry, 
restrict  their  means  of  livelihood,  lower  their  standard  of 
wages  and  comfort,  and  thus  seriously  diminish  the  happiness 
of  their  lives." 

Gentlemen  of  the  American  Bar  Association,  you  can  do 
much  to  bring  about  a  better  condition  by  vigorous  effort, 
inculcating  in  the  public  mind  the  well  recognized  doctrine 
that  •'  that  government  is  best,  which  governs  the  least." 

California. 

Extra  session. — January  29th,  1900,  to  February  10th,  1900. 

In  extra  session,  called  by  the  Governor,  several  amendments 
to  the  constitution  of  the  state  are  proposed  as  follows  : 

Amendments  to  Constitution. — 1.  Provides  that  any 
city  of  more  than  three  thousand  five  hundred  people  may 
«lect  fifteen  of  its  citizens  as  a  Board,  to  prepare  and  submit 
to  the  electors  a  city  charter.  If  a  majority  favor  the  charter, 
it  is  submitted  to  the  legislature  as  a  whole,  to  be  approved  or 
rejected,  without  power  of  amendment  or  alteration.  If 
approved  it  becomes  the  organic  law  of  the  municipality, 
superseding  any  existing  charter  and  all  courts  are  required  to 
tcake  judicial  notice  thereof.  At  intervals  of  not  less  than  ten 
years  amendments  may  be  submitted  to  the  voters.  If  this 
amendment  shall  be  adopted  by  the  people  it  will  inaugurate  a 
most  interesting  effort  at  local  self-government  by  municipalities. 

2.  Provides  material  changes  of  the  Constitution  as  it  relates 
to  the  judicially.  The  Supreme  Court  is  reduced  from  seven 
judges  to  five  and  is  to  be  composed  of  one  chief  justice  and 
four  justices,  who  are  to  hold  ofiice  for  twelve  years.     All  of 
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the  sessions  are  to  be  held  in  San  Francisco.  The  state  is 
divided  into  three  appellate  districts,  in  each  of  which  there  is 
to  be  a  Court  of  Appeals  of  three  judges,  elected  for  twelve 
years.  Its  judgments  are  final,  except  where  the  decision  con- 
flicts with  a  previous  decision  of  the  Supreme  Court,  or  of 
another  District  Court  of  Appeals.  In  both  the  Supreme 
Court  and  the  Court  of  Appeals  oral  argument  must  be  made 
unless  waived  by  the  parties,  with  the  consent  of  the  court. 
Not  more  than  twenty  cases  shall  be  under  submission  for 
decision  at  any  one  time.  No  judge  shall  receive  any  monthly 
salary  unless  he  shall  take  and  file  an  oath  that  no  cause 
remains  undecided  in  his  court  for  more  than  ninety  days. 

The  Supreme  Court  has  appellate  jurisdiction  direct  from 
the  Superior  Courts  (one  of  which  is  to  be  established  in  each 
county  with  large  jurisdiction)  in  proceedings  where  is  drawn 
in  question  the  validity  of  a  statute,  or  of  an  authority  exercised 
under  the  United  States,  or  any  statute  claimed  to  be  repug- 
nant to  the  constitution  or  laws  of  the  United  States,  or  the 
constitutionality  of  any  state  statute,  the  legality  of  any  tax 
or  assessment,  or  questions  of  eminent  domain  or  quo  warranto, 
and  in  criminal  cases,  on  decision  of  law  alone,  where  the 
judgment  is  death  or  imprisonment  for  life,  or  questions  involving 
the  validity  of  city  charters,  or  authority  exercised  thereunder. 

Harbors. — The  State  Board  of  Harbor  Commissioners  is 
granted  increased  jurisdiction  and  power,  and  the  construction 
of  docks  and  wharves  is  regulated. 

Highways. — The  act  regulating  the  width  of  wagon  tires 
is  repealed. 

Public  Works. — The  office  of  Commissioner  of  Public 
Works  is  created.  The  Commissioner  is  to  be  appointed  by  the 
Governor.  . 

Senators  of  the  United  States. — Their  election  by  direct 
vote  of  the  people  is  favored  by  both  houses. 

Telegraphic  cable  across  the  Pacific  Ocean  is  advocated 
by  joint  resolution. 
15 
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Georgia. 

Annual  Session. — October  25th,  1899,  to  December  lt)th, 
1899. 

Amendments  to  Constitution. — At  the  next  general  elec- 
tion the  people  will  vote  upon  an  amendment  permitting  pen- 
sions to  be  given  to  ex- Confederate  soldiers  who  by  reason  of 
age  and  poverty,  or  infirmity  and  poverty,  or  blindness  and 
poverty,  are  unable  to  provide  a  living  for  themselves. 

Cattle  are  to  be  protected  from  all  contagious  or  infectious 
diseases,  and  the  Commissioner  of  Agriculture  may  establish 
quarantine  lines. 

Courts  must  grant  supersedeas  in  all  criminal  cases  when 
the  defendant  has  filed  motion  for  a  new  trial. 

Crimes. — Counterfeiting  or  forging  cards,  receipts,  certifi- 
cates, or  letters  given  by  any  association  of  railway  employes, 
or  uttering  the  same,  is  made  a  misdemeanor. 

The  burning  or  attempt  to  burn  a  house  in  a  city  or  town, 
or  an  occupied  house  on  a  farm,  whether  owned  by  the  per- 
petrator or  not,  is  punishable  by  imprisonment  from  five  to 
twenty  years,  and  if  the  arson  shall  produce  the  death  or 
maiming  of  any  person,  the  punishment  shall  be  death. 

Prosecutions  for  seduction  may  be  stopped  at  any  time 
before  arraignment  and  pleading  by  the  marriage  of  the 
parties,  or  a  bona  fide  and  continuing  offer  of  marriage,  pro- 
vided bond  is  given  for  the  support  of  the  female  and  her  child, 
and  if  the  defendant  cannot  give  bond,  the  prosecution  shall 
not  be  at  an  end  until  he  has  lived  with  his  wife  for  five  years; 
and  the  wife  is  a  competent  witness  against  her  husband  as  to 
the  seduction. 

Dogs  are  to  be  taxed  and  registered,  and  if  not  registered 
are  to  be  killed. 

Game. — Turkeys,  quail,  doves,  and  deer  shall  not  be 
trapped  nor  killed  for  sale,  except  on  one's  own  land,  without 
a  license  fee  of  twentv-five  dollars. 
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Gold. — Purchasers  of  gold  in  any  form  must  keep  a  record 
of  the  purchase,  file  reports  thereof  with  the  Ordinary  of  the 
County  who  shall  report  to  the  State  Geologist. 

Health. — A  State  Board  of  embalming  is  created  who 
shall  examine  and  license  embalmers. 

Private  hospitals  may  be  established  for  the  treatment  of 
victims  of  alcohol,  morphine,  cocaine,  etc.,  and  they  may 
restrain  inmates  of  their  liberty. 

Landlords'  Lien  for  rent  or  for  supplies  is  a  special  lien 
on  the  crops  of  the  leased  land  superior  to  the  claim  of  widow 
and  children  for  a  year's  suppprt. 

Liens  of  laborers  and  material  men  are  confined  in  amount 
to  the  contract  price  of  the  improvement. 

Liquors. — Places  where  liquor  is  sold  in  violation  of  law 
are  said  in  the  statute  to  be  called  ''Blind  Tigers,"  and  the 
plant  or  animal  so  designated  is  declared  a  nuisance  and  may 
be  abated  and  the  stock-in-trade  seized. 

Manslaughter  is  defined  to  be  killing  as  the  result  of 
sudden,  violent  impulse  of  passion,  supposed  to  be  irresistible, 
and  the  jury  are  the  judges  of  the  sufficiency  of  the  time  for 
the  voice  of  reason  and  humanity  to  be  heard. 

Mortgage  given  to  trustee  to  secure  bonds  may  cover  after- 
acquired  property  when  so  expressed. 

Mortgage  given  on  crops  for  supplies,  money  and  other 
articles  of  necessity,  including  live  stock,  to  aid  in  making  and 
gathering  such  crop,  shall  be  superior  to  judgment  of  older  date. 

Notes  for  rent,  mortgage  notes  and  other  such  evidence  of 
indebtedness,  secured  by  contract  lien  or  out  of  which  a  lien 
springs  by  operation  of  law,  transferred  for  value  carry  witli 
them,  as  a  necesssary  incident,  the  lien  and  the  right  to  fore- 
close the  same. 

Oil. — The  Commissioner  of  Agriculture  is  to  appoint  an 
Inspector  of  Oils,  who  is  to  test  all  illuminating  oils. 

Oysters  and  fish  can  only  be  taken  from  public  waters 
for  sale  upon  payment  of  a  county  license  fee  of  twenty-five 
dollars. 
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Railroads,  public  or  private,  may  cross  other  roads  when 
necessary  to  reach  mineral,  timber,  or  other  material. 

Real  Estate. — Owners  thereof  may  create  an  estate 
therein  by  deed  to  a  trustee  who  takes  the  title  subject  to  the 
trust  and  shall  have  control  of  the  property.  The  trust  may 
be  for  the  benefit  of  the  owner  and  other  beneficiaries  and  shall 
continue  for  twenty-five  years,  only,  unless  renewed. 

The  trustee  may  issue  certificates  of  interest  in  the  trust 
property  which  may  be  transferred  as  personal  property.  On 
death,  removal,  or  resignation  of  the  trustee,  title  passes  to  his 
successor. 

Schools. — The  law  permitting  graduates  of  schools,  col- 
leges, etc.,  to  teach  in  the  public  schools  without  preliminary 
examination  is  repealed  and  they  must  now  be  examined  like 
other  applicants. 

Sleeping  Car  Companies  may  assign  white  and  colored 
passengers  to  different  compartments,  and  shall  not  permit  the 
two  colors  to  blend  in  one  compartment. 

They  shall  not  be  compelled  to  carry  persons  of  color  in 
sleeping  or  parlor  cars  and  their  conductors  and  employes  and 
those  of  the  train  have  police  power  to  eject  passengers  refus- 
ing to  take  compartments  to  which  they  may  be  assigned. 

Taxes. — Occupation  tax  not  to  be  collected  from  ex-confed- 
erate soldiers  who  are  in  business  as  photographers,  physicians 
or  proprietors  of  parks  or  race  tracks. 

Warehouses  are  authorized  to  store  cotton,  grain  and  other 
property.  They  shall  give  bond  and  may  issue  negotiable 
receipts. 

Iowa. 

Biennial  session. — January  8th,  1900,  to  April  6th,  1900. 

Amendments  to  Constitution. — A  proposed  change  in 
the  constitution  will  be  voted  upon  whereby  general  elections 
will  be  held  biennially  in  even  numbered  years. 

This  will  do  away  with  separate  elections  for  the  judiciary. 

Attorneys. — Candidates  for  admission  must  study  three 
years  instead  of  two  as  heretofore.     They  must  have  a  general 
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education  equivalent  to  a  high  school  course.  The  Attorney- 
General  and  four  members  of  the  Bar  appointed  by  the  Supreme 
Court  are  the  Committee  of  Examination.  Students  of  the 
Law  Department  of  the  State  University  must  be  examined  by 
the  Committee  when  recommended  by  the  faculty. 

Foreign  attorneys  must  file  with  clerks  of  court  the  appoint- 
ment of  some  resident  attorney  upon  whom  service  may  be 
had. 

Banks. — Savings  banks  may  set  aside  a  part  of  net  earn- 
ings as  a  surplus  fund,  which  is  to  increase  the  capital  stock  of 
the  bank  and  cannot  be  used  for  expenses  or  dividends.  They 
cannot  receive  deposits  of  more  than  ten  times  their  capital 
and  surplus. 

BoxiNQ  Contests  and  sparring  exhibitions  for  admission 
fee,  prize,  or  reward,  are  made  misdemeanors. 

Building  and  Loan  Associations  are  prohibited  from 
issuing  guaranty  stock,  fully  paid,  or  single-payment  stock,  or 
any  other  which  is  to  receive  fixed  dividends,  or  is  not  subject 
to  all  the  liabilities  of  all  other  stock ;  except  that  they  may 
issue  fully  paid  stock,  when  par  value  is  paid  therefor  ;  but  the 
dividends  shall  not  exceed  eight  per  cent,  per  annum,  which 
said  stock  shall  be  called  in  and  redeemed  bv  the  association 
upon  thirty  days'  notice.  Such  stock  shall  not  be  entitled 
to  a  vote.  The  expenses  of  such  associations  are  regulated  by 
their  assets.  Non-borrowing  members  may  withdraw  upon 
affirmative  vote  of  three-fourths  of  the  Board  of  Directors. 
Provision  is  made  for  liquidation  and  consolidation  with  other 
like  concerns  and  for  revocation  of  charter  for  failure  to  com- 
ply with  the  law. 

Common  Carriers  of  passengers  are  required  to  redeem 
the  whole  or  any  portion  of  unused  tickets  and  time  of  such 
redemption  is  fixed.  Notice  of  such  redemption  shall  be 
posted  wherever  tickets  are  sold,  under  penalty  for  failure. 

Corporations  for  constructing  works  of  internal  improve- 
ment and  for  life  insurance,  to  renew  their  charters,  must  pay 
a  fee   of  twenty-five   dollars   and   one   dollar   for   each    one 
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thousand  dollars  of  capital  in  excess  of  ten  thousand  dollars, 
but  not  exceeding  a  fee  of  two  thousand  dollars. 

Railroad  Companies  and  other  quasi  public  corporations 
organized  prior  to  1897  are  relieved  from  endorsing  on  the 
face  of  stock  certificates  the  proportion  of  capital  stock  paid 
in  and  manner  of  payment. 

Elections.  —  Voting  machines  approved  by  a  board 
appointed  by  the  Governor,  may  be  used.  They  must  permit 
a  secret  ballot  and  also  a  choice  of  at  least  seven  candidates  for 
same  ofiice  and  permit  a  vote  for  a  person  not  a  candidate  of 
any  party. 

There  is  much  legislation  of  detail  covering  the  use  of  such 
machines. 

Fla(J. — It  is  made  a  misdemeanor  to  publicly  mutilate, 
insult  or  trample  upon  the  flag  of  the  United  States. 

Game. — Non-residents  may  hunt  game  birds  and  animals 
only  on  payment  of  a  license  fee  of  ten  dollars  per  annum  in 
each  county  in  which  they  may  hunt ;  and  the  fund  is  to  be 
used  for  prosecuting  violators  of  the  game  law. 

Insurance  Companies  may  organize  to  insure  against  rob- 
bery, burglary,  and  loss  of  money  in  transportation ;  also 
against  accidents.  Refusal  of  an  insured  party  to  submit 
to  arbitration  shall  not  relieve  the  company  from  payment  of 
loss. 

Companies  organized  on  the  " stipulated  premium  plan'* 
are  fully  regulated  as  to  organization  and  conduct  of  business. 
Life  insurance  companies  may  loan  upon  their  policies  at  any 
time  after  issue,  to  an  amount  not  exceeding  the  net  terminal 
reserve. 

Libraries  may  be  established  in  each  school  district  by  the 
Treasurer  withholding  from  the  money  appropriated  not  less 
than  five,  nor  more  than  fifteen  cents  for  each  person  of 
school  age. 

A  State  Library  Commission  is  created  of  certain  state 
officials  and  four  other  persons,  two  being  females,  to  give 
advice  and  counsel  to  all  public  library  boards. 
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Mines  — Mining  foremen,  pit  bosses  and  hoisting  engineers 
of  coal  mines  whose  daily  capacity  exceeds  twenty-five  tons, 
must  be  examined  and  licensed  by  the  State  Board. 

Penitentiary. — The  making  of  pearl  buttons  and  butter 
tubs  is  prohibited. 

Railroads  are  authorized  to  condemn  additional  ground 
for  the  purpose  of  double- tracking  their  line,  straightening 
curves,  changing  grades,  shortening  or  re-locating  portions  of 
their  line  and  for  excavations,  embankments,  or  for  places  for 
depositing  waste  earth. 

Train  Robbery  is  made  a  distinct  offense  punishable  by 
imprisonment  of  not  less  than  ten  years. 

Reformatory  is  established  for  females. 

Soldiers'  Homes. — Inmates  shall  not  be  deprived  of  their 
pensions  unless  twice  found  guilty  of  drunkenness .  and  then 
one-half  shall  go  to  their  families.  If  they  have  no  families 
then  the  whole  pension  shall  be  held  upon  two  convictions  of 
drunkenness. 

Su(iAR  manufacture  is  encouraged  by  exempting  the  prop- 
erty and  capital  invested  from  taxation  until  January,  1910. 

Taxation. — Laws  dealing  with  the  taxation  of  telegraph, 
telephone,  express,  and  insurance  companies  and  with  collateral 
inheritances  have  been  passed. 

Veterinary  Surgeons  are  to  be  examined  and  licensed  by 
a  board  appointed  by  the  governor. 

Kentucky. 

Biennial  Session. — January  6th,  1900,  to  March  14th,  1900. 

The  last  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky was  more  prolific  in  that  which  was  sensational  than  in 
that  which  was  legislative,  and  for  a  time  the  reign  of  the  rifle 
was  more  in  evidence  than  the  reign  of  law.  The  legislative 
and  the  executive  branches  of  the  state  government  were  in  a 
condition  of  demoralization  difficult  to  depict,  and  it  became 
the  province  of  the  highest  Federal  tribunal  to  bring  some 
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degree  of  order  out  of  the  chaotic  state  that  bid  fair  to  wreck 
the  local  government. 

The  prime  cause  of  the  difficulty  is  not  far  to  seek.  Two 
years  ago  an  act  known  as  the  Goebel  law  was  passed,  which 
was  evidently  intended  to  serve  personal  and  party  ends,  with- 
out reference  to  the  wish  of  voters  as  expressed  at  the  polls, 
and  was  certainly  a  most  pernicious  and  evil  measure.  It 
seemed  to  be  framed  on  the  idea,  ^^  let  who  will  cast  the  votes 
so  that  I  may  do  the  counting." 

The  law  put  the  entire  machinery  of  elections  in  the  hands 
of  three  commissioners,  chosen  by  the  Legislature.  Naturally 
they  would  be  of  the  same  political  faith  as  the  majority  of  the 
General  Assembly.  These  commissioners  were  to  appoint  all 
County  Election  Boards,  who  in  turn  appoint  all  local  and 
precinct  officers.  Thus  the  party,  or  man,  who  could  manipu- 
late the  choice  of  the  commissioners  could  largely  coiltrol  the 
result,  unless  there  came  a  revolt  in  the  ranks  of  the  dominant 
party. 

Another  law,  of  most  objectionable  character,  when  partisan 
influence  controls  its  enforcement,  led  to  the  conflict  that  cul- 
minated in  the  tragedy,  that,  the  General  Assembly  of  the 
state  truthfully  declared,  brought  the  "  fair  name  of  the  Com- 
monwealth of  Kentucky  into  disrepute  throughout  the 
Nation.'*  It  provided  that  in  contested  elections  of  a  Gov- 
ernor and  Lieutenant-Governor,  a  board  of  eleven  should  be 
selected,  by  lot,  from  among  the  members  of  the  legislature. 
This  board  was  to  take  evidence,  hear  the  contest  and  render 
judgment.  The  decision  of  the  board  was  not  final  nor  con- 
clusive, but  was  reported  to  the  General  Assembly,  which  then 
determined  the  contest.  Thus  it  will  be  seen  that  a  major 
part  of  the  same  power  that  took  upon  itself  the  management 
of  all  the  election  machinery,  became,  without  limit  upon  its 
discretion  or  final  judgment,  the  tribunal  that  decided  who 
should  hold  the  chief  executive  offices  of  the  state. 

In  1899  the  candidates  of  the  Republican  and  Democratic 
parties   for   Governor   were   W.  S.   Taylor  and  William  E. 
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Goebel.  A  split  in  the  Democratic  ranks,  attributable  largely 
to  the  opposition  to  the  so-called  Goebel  law,  led  to  Repub- 
lican success  at  the  polls,  and  Taylor  was  declared  elected  by 
the  State  Board  of  Commissioners  finding  he  had  a  plurality 
of  several  thousand  votes,  and  thereupon  he  took  his  seat. 

The  Legislature  met ;  Mr.  Goebel  occupying  a  seat  as  Sena- 
tor, and  claiming  to  have  been  elected  Governor.  His  contest 
was  entertained  and  the  board  selected  to  take  the  evidence. 
The  manner  of  their  selection,  which  was  to  have  been  by  lot^ 
is  matter  for  discussion.  Mr.  Justice  Brewer  in  his  opinion 
dissenting  from  the  reasoning  but  concurring  in  the  result  in 
the  case  in  the  Supreme  Court,  which  finally  decided  in  favor 
of  the  Democratic  contention,  says  of  it :  *'  I  do  not  ignore 
the  many  allegations  of  wrong,  such  as  that  the  selection  of 
the  committee  was  not  by  lot,  as  prescribed  by  the  laws,  but 
was  a  trick  on  the  part  of  the  clerks  of  the  Assembly,  and  it 
must  be  conceded  that  the  outcome  of  that  drawing  lends  sup- 
port to  this  allegation.  Curious  results  sometimes  happen  by 
chance ;  but  when  these  results  happen  so  largely  along  the 
lines  of  the  purpose  of  those  who  have  control  of  the  supposed 
chance,  it  is  not  strange  that  outsiders  are  apt  to  feel  that  pur- 
pose and  not  chance  determined  the  result." 

The  board  selected  by  the  Legislature  decided  in  favor  of 
Goebel,  and  the  General  Assembly,  as  Mr.  Justice  Harlan  says, 
"  without  a  line  or  word  of  the  evidence  transmitted  to  it," 
and  upon  a  "  report  not  accompanied  by  any  abstract  of  the 
evidence,  or  any  recital  of  the  grounds  upon  which  it  based  its 
conclusion  and  upon  a  report  giving  no  basis,  not  the  slightest, 
upon  which  the  legislature  could  determine  the  correctness  of 
its  statement,"  approved  the  report  and  declared  Mr.  Goebel  to 
have  been  legally  elected. 

I  need  not  take  your  time  to  narrate  at  length  the  events 
that  occurred  pending  this  contest.  The  capital  of  the  state 
became  an  armed  camp.  Taylor  declared  the  legislature 
adjourned  and  called  upon  it  to  meet  again  in  the  remote 
mountain  town  of  London.    The  militia  broke  up  all  attempted 
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meetings,  but  finally  a  majority  met  and  signed  an  endorse- 
ment in  favor  of  Goebel,  who  meantime  had  been  cruelly,  and 
in  a  most  dastardly  fashion,  shot  1)y  an  assassin.  Of  this 
wound  he  died,  but  not  until  he  had  taken  the  oath  of  governor. 

Mr.  J.  C.  W.  Beckham,  who  had  been  the  Democratic  can- 
didate for  Lieutenant-Governor,  assumed  to  be  governor  and 
the  conflict  came  between  him  and  Tavlor.  The  warfare  of 
armed  retainers,  so  disgraceful  to  all  concerned,  gave  way  to 
methods  more  sane  and  the  final  decision  of  the  Supreme 
Court  of  the  United  States  settled  the  controversv  in  favor  of 
Beckham,  who  is  now  the  Governor  of  Kentucky  de  jure  and 
df' facto;  and  it  is  hoped  that  the  Commonwealth  is  through 
with  what  has  well  been  called  "its  paroxysmal  politics  and 
homicidal  proclivities." 

This  decision  of  the  Supreme  Court  and  the  opinions  filed 
by  Justices  Harlan  and  Brewer  are  most  interesting.  The 
majority  of  the  court  hold  that  an  office  is  not  property  within 
the  meaning  of  the  14th  amendment  and  that  seems  now  to  be 
the  settled  rule  of  our  highest  tribunal.  Mr.  Justice  Brewer 
dissents  on  this  point,  saying,  "  I  am  clear,  as  a  matter  of 
principle,  that  an  office  to  which  a  salary  is  attached  is,  as 
between  two  contestants  for  such  office,  to  be  considered  as 
property.  Mr.  Justice  Brown  concurs  in  this  view.  Mr. 
Justice  Harlan  holds  the  same  dissenting  view  and  says,  com- 
menting upon  the  conclusion  reached  by  the  court,  "  So  that, 
while  we  may  inquire  whether  a  citizen's  land,  worth  one 
hundred  dollars,  or  his  mules,  have  been  taken  from  him  by 
the  legislative  or  judicial  authorities  of  his  State,  without  due 
process  of  law,  we  may  not  inquire  whether  the  legislative  or 
judicial  authorities  of  a  state  have,  without  due  process  of  law, 
ousted  one  lawfully  elected  and  holding  the  office  of  Governor 
for  a  fixed  term,  Avith  a  salary  payable  at  stated  times,  and  put 
in  his  place  one  whom  the  people  had  said  should  not  exercise 
the  authority  appertaining  to  that  high  position." 

The  court  declines  to  take  jurisdiction  on  the  ground  of  no 
deprivation  of  rights  embraced  by  the  14th  amendment,  with- 
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out  due  process  of  law ;  and  also  on  the  further  ground  that 
there  was  no  violation  of  the  guarantee  of  a  republican  form 
of  government  and  held  that  the  action  of  the  Legislature  was 
final  and  conclusive  and  could  not  be  overturned  by  the  courts. 
Mr.  Justice  Harlan  dissents  from  this  view  also,  using  the  fol- 
lowing forcible  language  :  "  Looking  into  the  record  before 
"us,  I  find  such  action  taken  by  the  body,  claiming  to  be  organ- 
ized as  the  lawful  legislature  of  Kentucky,  as  was  discredita- 
ble in  the  last  degree  and  unworthy  of  the  free  people  whom 
it  professed  to  represent."  ''No  such  farce  under  the  guise 
of  formal  proceedings  was  ever  enacted  in  the  presence  of  a 
free  people,  who  take  pride  in  the  fact  that  our  American  gov- 
ernments are  governments  of  laws  and  not  of  men."  "  Those 
who  composed  that  body  seemed  to  have  shut  their  eyes  against 
the  proof  taken  in  the  case,  and  were  willing  to  act  without  proof, 
for  fear  that  it  would  compel  them  to  respect  the  popular  will  as 
expressed  at  the  polls.  Indignant,  as  they  naturally  were  and 
should  have  been,  at  the  assassination  of  their  leader,  they  pro- 
ceeded, in  defiance  of  all  the  forms  of  law,  and  in  contempt 
of  the  principles  upon  which  free  governments  rest,  to  avenge 
that  terrible  crime  by  committing  another  crime,  namely,  the 
destruction  by  arbitrary  methods,  of  the  right  of  the  people 
to  choose  their  chief  magistrate."  "  I  cannot  believe  that  the 
judiciary  is  helpless  in  the  presence  of  such  a  crime." 

The  majority  of  the  court,  however,  hold  to  the  views  ex- 
pressed by  the  Chief  Justice  that  "  in  the  eye  of  the  constitu- 
tion the  legislative,  executive  and  judicial  departments  of  the 
state  are  peacefully  operating  by  the  orderly  and  settled 
methods  prescribed  by  its  fundamental  law."  Further  he  says 
that  *'any  complaint  that  may  have  been  well  founded  was  the 
result  of  the  constitution  and  law"  of  the  state  and  the 
"remedy  is  to  be  found  in  the  august  tribunal  of  the  people, 
which  is  continually  sitting  and  over  whose  judgments  on  the 
conduct  of  public  functionaries  the  courts  exercise  no  control." 

"Quiet  reigns  in  Warsaw."  Kentucky  apparently  is 
quiescent,  but  the  seeds  of  trouble  remain  in  her  legislation, 
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ready  to  sprout  and  bring  as  the  harvest  more  trouble  and 
greater  tragedies,  unless  the  corrective  is  applied. 

Commissioners. — One  of  the  first  acts  passed  was  to  ap- 
point a  Commission  of  five  persons,  to  aid  the  commonwealth's 
attorney  to  apprehend  and  bring  to  justice  the  murderers  of 
William  E.  Goebel.  An  appropriation  of  $100,000.00  was 
made  to  pay  the  expense  of  the  Commission  and  secure  the 
assassins  and  convict  them. 

Common  Carriers  are  prohibited  from  carrying  persons 
free,  either  with  or  without  tickets  or  passes,  to  any  point  in 
the  State  for  the  purpose  of  intimidating  an  officer  in  the  dis- 
charge of  his  duties  under  heavy  penalties. 

Convicts. — A  system  of  paroling  penitentiary  convicts  not 
guilty  of  rape  or  incest  is  provided. 

Corporations  are  prohibited  from  contributing  in  any  form 
or  manner  to  the  campaign  fund  of  any  political  party,  or  by 
promises  or  threats  influencing  the  votes  of  employes,  under 
heavy  penalties  and  forfeiture  of  charter. 

Eminent  Domain  may  be  exercised  in  favor  of  oil  and 
gas  pipe  lines,  which  are  declared  to  be  a  public  use. 

Libraries  that  are  free  to  the  public  may  be  maintained  in 
Cities  of  the  second  class. 

Pensions  are  provided  for  aged  and  disabled  firemen,  their 
widows  and  dependent  children. 

Railroads  are  prohibited  from  charging  exhorbitant  rates 
and  the  Railroad  Commissioner  may  fix  just  and  reasonable 
rates. 

Taxation  of  shares  in  national  banks  is  provided  so  that 
they  may  be  placed  upon  the  same  plane  for  taxation  as  state 
banks,  and  certain  state  banks,  declared  by  the  decision  of  the 
United  States  Supreme  Court  to  be  exempt  from  local  taxa- 
tion, must  file  their  written  consent  to  pay  local  and  state 
taxes  or  their  charters  are  repealed. 

Louisiana. 

Extra  Session  in  August,  1899. — Biennial  Session,  May 
18th,  to  July  10th,  1900. 


CHARLES    F.    MANDKRSON.  229 

At  the  extra  session  the  only  matter  of  importance  was  the 
adoption  of  a  water,  sewerage  and  drainage  system  for  New 
Orleans,  ratifying  the  action  of  the  City  Council  in  submitting 
the  question  to  a  vote  of  property  taxpayers,  including  both 
men  and  women.  The  tax  had  been  voted  and  the  act  ratifies 
such  action  and  submits  the  statute  itself  as  an  amendment  of 
the  state  constitution  of  1898,  in  such  way  as  to  sanctify,  »s 
far  as  possible,  the  issue  of  bonds  to  be  made  to  pay  for  the 
work.  Almost  all  of  the  employes  upon  the  work  are  to 
be  appointed  under  the  provisions  of  the  civil  service  feature 
of  the  city  charter  of  1896.  In  April,  1900,  the  act  was 
ratified  by  the  adoption  of  the  constitutional  amendment. 

It  is  suggested  that  the  last  regular  session  of  the  legisla- 
ture of  this  state  was  probably  the  first  instance  in  the  United 
States  where  all  the  members  of  the  body  belonged  to  the 
same  political  party ;  a  condition  certainly  not  productive  of 
the  best  results. 

Amendment  to  Constitution  of  the  state  was  adopted  at 
the  regular  session,  to  be  voted  upon,  amending  the  provision 
pensioning  ex- confederate  soldiers. 

Besolutions  were  adopted  favoring  a  repeal  of  the  15th 
amendment  of  the  constitution  of  the  United  States  and  the 
election  of  Senators  by  direct  vote  of  the  people. 

Aqriculturb. — Statistics  of  condition,  probable  and  actual 
yield  of  products  are  to  be  collected  and  printed  each  year. 

Factors,  brokers,  and  commission  men  must  report  to  their 
principals  the  names  of  persons  to  whom  products  are  sold  and 
full  details  of  classification. 

Banks  must  set  aside  10  per  cent,  of  net  profits  as  a 
reserve  fund,  until  such  amount  equals  20  per  cent,  of  the 
capital  stock,  and  no  dividend  shall  be  paid  except  from 
excess  of  net  profits  over  losses  and  such  reserve. 

Civil  Service. — A  Board  of  Civil  Service  is  to  be 
appointed  for  New  Orleans.  It  is  to  classify  all  oflBcers  that 
are  appointive  and  appoint  examiners.  Women  and  minors 
may  be  examined  and  all  examinations  shall  be  public  and  free 
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to  all  voters  who  registered  and  voted  at  the  preceding  elec- 
tion. The  general  character  of  the  examination  is  provided 
for.  The  Board  is  privileged  to  select  for  appointment  any 
one  of  the  grade  or  class  who  has  a  standing  of  seventy -five 
per  cent,  in  a  scale  of  one  hundred.  The  criticism  is  made 
upon  this  law  that  it  permits  a  partisan  board  and  that  such 
board  can  readily  select  its  own  friends  from  the  large  eligible 
list. 

Courts  have  jurisdiction  over  defendants,  not  residents, 
when  the  action  arises  from  business  transacted  in  the  state, 
and  the  defendants  may  be  served  by  citation  in  any  other 
state  or  foreign  country  and  judgment  had  against  them. 

Decedents'  estates  of  less  value  than  ^oOO.OO  can  be 
administered  upon  with  speed  and  economy. 

Dentists  can  only  practice  after  examination  and  license 
issued  by  the  State  Board  of  Dentistry  to  be  appointed  by  the 
Governor. 

Elections. — A  law  regulating  primary  elections  has  been 
enacted. 

Eleciricity. — Taking  current  from  wires  is  made  a  misde- 
meanor. 

Insurance  Companies  shall  not  make  any  compact  to 
maintain  rates,  and  the  valued  policy  system  is  adopted  for 
fire  insurance. 

Labor. — Female  employes  in  retail  establishments  must  be 
furnished  with  seats  and  allowed  thirty  minutes  for  luncheon. 

A  Bureau  of  Labor  Statistics  is  created,  the  Governor  to 
appoint  the  salaried  commissioner. 

Marriage  is  prohibited  between  uncle  and  niece,  aunt  and 
nephew,  and  first  cousins. 

Tax  of  ^5.00  on  each  $1,000.00^  of  sales  is  imposed  upon 
foreign  corporations  selling  oil.  A  license  tax  on  dealers  in 
pistols  and  pistol  cartridges  is  imposed. 

Trading  Stamps,  used  by  merchants,  are  prohibited. 
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Maryland. 

Biennial  Session. — January  Srd.  1900,  to  April  2nd,  1900. 

Amendments  to  Constitution  as  follows  are  to  be  sub- 
mitted to  vote : 

1st.     Limiting  the  compensation  to  States  Attorneys. 

2nd.     Establishing  the  basis  of  legislative  representation. 

3rd.  Dividing  Baltimore  into  legislative  districts  and  fixing 
representation  in  state  Senate. 

Accountants  are  to  be  examined  and  licensed  by  a  State 
Board. 

Attorneys. — Those  receiving  fees  as  attorneys  not  having 
been  admitted  are  subject  to  fine.  When  attorneys  are  dis- 
barred from  any  court  they  shall  not  practice  in  the  Orphans' 
Court. 

Attorneys  must  not  solicit  employment  of  persons  confined 
in  jail,  and  for  doing  so  shall  be  suspended  from  practice. 

A  most  important  act  regulates  the  practice  of  legislative 
attorneys  and  agents  before  the  General  Assembly,  commonly 
called  the  Anti- Lobby  act.  Each  attorney  or  agent  employed 
to  promote  or  oppose  legislation  shall  register  with  the  Secre- 
tary of  State,  giving  the  purpose  of  his  employment  and  the 
party  by  whom  employed.  The  employer  is  likewise  required 
to  r.egister  the  names  of  his  attorneys  or  agents  and  the  sub- 
ject of  legislation  to  which  the  employment  refers.  It  also 
requires  the  filing  with  the  Secretary  of  State  of  an  itemized 
statement  of  expenditures  incurred  in  the  promotion  of  or 
opposition  to  legislation.  This  act  is  in  great  measure  mod- 
eled after  a  similar  statute  of  Massachusetts,  which  is  said  to 
have  worked  well,  with  an  additional  provision  giving  the 
Governor  power,  in  case  he  has  reason  to  believe  money  has 
been  improperly  used  in  connection  with  any  bill,  to  require 
a  statement  of  expenditures  in  connection  therewith,  before 
approving  such  bill. 

Bicycles. — A  ]loard  of  State  Sidepath  Commissioners  is 
appointed  who  may   appoint   county  boards  and  the  user  of 
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such  paths  must  be  licensed.  Bicycles  must  carry  bell  and 
light  and  not  be  ridden  on  sidewalks,  and  shall  not  be  subject 
to  toll  rate  charges. 

Cuildren  shall  not  be  employed  for  acrobatic,  or  similar 
purposes,  or  as  beggars  or  street  musicians. 

Juvenile  institutions  and  societies  are  given  the  care  and 
custody  of  abandoned  or  incorrigible  children  and  may  find 
them  homes. 

Corporations  heretofore  chartered,  but  not  organized, 
must  commence  business  within  a  time  limit  and  pay  an  annual 
tax  on  their  capital  stock  or  their  franchise  becomes  void. 

Crimes. — Appropriation  to  personal  or  unauthorized  use  of 
any  trust  money  by  executors  and  other  trustees  is  made 
embezzlement. 

It  is  a  misdemeanor  to  shoot  a  fox  while  it  is  being  chased 
by  fox  hunters. 

The  divulging  of  contents  of  telegrams  and  telephone 
messages,  or  refusal  to  send  one,  is  made  a  misdemeanor. 

Purchasing  property  from  minors  is  regulated. 

The  winning  of  money  at  games  rejoicing  in  the  name  of 
** thimbles,"  "little  joker,"  or  "craps,"  is  made  an  offence 
punishable  by  fine  and  imprisonment. 

Feed  Stuffs,  concentrated,  must  be  analyzed,  inspected  and 
marked. 

Fraud  is  presumed,  when  entire  stock,  or  portion  thereof, 
is  sold  out  of  the  usual  order  of  business ;  and  the  detail  of 
notice  of  such  sales  is  provided  for,  to  protect  creditors. 

The  statute  of  Frauds  is  modified  so  that  the  consideration 
for  the  promise  to  pay  the  debt  of  another  need  not  be 
expressed  in  writing. 

Health. — Milk  adulteration  is  punishable,  and  skimmed 
milk  when  sold  must  be  so  marked. 

Oleomargarine  receives  additional  adverse  legislation  and 
must  be  marked  plainly  as  such  in  places  where  sold  or 
served. 
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Insane. — Important  legislation  has  been  had  concerning 
their  commitment. 

Insurance  must  be  made  through  resident  agents. 

Juries. — Provision  for  special  findings  of  fact  has  been 
repealed. 

Labor. — Employer  must  give  employes  time  to  vote. 

Married  Women  may  contract  with  husband  or  any  other 
person  for  co-partnership  in  business. 

Mortgage  for  purchase  money  has  priority  as  against  pre- 
vious judgments  or  decrees. 

Growing  crops  are  exempt  from  mortgage. 

Police  of  Baltimore  are  to  be  appointed  by  a  Board  of 
Police  Examiners  selected  by  the  Governor,  and  are  to  be 
retained  during  good  behavior  and  can  only  be  removed  upon 
written  charges  and  after  hearing. 

Railroads  may  acquire  the  stocks  and  bonds  of  other  roads. 

KoADS  shall  not  be  opened  so  as  to  pass  through  the  yards, 
gardens,  buildings,  or  burial  grounds  of  any  person  without 
his  consent. 

School  Children  must  be  vaccinated. 

Silver  that  is  entitled  to  be  marked  sterling  is  defined,  and 
falsely  stamping  silver  as  sterling  or  coin  silver  is  punishable. 

Taxation  is  exempted  in  certain  counties  for  the  encour- 
agement of  manufacturing  establishments,  and  it  is  worthy  of 
note  that  there  is  much  special  legislation  concerning  localities 
in  the  acts  of  the  Maryland  legislature. 

Usury. — A  stringent  law  concerning  usury  on  loans,  based 
upon  chattel  mortgage,  has  been  enacted  with  severe  penalties. 

Massachusetts. 

Annual  Session,  January  3rd,  1900,  to  July  — ,  1900. 

Blind  Adults  may  be  instructed  at  their  homes  at  state 
expense. 

Children. — The  State  Board  of  Charity  is  given  increased 
power  for  the  care  and  custody  of  neglected  or  abused  children. 
16 
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Civil  Service  is  applied  to  the  police  and  fire  departments 
of  Milton  and  Natick. 

Cities  may  pension  aged  and  disabled  firemen. 

Common  Carriers  shall  not  take  from  employes  any  bond 
to  indemnify  the  carrier  from  loss  or  damage,  caused  by  any 
act  or  neglect  of  such  employe.  This  does  not  apply  to  bonds 
for  accounting  for  money. 

Game. — Pheasants  are  protected  for  five  years. 

Health. — The  manufacture  or  sale  of  any  fabric,  paper,  or 
article  of  dress,  containing  arsenic,  is  made  a  misdemeanor. 

Ice. — It  is  made  a  misdemeanor  for  a  dealer  to  refuse  to  sell 
ice  in  small  quantities. 

Insurance  against  theft  and  burglary  is  permitted. 

Labor  Laws  have  been  enacted  limiting  hours  of  work  and 
prohibiting  contracts  that  employes  shall  lodge,  board  or  trade 
at  a  particular  place. 

Pensions  for  age  and  length  of  service  are  to  be  paid  Bos- 
ton firemen. 

Railroads  must  equip  passenger  cars  with  platform  gates. 
Must  run  workingmen's  trains  in  morning  and  evening  in  and 
out  of  Boston.     Must  transport  bicycles  as  baggage. 

Schools. — Street  car  companies  must  carry  children  to  and 
from  school  at  half  fare. 

A  teacher's  retirement  fund  is  created  in  Boston. 

Street  Railways  are  authorized  to  carry  mail  and  baggage 
subject  to  the  law  of  common  carriers. 

Where  sold  under  receivership,  the  purchaser  must  incor- 
porate with  capital  stock  limited  to  the  amount  of  the  value  of 
the  plant,  less  mortgage,  if  any. 

Tax. — The  payment  of  inheritance  tax  is  enforced  under 
personal  liability  upon  the  executor  and  administrator  of  estate. 

Michkjan. 

Extra  Session. — December  18th,  1899,  to  January  6th,  1900. 
An  extra  session  of  the  legislature  was  called  by  the  Gov- 
ernor of  the  state,  the  declared  purpose  being  to  pass  a  general 
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tax  law.     The  legislative  body  not  being  in  accord  with  the 
executive,  the  proposed  law  failed  of  passage. 

Acts  were  passed  providing  for  the  accounts  of  some  of  the 
public  institutions  and  one  supplementary  to  an  Act  for  the 
relief  of  sick,  needy  and  disabled  soldiers  of  the  Spanish- 
American  War.  In  view  of  charges  of  fraud  in  the  purchase 
of  military  supplies  for  the  state  by  the  Military  Board,  the 
Attorney  General  was  authorized  to  investigate  and  bring  legal 
proceedings  to  protect  the  interests  of  the  state. 

Mississippi. 

Biennial  Session. — January  2nd,  1900,  to  March  12th,  1900. 

Amendments  to  Constitution  are  to  be  submitted  to  vote 
of  the  people  as  follows : 

1st.  Schools  shall  be  maintained  by  a  poll  tax  to  be  retained 
in  the  county  where  collected. 

2nd.  The  amendment  heretofore  voted  upon  making  the 
judiciary  elective  is  declared  carried  and  ratified. 

3rd.  The  amendment  ceding  levee  management  and  control 
to  the  United  States  is  declared  carried. 

Chancellors'  powers  as  to  matters  testamentary,  pro[)erty 
of  minors  and  insane  persons  are  enlarged. 

Grimes. — It  is  made  a  misdemeanor  for  laborers,  renters,  or 
share  croppers,  who  have  contracted  for  not  exceeding  a  year^ 
to  make  a  new  contract,  without  giving  notice  of  the  first  one. 

Health. — Compulsory  vaccination  is  provided  for. 

Insurance  must  be  written  through  duly  authorized  and 
licensed  resident  agents. 

Liquors,  and  the  vessels  and  appliances  used  therewith, 
kept  to  be  sold  in  violation  of  law,  it  is  declared  are  not  prop- 
erty and  may  be  seized  and  destroyed. 

Pensions  are  provided  for  ex-confederate  soldiers  who  ar# 
disabled  or  indigent  and  have  no  property  exceeding  four 
hundred  dollars  in  value. 

Schools  for  teaching  the  manufacture  of  cotton  fabrics  an? 
to  be  maintained  by  the  state. 
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Taxation. — All  factories  for  working  jute,  ramie,  wool, 
silk,  furs  or  metals,  or  making  machinery,  wagons,  shoes, 
barrels,  boxes,  and  all  creameries,  being  established  or  here- 
after to  be  built,  are  exempt  from  taxation  until  January  1st, 
1910. 

Trusts  and  Combines  are  defined  and  prohibited  in  the 
language  usual  to  such  enactments  in  other  states.  All  con- 
tracts with  them  are  void.  Persons  controlling  them,  or 
employed  by  them,  shall  be  fined  or  imprisoned.  Domestic 
corporations  may  not  own  stock  in  them  and  foreign  corpora- 
tions owning  such  stock  shall  be  prohibited  from  doing  business. 

New  Jersey. 

Annual  Session. — January  9th,  1900,  to  March  23rd,  1900. 

Attorneys. — The  lines  have  been  drawn  a  little  closer  as 
to  admission  of  candidates  by  repealing  the  law  of  1882. 

Bathers  at  the  sea  side  are  to  be  protected,  the  keepers  of 
all  bathing  establishments  to  provide  life  lines,  life  boats  and 
bathing  masters,  who  are  expert  swimmers. 

Cities. — Mayors  thereof  shall  appoint  Boards  of  Water 
Commissioners  with  extended  powers  and  duties. 

Commercial  Feed  Stuff  that  is  concentrated  can  only  be 
sold  under  the  law  similar  to  that  passed  in  1899  by  many 
states  regulating  its  inspection  and  punishing  its  adulteration. 

Condemnation  of  private  property  for  public  use  is  regu- 
lated by  an  elaborate  law  repealing  all  former  statutes. 

Corporations. — The  law  incorporating  and  regulating 
telegraph  companies  has  been  remodeled. 

Another  has  passed  providing  for  the  dissolution  of  religious, 
charitable  and  educational  societies. 

Cumulative  voting  for  directors,  .managers,  etc.,  is  permitted. 

jNo  corporation  can  bo  voluntarily  dissolved  until  its  taxes 
are  paid. 

A  striking  instance  that  the  power  to  tax  is  the  power  to 
destroy  is  shown  by  the  action  of  the  Governor  of  New  Jersey, 
by  virtue  of  statutes  of  the  state  passed  in  1896  providing  that 
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when  corporations  neglected  to  pay  state  taxes  for  two  years, 
their  charters  should  be  declared  void  and  all  powers  there- 
under inoperative.  The  Governor  took  such  action  by  procla- 
mation dated  May  2nd,  1899,  as  to  656  corporations  and  on 
the  2nd  day  of  May,  1900,  as  to  657  more,  thus  at  two  "  fell 
swoopes  *'  wiping  out  the  life  of  over  thirteen  hundred  corpor- 
ate combinations,  covering  every  conceivable  branch  of  manu- 
facture and  commercial  industry. 

Courts. — The  original  title  of  any  cause  removed  from 
any  court  to  another  of  appellate  jurisdiction  shall  not  be 
changed. 

Crimes. — Probation  oflScers  may  be  appointed  by  judges 
in  each  county  to  whose  custody  persons  convicted  may  be 
given. 

Juvenile  offenders  who  are  criminal  or  incorrigible  are  to  be 
committed  to  public  institutions,  and  their  care  and  discipline 
there  is  well  guarded  by  law. 

Fraud  in  selling  coal  is  specifically  and  severely  punished 
and  public  scales  are  regulated. 

Health. — A  very  stringent  law  has  been  enacted  regulat-. 
ing  the  transportation  of  dead  human  bodies. 

Municipalities  may  grant  franchises  for  the  erection  of 
crematories  for  the  cremation  of  refuse  garbage  and  waste 
matter  and  may  establish  hospitals  for  contagious  diseases. 

Strict  quarantine  provisions  may  be  enforced  against  mari- 
time vessels. 

Libraries. — A  public  library  commission  shall  be  appointed 
by  the  Governor  to  act  as  an  advisory  board  for  free  libraries 
and  through  which  donations  may  be  made  by  the  state. 

Parks. — An  interstate  park  along  the  Hudson  River  at  the 
Palisades  is  to  be  created,  and  the  states  of  New  Jersey  and 
New  York  are  to  act  in  unison  to  that  end. 

Railroads  may  purchase  other  roads  with  which  they  con- 
nect. 

Referendum. — This  principle  is  recognized  in  two  enact- 
ments. 
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The  act  to  reorganize  boards  of  chosen  freeholders  is  to  be 
inoperative  in  any  county  until  it  has  been  submitted  to  the 
voters  and  approved  by  them.  The  act  fixing  the  pay  of  the 
fire  department  in  cities  of  the  second  class  is  to  be  voted  upon 
and  approved  by  the  voters  before  taking  effect. 

Schools. — A  vast  amount  of  legislation  has  been  had  upon 
this  subject,  a  complete  system  of  public  instruction  being 
enacted.  A  State  Board  of  Education  of  two  from  each 
Congressional  District  is  created,  also  a  District  Board  in  each 
school  district,  also  state,  district  and  county  Boards  of  Exam- 
iners, also  Board  of  School  Estimates  and  in  each  district  a 
^'  Business  Manager,"  who  has  charge  of  all  buildings  and 
property. 

Women  are  allowed  to  vote  at  school  elections,  except  for 
members  of  the  Boards. 

School  children  are  from  five  to  twenty  years  of  age  and 
may  be  transported  at  public  expense  to  and  from  school  when 
living  at  remote  distances. 

Compulsory  attendance  is  required  of  children  between  five 
and  twelve  years  of  age,  and  no  child  under  fifteen  shall  be 
employed  to  labor  unless  it  has  attended  school  the  previous 
year  for  sixteen  weeks.  Truants,  insubordinate  and  disorderly 
children,  are  provided  for  in  parental  schools,  and  Normal 
schools,  manual  training  and  industrial  schools,  for  colored 
youths,  are  provided. 

Salaries  of  teachers  may  be  assessed  when  they  desire  to 
provide  annuities  for  those  incapacitated  to  teach  after  twenty 
years  service. 

There  shall  be  a  Medical  Inspector  to  examine  children  at 
least  once  a  year.  The  flag  shall  float  over  each  school  house 
and  patriotic  services  be  held  the  day  before  Washington's 
birthday,  Lincoln's  birthday,  Memorial,  Thanksgiving  and 
Arbor  Days.  Teachers'  salaries  are  arbitrarily  fixed  by  law, 
proportionate  to  length  of  service. 

Soldiers,  Sailors  and  Marines  who  have  honorably 
served,  holding  any  county  office,  other  than  constitutional  or 
statutory,  shall  be  retained  in  place. 
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Taxes  promptly  paid  may  be  discounted. 
Full  provision  has  been  made  for  the  taxing  of  property 
and  franchises  of  corporations. 

New  York. 

Annual  Session. — January  3rd,  1900,  to  April  6th,  1900. 

Amendment  to  Constitution  providing  for  seven  addi- 
tional Justices  of  the  Supreme  Court  is  to  be  voted  upon. 

Canal  is  proposed  to  be  enlarged  in  compliance  with  Com- 
missioners* report  and  $200,000. 00  is  appropriated  for  surveys. 

Cities. — When  the  mayor  shall  receive  a  bill  for  a  special 
city  law  he  shall  call  a  meeting  of  citizens  for  a  public  hearing. 
A  board  for  licensing  and  examination  of  plumbers  is  continued 
and  their  duties  and  powers  defined.  Licensed  lodging 
houses  are  regulated  and  must  register  description  of  all 
lodgers.  Cities  of  the  first  class  may  maintain  hospitals  for 
those  having  pulmonary  diflSculties. 

A  commission  is  to  be  appointed  by  the  Governor  to  revise 
the  charter  of  Greater  New  York. 

Corporations. — Capital  stock  not  wholly  paid  for  may  be 
sold  at  public  auction  for  balance  of  subscription. 

Foreign  corporations  may  become  domestic  by  filing  charter 
and  relinquishing  existence  in  foreign  state. 

Elections. — Persons  soliciting  money  or  other  property 
from  a  candidate  for  ofiice  for  the  support  of  a  newspaper  are 
guilty  of  a  misdemeanor. 

Exhibitions  of  Agricultural  and  Horticultural  Societies 
receive  additional  protection  against  disorderly  persons. 

Fraud. — Carrying  on  business  under  an  assumed  name  is 
prohibited,  unless  a  certificate  is  filed  in  the  clerk's  office. 

Game  and  Forestry. — Stringent  laws  relating  to  the 
preservation  of  both  have  been  passed. 

A  Forest,  Fish,  and  Game  Commissioner  is  to  be  appointed 
by  the  Governor  with  numerous  game  and  fire  wardens. 
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Health. — The  quarantine  laws  of  the  port  of  New  York 
have  been  remodeled  and  the  powers  of  the  Health  Officer 
greatly  increased. 

A  Tenement  House  Commission  iS  to  be  appointed  in  cities  of 
the  first  class  with  powers  of  examination  and  duty  to  report. 

A  Hospital  for  the  treatment  of  incipient  tuberculosis  is  to 
be  maintained  in  the  Adirondacks. 

Injunctions  may  be  granted  on  Sunday. 

Labor. — Seats  shall  be  provided  for  waitresses  in  hotels 
and  restaurants. 

Drug  Clerks  shall  not  work  over  70  hours  each  week. 

Liquors. — The  law  regulating  the  traffic  in  liquor  has  been 
amended.  The  law  now  prohibits  anyone  engaging  in  the 
business  who  has  been  convicted  of  felony,  or  who  has  know- 
ingly in  his  employ  a  person  who  has  been  convicted  of  such 
a  crime,  or  who  is  not  21  years  of  age,  or  who  is  not  a 
citizen  of  the  L^nited  States  and  a  resident  of  the  state,  or  one 
who  has  been  convicted  of  violating  this  law  within  the 
previous  three  years,  or  whose  agent  within  that  time  has  twice 
been  convicted  of  such  violation. 

Parks. — In  connection  with  New  Jersey  an  interstate  park 
is  to  be  created  on  the  Hudson  River  at  the  Palisades. 

Pensions  for  aged  and  disabled  policemen  are  authorized  in 
certain  cities. 

Pharmacy. — A  new  Board  of  Pharmacy  is  created  to 
examine  and  license  pharmacists. 

Prize  Fighting  and  sparring  exhibitions  are  prohibited 
where  an  admission  fee  is  charged,  and  challenges  or  training 
for  the  same  is  made  a  misdemeanor. 

Schools. — Compulsory  education  of  certain  Indians  is 
provided. 

Sugar  Beet  industry  is  encouraged  and  an  appropriation 
of  850,000.00  is  made  therefor. 

Taxation. — Foreign  banks  are  taxed  five  per  cent,  of  all 
interest  on  loans  made  in  the  State. 

Trading  Stamps  are  prohibited. 
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Ohio. 

Biennial  Session. — January  1st,  1900,  to  April  16, 1900. 

Bond  and  Investment  Companies  must  deposit  with  the 
State  Treasurer  ^100,000.00  in  cash,  or  in  bonds  of  the  United 
States,  the  state  or  of  some  county  or  municipality,  and  make 
annual  report  of  its  business. 

Engineers  operating  engines  with  boilers  of  more  than 
thirty  horse  power  and  locomotives  must  be  examined  and 
licensed. 

A  Chief  Examiner  is  to  be  appointed  by  the  Governor  and 
six  assistants  are  to  be  appointed  by  the  chief. 

Fire. — A  State  Fire  Marshal  is  to  be  appointed  by  the 
Governor  to  investigate  the  causes  of  fires  and  prosecute  all 
incendiaries. 

Health. — The  Board  of  Health  is  to  regulate  the  cutting 
and  sale  of  ice. 

Horticulture. — Nurseries  are  to  examined  annually  for 
contagious  and  infectious  diseases,  and  all  plants  and  shrubs 
affected  are  to  be  destroyed.  Imported  plants  must  have  a 
certificate  of  inspection. 

Insurance  is  permitted  against  loss  by  theft  or  burglary 
and  loss  of  money  in  transit. 

Labor. — Machinery  in  workshops  and  factories  is  to  be 
carefully  guarded  and  shall  be  subject  to  inspection. 

A  non-partisan  commission  is  to  be  appointed  by  the  Gov- 
ernor to  investigate  and  report  concerning  convict  labor  in 
Ohio  and  other  states. 

Eight  hours  constitute  a  day's  work  on  all  public  works  and 
for  the  state. 

Railroads  must  maintain  waiting  rooms  at  all  stations 
where  passenger  trains  stop. 

Roads  are  to  be  improved  and  may  be  constructed  of  stone, 
gravel,  or  brick  under  competent  engineers.  Not  less  than 
one-half  or  more  than  two-thirds  of  the  cost  to  be  paid  out  of 
the  county  levy  and  the  balance  to  be  assessed  against  the 
property  benefitted. 
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Schools. — Districts  of  a  township  may  be  centralized  and 
a  high  school  established  on  vote  of  the  people  ,and  bonds 
therefor  may  be  issued. 

Soldiers. — An  office  of  Ohio  soldiers'  claims  is  created, 
the  chief  to  be  appointed  by  the  Governor.  He  is  to  protect 
■and  relieve  Ohio  soldiers  and  prosecute  their  claims  against  the 
United  States. 

Rhode  Island. 

Extra  Session,  September  19th,  1899,  to  September  20th, 
1899. — Annual  Session,  January  30th,  1900,  to  May  4th, 
1900.— Annual  Session,  June  30th,  1900,  to  July  14th, 
1900. 

Bicycles. — The  Governor  is  to  appoint  a  State  Sidepath 
Commission  of  five  cyclists,  being  one  from  each  county. 
They  serve  without  compensation,  except  that  they  are  to  be 
paid  their  disbursements  out  of  a  sidepath  fund,  which  is  to 
be  raised  by  a  tax  of  from  fifty  cents  to  one  dollar  per  annum 
assessed  against  each  cyclist.  Licenses  are  issued  and  the 
paths  are  for  the  use  of  those  licensed  only,  all  others  being 
severely  punished  for  encroaching  upon  the  paths,  which  are 
to  be  constructed  and  maintained  by  the  Commission. 

Burial  Lots. — Executors  and  administrators  may  pay  to 
cemetery  corporations  a  sum  of  money  for  the  perpetual  care 
of  the  lot  in  which  their  testate  or  intestate  is  buried. 

Cattle. — The  Cattle  Commissioner  of  each  county  is  to 
inspect  all  cattle  brought  into  the  state.  If  found  to  be 
afl[iicted  with  tuberculosis  they  are  to  be  slaughtered  at  the 
expense  of  and  loss  to  the  owner. 

Crimes. — The  exhibition  of  indecent  pictures  or  views  by 
vitascopes,  stereopticons,  or  other  like  instruments,  or  of  phono- 
graphs giving  forth  obscene  or  impure  language,  or  the  giv- 
ing or  advertising  of  impure  or  immoral  shows,  is  made  a 
crime  and  the  instruments  and  devices  are  to  be  forfeited  and 
destroyed. 
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The  taking  away,  injuring  or  destruction  of  growing  grain, 
fruit,  vegetables,  trees  or  plants,  from  public  or  private  grounds, 
or  injury  or  defacement  of  any  building,  is  made  an  offence. 

Elections. — Towns  and  cities  are  authorized  to  purchase 
and  use  voting  machines. 

Exemptions. — The  salary  or  wages  of  any  debtor  up  to  ten 
dollars  has  been  exempt  from  attachment,  except  upon  suit  for 
necessaries.     This  exception  has  been  stricken  from  the  law. 

Game. — The  killing  of  wild  deer  is  prohibited  to  February 
1st,  1905. 

Labor  — Trade  marks,  designs,  labels,  etc.,  of  labor  unions 
are  protected  from  unauthorized  use,  and  counterfeiting  or 
imitating  them  is  made  an  ofience.  Trade  marks  are  to  be 
filed  in  the  oflSce  of  the  Secretary  of  State.  Courts  must 
grant  injunctions  to  prevent  improper  use  of  such  trade  marks, 
and  counterfeits  and  imitations  must  be  destroyed. 

Police. — OflScers  in  the  town  of  Bristol  shall  hold  their 
offices  until  vacated  by  death  or  resignation,  subject  to  removal, 
after  hearing,  for  misconduct  or  incapacity. 

The  Governor  is  to  appoint  a  Board  of  Police  and  License 
Commissioners  for  the  City  of  Newport,  the  citizens  of  that 
municipality  having  no  voice  in  their  selection.  This  departure 
from  local  home  rule  is  considered  a  novel  and  dangerous 
departure  by  many  New  Englanders. 

Railroads  shall  not  abandon  stations  after  they  have  been 
established  and  used  for  twelve  months,  without  the  permission 
of  the  Railroad  Commission. 

Towns. — The  town  of  Shoreham  is  authorized  to  purchase, 
or  aid  in  purchasing,  or  construct,  a  steamboat,  to  carry  pas- 
sengers and  freight  to  and  from  the  town.  The  control  and 
management  of  the  boat  to  be  by  three  commissioners  elected 
by  the  voters  of  the  town. 

They  may  fix  rates  and  charges  and  run  the  boat  to  Newport 
and  Providence. 

Weights  and  Measures  for  various  commodities  have  been 
adopted. 
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South  Carolina. 

Annual  Session. — January  9th,  1900,  to  February  17th, 
1900. 

Amendments  to  Constitution. — An  amendment  was 
agreed  to  exempting  certain  cities  from  any  limitation  on  bonds 
issued  for  water  works  or  sewerage. 

An  amendment  will  be  voted  upon  at  the  next  general  elec- 
tion permitting  assessment  to  pay  for  condemnation  of  lands 
and  the  construction  of  ditches  to  drain  swamps. 

Agriculture. — Any  purchaser  of  fertilizers  or  manure  may 
have  the  same  analyzed  by  the  Clemson  Agricultural  College. 
If  they  shall  fall  short  ten  per  cent,  of  the  fertilizing  ingre- 
dients guaranteed,  the  vendor  shall  forfeit  one-half  of  the  sale 
price  thereof. 

Corporations. — A  general  act  for  incorporation  of  churches, 
schools,  charitable  and  educational  societies  has  passed. 

Courts. — Special  or  extra  sessions  of  Courts  of  General 
Sessions  shall  be  called  on  application  of  the  solicitor  of  anj 
circuit,  or  a  majority  of  the  bar  of  any  county  and  the  Gover- 
nor shall  appoint  some  man  learned  in  the  law  and  suggested 
by  the  Chief  Justice  of  the  Supreme  Court,  to  hold  the  court. 

Crimes. — Statistics  of  crime  are  to  be  had  by  the  Clerk  "of 
General  Session  Courts  reporting  annually  the  name,  age,  sex, 
and  race  of  all  persons  brought  to  trial. 

A  State  Reformatory  for  the  confinement  of  male  criminals 
under  sixteen  years  of  age  is  established.  Races  are  to  be 
kept  separate. 

Fences  of  barbed  wire,  within  fifty  feet  of  any  highway, 
are  to  have  a  plank  or  pole  on  the  top. 

Game. — Deer  are  protected  by  further  legislation,  and  part- 
ridges and  quail  shall  not  be  sold  or  shipped  for  five  years. 

Health. — County  Boards  of  Commissioners  are  created 
Commissioners  of  Health  and  Drainage  and  are  authorized  to 
require  owners  of  lands,  adjacent  to  streams,  to  keep  them 
clear;  and  when,  in  their  judgment,  this  is  impracticable,  to 
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have  the  work  done  at  the  charge  of  the  people  who  would  be 
benefited  thereby. 

They  are  authorized  to  condemn  rights  of  way  for  drainage 
and  to  assess  expenses  on  adjacent  land  owners. 

The  State  Board  of  Health  shall  declare  what  diseases  are 
dangerous,  infectious,  or  contagious  and  bodies  dead  of  such 
diseases  can  only  be  transported  under  rules  and  regulations 
prescribed  by  the  Board,  which  is  also  to  examine  and  license 
embalmers. 

Township  assessors  are  to  report  all  infectious  and  contagious 
diseases  to  the  Board  under  heavy  penalty. 

Insurance. — Foreign  companies  cannot  write  insurance 
unless  a  local  agent  signs  the  policy  and  receives  the  commis- 
sion, to  the  end  that  the  state  may  receive  the  tax  on  the 
premium. 

State  insurance  of  public  buildings  is  provided  for. 

After  <Ianuary  1st,  1901,  all  state  and  county  buildings 
except  school  houses  are  to  be  insured  by  payment  by  each 
county,  into  the  hands  of  the  State  Sinking  Fund  Commis- 
sioners, annually,  of  an  amount  equal  to  one-half  of  the 
premium  it  would  pay  to  an  insurance  company.  These  pay- 
ments are  to  continue  until  the  fund  reaches  $200,000.00  and 
then  payments  are  to  cease  and  be  renewed  when  the  fund  is 
reduced  below  that  sum. 

Liquor. — The  State  Board  of  Control  is  abolished  and  a 
Board  of  Directors  of  the  State  Dispensary  established,  to  be 
elected  by  the  General  Assembly.  It  has  control  of  the  pur- 
chase and  sale  of  intoxicating  liquors. 

Medicine. — The  State  Board  of  Medical  Fixaminers,  here- 
tofore consisting  of  seven  physicians,  has  been  increased  to  ten, 
the  additional  members  to  be  homoeopathic  physicians  to 
examine  and  license  homoeopaths. 

Officers  in  many  counties  are  to  receive  salaries  instead  of 
fees,  which  last  are  to  be  paid  into  the  County  Treasury. 

Partnership. — Upon  dissolution  of  a  co-partnership  and 
notice  thereof  no  partner  can  make  payment  or  new  promise 
so  as  to  renew  debt  against  other  partners. 
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Pawnbrokers  are  declared  to  be  those  who  loan,  money  on 
pledge  of  personal  property,  or  who  purchase  personal  prop- 
erty on  condition  of  selling  it  back  at  a  stipulated  price. 
They  must  pay  license  and  give  bond  to  the  municipality. 

Railroads  are  required  to  build  connecting  tracks  for 
inter  change  when  two  or  more  roads  pass  through  any  town 
or  city. 

They  are  not  required  to  run  second-class  coaches,  but  two 
first-class*coaches — one  for  each  color — at  uniform  charge  of 
three  cents  per  mile. 

Sheriffs  wilfully  neglecting  or  failing  to  arrest  escaping 
convicts  from  penitentiary,  jail,  or  chain  gang  are  punishable 
by  fine  and  imprisonment. 

Soldiers  who  served  in  what  the  act  calls  '*  the  late  war 
between  the  states,"  residents  of  the  state  for  two  years, 
being  disabled  and  not  having  an  income  exceeding  one  hun- 
dred and  fifty  dollars,  or,  being  over  sixty  years  of  age,  of  an 
income  of  more  than  seventy-five  dollars  per  annum,  and  cer- 
tain widows  of  soldiers  engaged  in  the  war  so  designated,  are 
to  receive  pensions  and  a  State  Board  of  Pensions  and  County 
Pension  Boards  are  created.  The  sum  of  $100,000.00  is 
appropriated  for  this  purpose. 

Texas. 

Called  Session. — January  23rd,  1900,  to  February  2l8t, 
1900. 

The  Governor  called  a  special  session  of  the  legislature  to 
provide  a  general  tax  law,  reduce  the  rate  of  the  ad  valorem 
tax  for  general  revenue  purposes,  make  up  any  deficiency  in 
the  permanent  school  fund  and  to  act  upon  any  other  matters 
that  might  be  presented  under  the  constitution  of  the  state. 

Railroads. — In  messages  from  the  Governor  many  other 
subjects  were  presented  to  the  legislative  branch,  among  them 
an  alleged  danger  to  railway  employes  in  a  system  knpwn  as 
"double-heading,"  or  the  placing  of  two  locomotives  with  one 
train.     The  executive  states  that  under  this  practice  there 
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results  the  consolidation  of  two  trains  into  one  under  a  single^ 
crew  of  trainmen,  eliminating  all  the  crew  of  one  train,  except 
the  engineer  and  fireman,  who,  with  their  engine  and  train,, 
are  added  to  the  other  train. 

It  is  evident  that  the  displacing  of  supernumerary  employes 
had  more  effect  upon  the  legislative  and  executive  mind  than 
the  alleged  danger. 

The  law  passed  upon  the  suggestion  of  the  Governor  pro- 
vides that  the  Railroad  Commission  Hhall  investigate  the  matter 
and  have  power  to  correct,  regulate  or  prohibit  the  abuse  and 
that  employes  operating  trains  drawn  by  two  locomotives  shall 
not  be  held  to  assume  the  risk  incident  to  their  employment. 

Schools. — An  act  was  passed  providing  a  uniform  method 
of  selecting  trustees  of  school  districts,  defining  their  duties 
and  prohibiting  teachers,  trustees,  and  superintendents  from 
acting  as  agents  of  text-book  companies. 

Taxes. — The  ad  valorem  state  tax  was  reduced. 

Virginia. 

Biennial  Session. — December  6th,  1899,  to  March  7th,- 
1900. 

Agriculture. — A  State  Board  of  Crop  Pest  Commission- 
ers is  created.  It  is  to  appoint  a  State  Entomologist  and 
Pathologist,  make  a  list  of  injurious  insect  pests  and  diseases 
of  plants  and  make  rules  and  regulations  for  their  eradication. 

The  Board  may  establish  quarantine  and  inspect  nursery 
stock,  and  penalties  are  imposed  upon  those  not  complying 
with  their  orders  or  directions,  issued  under  their  regulations. 

Corporations  transacting  business  as  surety  on  official 
bonds,  having  agents  authorized  to  sign  the  corporate  name, 
may  be  bound  by  such  agent  without  a  seal  being  attached. 

Courts  are  authorized  to  exclude  from  the  trial  of  all  criminal 
cases,  felony  or  misdemeanor,  any  person  whose  presence  is 
not  deemed  necessary. 

Dogs  licensed  and  upon  which  taxes  are  paid  are  declared 
personal  property. 
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Dower. — The  contingent  right  of  dower  of  a  married 
woman  in  real  estate,  in  which  her  husband  has  no  interest, 
shall  be  her  separate  estate  and  she  may  dispose  of  it  by  her 
sole  act  as  if  she  were  unmarried. 

Health.— Many  laws  looking  to  the  better  protection  of 
the  health  of  the  people  were  passed. 

Among  them  the  following  are  noted.  A  most  stringent  act 
regulating  the  transportation  of  bodies  dead  of  contagious  or 
infectious  diseases,  and  prohibiting  the  shipment  of  bodies  dead 
from  small-pox,  Asiatic  cholera,  yellow  fever,  typhus  fever  and 
bubonic  plague. 

Another  creates  a  State  Board  of  Health  and  City  and 
County  Boards,  with  extraordinary  powers.  The  State  Board 
of  Agriculture  is  to  analyze  food.  The  act  determines  with 
much  detail  what  is  adulteration  and  punishes  with  severity  the 
sale  of  adulterated  and  misbranded  food. 

Insane. — The  law  relating  to  state  hospitals  for  the  insane 
and  the  commitment  of  persons  thereto  has  been  remodeled 
and  many  beneficial  and  wholesome  provisions  added,  the 
legislation  upon  this  important  subject  being  very  thorough 
and  complete.  Furloughs  may  be  granted  to  inmates  in  the 
discretion  of  the  superintendent. 

Insurance. — Policies  cannot  be  avoided  on  the  ground  that 
an  answer  to  any  interrogatory  is  untrue  unless  it  is  clearly 
proved  that  the  answer  was  wilfully  false  or  fraudulent,  or  that 
it  was  material. 

Arbitrators  and  umpires  to  ascertain  losses  must  be  residents 
of  the  state. 

It  is  made  unlawful  for  insurance  companies  to  agree  upon 
commissions  to  be  paid  to  agents,  with  penalty  of  heavy  fine 
and  forfeiture  of  license. 

Libraries. — Cities  and  towns  are  authorized  to  establish 
and  maintain  public  free  libraries  and  levy  taxes  therefor. 

Militia. — A  very  full  and  complete  statute  has  been 
passed  regulating  the  formation,  equipment  and  service  of  the 
state  volunteers. 


CHARLBS   F.    MANDERSON.  249 

Minors  under  eighteen  years  of  age  may  be  committed  to 
the  custody  of  the  prison  association  for  an  indeterminate 
period,  but  not  beyond  twenty-one  years  of  age. 

Railroads  are  required  to  furnish  separate  cars  with  equal 
accommodations  for  white  and  colored  passengers,  the  cars  to 
show  in  plain  letters  the  race  for  which  they  are  designed. 
Any  passenger  refusing  to  take  his  place  in  the  car  assigned 
to  his  color  may  be  put  oif  the  train,  with  no  resulting  dam- 
ages to  the  company. 

They  are  made  liable  for  injury  to  or  death  of  employes 
caused  by  overhead  bridges,  when  warning  signals  have  not 
been  maintained. 

Railroad  fences  are  protected  from  injury  and  destruction 
under  penalty  of  fine  and  imprisonment. 

Trespassing  upon  cars  or  trains  is  made  a  misdemeanor. 

Railroads  may  connect  with  each  other  and  a  penalty  is 
imposed  upon  any  road  refusing  so  to  do. 

Reformatory. — The  Negro  Reformatory  Association  is 
granted  power  over  minor  negroes  voluntarily  surrendered  by 
their  parents  or  committed  by  the  courts. 

State  shall  be  subject  to  garnishment  for  wages  and  salaries 
of  all  oflScers  and  employes. 

Forged  or  counterfeit  bonds  and  obligations  of  the  state 
may  be  seized  and  retained  by  officers  and  agents  of  the  state. 

Steamboats  must  provide  separate  and  equal  sitting,  sleep- 
ing and  eating  apartments  for  white  and  colored  passengers 
and  those  refusing  to  occupy  the  locations  assigned  may  be 
ejected  from  the  boat  and  fined  and  imprisoned. 

Soldiers. — Each  city  and  county  is  to  have  a  Confederate 
Pension  Board  and  soldiers  and  sailors  who  fought  in  the 
so-called  *' war  between  the  states"  and  have  been  disabled, 
are  to  be  pensioned.  Also  the  indigent  widows  of  all  "  true 
and  loyal  soldiers." 

Taxation. — The  better  collection  of  taxes  imposed  upon 
stock  incorporations  is  had  by  requiring  a  sworn  statement 
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showing  all  stockholders,  to  be  filed  with  the  Auditor  of  Public 
Accounts. 

Telbouaph  Companies  cannot  limit  their  liability  for  neg- 
ligence by  contract  or  otherwise,  and  are  liable  in  special 
damages  for  negligence  or  failure  in  their  operatives  in  copy- 
ing, or  delivery  of  messages  or  for  disclosure  of  contents. 
Grief  and  mental  anguish  are  to  be  considered  by  the  jury. 

Tobacco,  in  the  leaf,  when  sold  upon  the  floor  of  any  ware- 
house, shall  be  weighed  by  a  person  sworn  honestly  and  accur- 
ately to  weigh  the  same. 

Trade  Marks  of  various  kinds  of  business  are  protected 
and  the  misuse  of  the  same  is  punished  with  severity. 

My  brethren  of  the  Bar,  I  have  discharged  to  the  best  of 
my  ability,  and  as  I  could  take  the  time  from  onerous  duties, 
the  task  in  hand.  I  would  be  lacking  in  appreciation  of  kind- 
ness bestowed  and  in  common  gratitude  did  I  not  recognize 
the  distinction  that  came  to  me  last  year,  when  the  Executive 
Committee  called  upon  me  to  preside  over  your  deliberations 
in  the  place  of  our  much  esteemed  associate,  the  Honorable 
Joseph  H.  Choate,  detained  from  us  by  the  important  functions 
devolving  upon  him  as  our  accredited  representative  to  the 
country  so  near  of  kin  to  our  own.  My  thanks  are  due  for 
the  kind  consideration  extended  during  our  deliberations  at 
the  important  meeting  at  Buffalo,  made  doubly  interesting  and 
more  valuable  by  the  presence  of  the  organization  closely 
allied  to  and  held  in  close  conjunction  with  our  own,  the  Inter- 
national Law  Association.  When  you  supplemented  your 
gentle  courtesy  by  the  presentation  of  my  name  for  and  elec- 
tion to  the  proud  distinction  of  the  presidency  of  the  Amer- 
ican Bar  Association,  you  overwhelmed  me  and  I  was  at  loss 
then  and  am  hard  put  to  it  now  to  express,  even  in  fair  degree, 
my  appreciation  of  your  favor.  Again  I  thank  you,  and  shall 
cherish  your  act  '*  within  the  book  and  volume  of  my  brain, 
unmixed  with  baser  matter." 
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For  something  more  than  a  hundred  years  the  people  of  the 
United  States  have  enjoyed — or  have  had  the  right  to  enjoy — 
the  protection  of  a  written  constitution.  Its  sanctions  and  its 
guaranties  have  been  with  them  and  over  them  so  long  that 
they  often  seem  to  be  only  natural  and  every-day  rights, 
immemorially  existing.  But  the  Federal  Constitution  was  a 
great  creative  work.  It  established  a  union  of  states  and 
breathed  into  it  the  powers  and  attributes  of  nationality.  It 
was  a  new  departure;  for,  until  then,  though  there  had  been 
various  leagues  and  federations  united  by  written  covenants, 
and  some  small  local  constitutions,  there  had  been  no  attempt, 
anywhere  in  the  world,  to  make  a  written  constitution  on  a 
large  scale ;  one  that  should  be  the  supreme  organic  law  for  a 
great  nation.  What  is  a  constitution  ?  The  question  is  more 
difficult  than  it  seems.  In  a  general  way,  however,  it  may  be 
said  that  it  is  the  system  or  body  of  fundamental  principles, 
written  or  unwritten,  under  which  a  nation,  state  or  body 
politic  is  formed  or  governed. 

Unwritten  constitutions,  like  the  British — that  ancient 
fabric  which  our  fathers  knew  and  revered — are  evolutionary, 
growing  from  year  to  year,  from  reign  to  reign,  and  from 
century  to  century.  Bagehot,  writing  of  the  English  Consti- 
tution, was  oppressed  with  the  difficulties  of  the  subject, 
because  of  this  very  element  of  growth.  "  There  is  a  great 
difficulty  in  the  way  of  a  writer,"  he  says,  "  who  attempts  to 
sketch  a  living  constitution — a  constitution  that  is  in  actual. 

(2.51) 
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work  and  power;  the  difficulty  is  that  the  object  is  in  constant 
change."  An  unwritten  constitution  is  never  completed  ;  for, 
silently,  with  the  growth  of  years,  it  is  modified  and  enlarged 
to  meet  the  exigencies  of  what  Gladstone  termed  ^'  progressive 
history."  It  is  an  old  story  ;  on  one  side  successive  demands, 
on  the  other  successive  refusals,  until  that  which  was  stub- 
bornly contested  finally  settles  down  and  becomes  incorporated 
in  the  great  catalogue  of  indisputable  rights. 

No  doubt  the  English  constitution  is  well  adapted  to  the 
English  people,  and  they  to  it.  They  grew  together;  the 
people  faster  than  the  constitution,  but  waiting — generally, 
though  not  always,  with  patience — for  the  incorporation  of 
ancient  and  incommunicable  rights  into  the  acknowledged 
fundamental  law  of  the  realm.  Well  did  Tennyson  describe 
the  process  by  which  the  British  constitution  was  evolved, 
when  he  wrote : 

"  A  land  of  old  and  jiut  renown 

Where  freedom  broadens  slowly  down 
From  precedent  to  precedent." 

It  is,  perhaps,  not  quite  accurate  to  speak  of  the  British 
constitution  as  an  unwritten  one,  for  its  great  features  were 
written  in  black  and  white  to  the  end  that  they  should  never 
be  forgotten.  Such  was  Magna  Charta,  of  which  Professor 
Stubbs  says  that  the  entire  body  of  English  constitutional 
history  is  but  a  commentary  upon  it.  Such  was  the  Petition 
of  Rights ;  the  Habeas  Corpus  Act  of  1769 ;  the  Bill  of 
Rights,  and  the  Act  of  Settlement.  These  are  parts  of  the 
British  constitution,  not  because  they  are  in  writing,  but 
because  they  are  of  such  fundamental  character  that  they  are 
presumed  to  inhere  in  the  common  rights  of  British  subjects. 

But,  gentlemen,  it  need  not  be  said  that  the  British  consti- 
tution, however  splendid  its  proportions,  could  not  suffice 
when  the  American  people  proposed  to  embark  upon  a  career 
of  separate  nationality.  They  had  their  local  charters,  con- 
stitutions and  laws ;  they  had  the  articles  of  confederation, 
iind  each  had  for  itself  the  English   common   law.     But  all 
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these  did  not,  and  could  not,  make  a  nation ;  or  if  you  like 
the  term  bet*:er,  a  national  government.  Surely  never  did 
men  face  a  graver  responsibility  than  did  those  who  under- 
took to  bring  order  out  of  the  chaos  which  then  enveloped 
them.  They  proposed  to  form  a  more  perfect  union,  establish 
justice,  insure  domestic  tranquility,  provide  for  the  common 
defense,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  themselves  and  their  posterity. 

This  lofty  enumeration  of  their  purposes  was,  in  itself,  a 
solemn  judgment  upon  the  Articles  of  Confederation,  which, 
indeed,  all  men  knew  were  entirely  inadequate  for  gathering 
or  holding  the  fruits  of  their  struggle  for  independence. 
"  The  Confederation,"  in  the  language  of  that  great  lawyer, 
Horace  Binney,  "  was  no  more  than  the  limited  representa- 
tive of  other  governments,  and  not  a  government  itself  It 
was  a  league  of  sovereigns,  but  not  a  sovereign."  Indeed,  it 
is  not  a  just  use  of  language  to  call  that  a  government  which 
had  no  executive,  no  coercive  power,  no  power  of  energetic 
offense  or  defense,  and  no  means  of  raising  revenue  beyond 
the  voluntary  contributions  of  the  different  states.  Washing- 
ton's genius  was  of  that  sane,  clear-eyed  quality  which  does 
not  often  indulge  in  figures  of  speech ;  but  the  man  who 
never  gave  up  hope  when  his  armies  were  in  the  field  against 
appalling  odds  said,  in  1786 : 

'^  It  is  clear  to  me  as  A,  B,  C,  that  an  extension  of  federal 
powers  would  make  us  one  of  the  most  happy,  wealthy, 
respectable  and  powerful  nations  that  ever  inhabited  the  ter- 
restrial globe.  Without  them,  we  shall  soon  be  everything 
which  is  the  direct  reverse.  I  predict  the  worst  consequences 
from  a  half-starved,  limping  government,  always  moving  upon 
crutches,  and  tottering  at  every  step." 

The  Father  of  His  Country  seldom  suflFered  his  mind  to  be 
moved  from  its  serene  equipose ;  and  it  was  surely  an  alarm- 
ing situation  that  could  wring  such  language  from  him. 

And  so  the  Convention  which  framed  the  Federal  Con- 
stitution was  called.     It  is  curious  to  note  how  little  was  said 
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by  those  who  pressed  upon  the  people  and  upon  the  State  gov- 
ernments the  necessity  of  a  convention,  about  the  paramount 
reason  that  was  in  their  minds,  which  was  that  the  country 
was  rapidly  drifting  into  anarchy.  The  governors  and  digni- 
taries who  were  working  together  to  bring  about  a  convention, 
the  legislatures  that  passed  resolutions  in  favor  of  it,  and  the 
great  leaders  who  in  private  life  were  so  influential  in  mould- 
ing public  opinion,  generally  veiled  the  real  meaning  of  the 
movement  by  talking  about  the  necessity  of  a  better  under- 
standing in  respect  to  their  commercial  relations,  a  fair  distri- 
bution of  trade,  the  construction  of  canals  and  other  such 
matters,  which,  though  certainly  important,  were  as  nothing 
when  compared  with  the  immediate  and  imperative  necessity 
of  transforming  the  confederation  into  a  government  of  real 
national  vigor,  possessing  not  only  the  authority  which  belongs 
to  a  nation,  but  the  power  to  vindicate  it  at  home  and  abroad. 
It  is  a  hard  thins  to  make  a  constitution — still  harder  to 
make  a  good  one,  or  one  which  can  be  relied  upon  to  stand  the 
strain  of  actual  use.  Nevertheless,  the  delegates  undertook 
the  task,  and  began  in  a  manner  which  augured  well  for  the 
success  of  their  efforts,  when  on  May  25th,  1787,  by 
a  unanimous  vote,  they  chose  George  Washington  to  preside 
over  their  deliberations.  In  a  little  less  than  four  months 
the  work  of  the  convention  was  finished.  The  instrument 
they  framed  is  known  to  all — at  least  its  language  and  the 
general  scope  of  its  various  provisions.  Time  has  shown,  and 
every  year  it  becomes  clearer,  that  Gladstone's  oft-quoted 
panegyric  was  profoundly  true,  when  he  said :  '*  The  American 
Constitution  is  the  most  wonderful  work  ever  struck  off  at  a 
given  time  by  the  brain  and  purpose  of  man."  The  men  who 
framed  it  were  not  mere  visionaries.  They  were,  almost  with- 
out exception,  calm,  thoughtful  men,  who  thoroughly  appre- 
hended the  problem  they  had  to  solve,  and  knew  that  it  could 
not  be  worked  out  by  declamation*,  nor  by  passionate  discussion 
of  the  abstract  rights  of  Man,  nor  by  mutual  congratulations 
that  they  had  wrested  from  the  Mother  Country  an  acknowl- 
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edgment  of  their  independence.  They  were  called  upon  to 
construct — or,  rather,  to  reconstruct — and  to  that  great  task 
they  bent  their  energies,  patriotically,  intelligently  and 
triumphantly. 

What  order  of  men  they  were  is  shown  in  the  light  of  a 
historical  contrast  which  is  full  of  dramatic  interest.  France 
was  in  trouble — a  trouble  more  serious,  more  tragic,  more 
frightful  than  any  which  ever  before  confronted  an  existing 
order  of  things.  The  Revolution  was  upon  them.  Poor  Louis 
the  Sixteenth  was  struggling  in  a  blind  way  with  the  forces, 
political,  social  and  intellectual,  which  were  ultimately  to  bring 
his  reign  to  an  end  and  his  head  to  the  block.  On  the  very 
day  that  George  Washington  was  elected  President  of  the  Con- 
vention, the  great  assembly  of  the  Notables — the  first  which 
had  met  since  the  days  of  Richelieu — adjourned.  They  had 
sat  two  months  and  utterly  failed  to  do  anything  which  could 
save  France.  Then  came  another  meeting  of  the  Notables 
and  of  the  States  General,  The  National  Assembly,  the  Con- 
stituent Assembly,  and  that  fruitless  and  utterly  abortive 
attempt  to  make  a  constitution  which  should  save  the  King's 
crown  and  the  people's  rights  Carlyle,  in  his  saturnine  way, 
observes  of  this  depressing  effort : 

^'A  constitution  can  be  built;  constitutions  enough,  a  la 
Sieyes^  but  the  frightful  diflSculty  is  that  of  getting  men  to 
come  and  live  in  them.  *  *  *  rpj^^  constitution,  the  set 
of  laws  or  prescribed  habit  that  men  will  live  under,  is  the  one 
which  images  their  convictions — their  faith  as  to  this  wondrous 
Universe ;  and  what  rights,  duties,  capabilities,  they  have 
there ;  which  stands  sanctioned,  therefore,  by  Necessity  itself; 
if  not  by  a  seen  Deity,  then  by  an  unseen  one.  Other  laws, 
whereof  there  are  always  enough  ready-made,  are  usurpations 
which  men  do  not  obey,  but  rebel  against  and  abolish  at  their 
earliest  convenience." 

This  language  may  seem  extravagant  and  not  altogether 
intelligible,  but  in  it  there  is  that  essential  grain  of  truth  which 
is  in  all  that  Carlyle  wrote.     Their  attempt  at  constitution- 
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making  failed,  for  it  could  not  rally  to  itn  support  any  faith  in 
its  inherent  strength  or  genuineness.  It  simply  collapsed 
when  put  to  the  pitiless  test  of  those  pitiless  times.  Great 
hopes  had  been  centered  in  it,  hopes  of  deliverance,  hopes  of 
happiness  and  hopes  of  peace ,  but  Carlyle  sums  up  the  result 
in  a  single  sentence,  which  he  makes  the  heading  for  one  of 
his  grandly  picturesque  chapters :     *'  Constitution  will  not 

MARCH." 

But,  gentlemen,  the  constitution  our  fathers  made  had  the 
marching  quality  in  it;  and  our  history  records  how  it  has 
marched  in  good  and  evil  days,  sometimes  through  perils  and 
difficulties,  sometimes  seeming  almost  ready  to  halt,  but  always 
moving  forward.  The  people  who  framed  it,  and  the  people 
who  adopted  it,  never  considered  it  perfect;  some  of  the  mem- 
bers of  the  convention  refused  to  sign  it,  and  its  adoption  was 
fiercely  opposed  in  many  of  the  states.  In  the  convention, 
Franklin,  old  and  feeble  in  body,  but  with  unimpaired  intel- 
lectual vigor,  urged  the  members  to  sink  their  personal  objec- 
tions for  the  sake  of  the  great  issue  at  stake.  ''  Thus  I  consent, 
sir,  to  this  constitution,''  he  said,  '^  because  I  expect  no  better 
and  because  I  am  not  sure  that  it  is  not  the  best.  The  opin- 
ions I  have  had  of  its  errors  I  sacrifice  to  the  public  good." 

Though  the  work  of  the  convention  was  not  entirely  satis- 
factory to  any  member,  nearly  all  accepted  it  as  the  best  then 
attainable,  and  only  three  refused  to  sign  it.  It  was  nearly 
three  vears  before  all  the  states  came  in  under  it,  and  when 
Rhode  Island  gave  her  tardy  assent,  the  government  of  the 
Union  was  already  in  operation,  George  Washington  was 
President,  and  the  constitution  had  begun  its  march. 

It  is  impossible  to  over-estimate  the  difficulties  that  con- 
fronted the  men  upon  whom  devolved  the  duty  of  administra- 
tion in  the  new  government.  They  were  to  be  guided  by  the 
constitution,  but  the  constitution  itself  was  not  entirely  clear, 
and  many  different  views  were  held  as  to  its  meaning.  It  was 
the  result  of  a  large  number  of  compromises  between  different 
classes  of  political  thinkers  arid  between  different  localities  and 
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interests.  As  has  been  truly  said,  ^'  Nobody  liked  all  its  pro- 
visions, and  everybody  feared  some  of  them."  And  yet,  no 
one  can  doubt  that  its  adoption  was  a  great,  wise  and  patriotic 
act ;  for  all  experience  has  shown  that  statesmanship  is  not  the 
obstinate  reaching  out  for  the  unattainable,  but  the  acceptance 
of  the  best  that  is  within  reach.  It  was  the  profound  recogni- 
tion of  this  truth  that  secured  its  adoption,  without  the  pro- 
visions soon  afterward  incorporated  in  the  first  ten  amend- 
ments, the  absence  of  which  in  the  original  draft  caused  so  much 
opposition.  The  good  sense  of  the  American  people  accepted 
the  work  of  Washington  and  the  convention  over  which  he 
presided,  as  infinitely  better  than  the  Confederation,  even  if 
there  were  in  it,  to  the  minds  of  most  men,  obvious  imperfec- 
tions. Many,  many  great  causes  have  been  wrecked  by  the 
unyielding  opposition  of  narrow  minds,  seeing  only  a  single 
point  of  small  and  trifling  moment  in  the  great  scope  of  the 
cause  itself.  *Such  minds  there  were  in  that  day,  and  such 
there  have  been  always,  who,  honestly  believing  that  human 
wisdom  is  centered  in  them,  cling  fast  to  the  things  which  are 
petty  and  insignificant,  and  sacrifice  those  which  are  of  supreme 
value.  But  the  constitution  was  adopted ;  and  those  who  had 
opposed  it  were  loud  in  their  prophecies  of  failure ;  and  those 
who  had  supported  it  were  not  without  doubts.  Its  friends 
could  only  admit  frankly  that  it  was  an  experiment  which 
must  wait  the  test  of  time. 

The  organization  of  the  government  under  the  constitution 
was  one  of  the  greatest  events  in  human  history.  It  was  not 
a  dramatic  affair,  such  as  when  Napoleon  put  upon  his  head 
the  iron  crown  of  Lombardy ;  it  was  grave  and  stately  in  a 
certain  republican  fashion,  as  became  a  people  who  were  estab- 
lishing a  nation,  with  a  fixed,  a  determinate  organic  law,  and 
were  proposing  to  move  forward  within  its  limits.  But  what 
were  its  limits?  What  were  the  powers  of  the  new  govern- 
ment ?  Were  the  people  of  the  United  States  a  nation  with  a 
national  government,  01:  only  citizens  of  their  respective  states 
and  of  a  federal  union  of  states  ?     These  questions  had  not 
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been  settled  in  any  authoritative  way.  As  Judge  Gooley  has 
said :  '^  The  decision  upon  them,  when  thus  presented,  might 
determine  whether  the  constitution  was  to  be  a  bond  of  union 
or  a  rope  of  sand ;  for  the  practical  construction  might  make 
it  one  or  the  other." 

This  only  means  that,  after  all,  the  constitution  which  had 
been  declared  to  be  the  supreme  law  of  the  land  must  needs  be 
subjected  to  the  test  of  construction  and  interpretation.  The 
almost  infinite  variety  of  questions  which  might  become  sub- 
jects of  litigation  would  surely  call  upon  the  courts,  and  finally 
upon  the  court  of  last  resort,  for  judicial  announcements  of 
the  scope  and  meaning  of  every  provision.  Such  is  the 
infirmity  of  human  language  that  members  of  the  convention 
who  had  voted  for  the  constitution  differed  as  to  the  meaning 
of  its  various  provisions.  It  was  plain  from  the  first  that  the 
Supreme  Court  would  have  to  grapple  with  great  and  diffi- 
cult questions.  The  composition  of  the  court,  an^i  particularly 
the  order  of  mind  which  should  be  possessed  by  the  Chief 
Justice,  were  matters  of  weighty  importance.  Again  I  quote 
from  Judge  Cooley,  whose  great  learning,  high  character  and 
eminent  judicial  abilities  have  so  endeared  him  to  our  profession: 

^^  When  the  time  is  considered,  and  the  circumstances  under 
which  the  duty  of  authoritative  construction  must  be  entered 
upon,  one  cannot  fail  to  be  impressed  that  peculiar  qualifica- 
tions were  essential  in  the  person  who  should  preside  over  the 
body  to  whom  that  duty  would  be  entrusted,  and  who  would 
give  direction  to  its  thought.  He  ought  certainly  to  be  a 
learned  and  able  lawyer;  but  he  might  be  this  and  still  fail  to 
grasp  the  full  significance  of  his  task.  A  mere  lawyer  might 
see  in  the  Constitution  nothing  but  an  agreement  of  parties, 
to  be  construed  by  technical  rules  ;  it  required  a  statesman  to 
understand  its  full  significance,  as  an  instrument  of  govern- 
ment, instinct  with  life  and  with  authority." 

You  will  note,  I  doubt  not,  in  the  language  I  have  quoted, 
the  phrase  "  a  mere  lawyer."  Far  be  it  from  me  to  say  that 
^'  a  mere  lawyer  "  may  not  be  a  very  well-meaning  and  useful 
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man.  But  he  never  was  and  never  will  be  a  great  judge.  In 
this  country,  every  judge,  state  and  federal,  is,  or  may  be, 
called  upon  to  decide  questions  arising  under  constitutions,  and 
such  questions  require  historical  knowledge,  an  insight  into  the 
meaning  of  organic  laws,  of  the  duties  and  obligations  of 
citizenship,  and,  finally,  of  the  great  purposes  of  a  constitu- 
tional and  an  institutional  government.  John  Jay,  our  first 
Chief  Justice,  was  lawyer,  statesman  and  diplomat,  a  student 
of  literature,  and  a  man  of  unbending  integrity  and  spotless 
character.  To  his  hands  and  the  hands  of  his  associates  the 
new  and  untried  constitution  was  entrusted.  It  is  interesting 
to  read  the  proceedings  of  the  court  in  those  first  days,  when 
questions  of  practice  and  procedure  were  constantly  coming  up 
and  receiving  the  careful  consideration  of  the  court,  and  were 
about  the  only  questions  before  it.  There  was  little  business 
in  the  eleven  years  which  preceded  the  appointment  of 
Marshall,  and  only  six  constitutional  cases  were  decided. 

In  one,  Ware  v«.  Hylton  reported  in  3d  Dallas,  John  Mar- 
shall was  counsel  for  defendant  in  error,  and  was  badly  beaten, 
all  the  judges  save  Iredell  being  against  him — and  Iredell 
against  him  on  part  of  the  case.  This  was  at  the  Februnry 
Term,  1796.  Five  years  later,  on  February  4,  1801,  John 
Marshall  himself  took  his  seat  as  Chief  Justice  of  the  Court 
which  had  turned  a  deaf  ear  to  the  only  argument  he  had 
made  before  it. 

Thus  far  the  constitution  had  marched ;  but  it  must  be 
admitted  its  pathway  had  not  been  a  smooth  one.  The  people 
had  already  learned  that  the  Supreme  Court  was  a  body  claim- 
ing enormous  powers — powers  that  thousands  of  good  men 
viewed  with  sincere  alarm.  From  the  first  the  country  had 
been  divided  on  the  question  whether  there  should  be  a  strong 
national  government,  operating  directly  upon  the  people,  or  a 
mere  agency  for  certain  purposes,  while  the  vigor  of  effective 
government  should  remain  in  the  several  states.  In  the  con- 
vention and  before  the  people  there  had  been  earnest,  some- 
times  angry,   discussion  of  this  question.     Those   who   had 
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hoped  that  it  would  be  settled  by  the  language  of  the  constitu^ 
tion  itself  were  doomed  to  disappointment,  for,  studying  it 
sentence  by  sentence  and  line  by  line,  it  was  evident  that  the 
argument  was  not  closed.  The  question  was  simply  changed 
from:  ''What  government  is  best?"  to  "What  government 
has  the  constitution  actually  given  us  ?  *' 

The  Supreme  Court  has  been  eloquently  called  "  the  living 
voice  of  the  constitution,"  and  from  its  organization  it  has 
courageously  assumed  the  right  to  speak  the  final  word  as  to  its 
meaning,  and  as  to  the  rights  it  grants  and  the  obligations  it 
imposes.  We  are  so  much  accustomed  to  connecting  the  name 
of  Marshall  with  the  establishment  of  constitutional  principles 
that  we  have  hardly  done  justice  to  the  court  as  it  stood  before 
his  appointment.  They  were  learned  men,  they  were  honest 
men,  and  they  were — which  is  scarcely  less  important — firm 
and  unwavering  in  the  performance  of  every  judicial  duty. 
When  Ghisholm  vs.  The  State  of  Georgia  was  brought  before 
them,  the  country  was  aflame  with  excitement.  Mingled  feel- 
ings of  astonishment  and  indignation  filled  men's  minds,  at 
the  thought  of  bringing  a  sovereign  state  into  court  like  an 
ordinary  debtor.  The  opinion  of  Justice  Wilson — himself  one 
of  the  signers  of  the  constitution — is  a  quaint  and  curious  piece 
of  judicial  literature. 

"This  is  a  case  of  uncommon  magnitude,"  said  Justice  Wil- 
son. "One  of  the  parties  to  it  is  a  State;  certainly  respect- 
able, claiming  to  be  sovereign.  The  question  to  be  deter- 
mined is,  whether  this  State,  so  respectable,  and  whose  claim 
soars  so  high,  is  amenable  to  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  ?  This  question,  important  in  itself, 
will  depend  on  others  more  important  still ;  and  may,  perhaps, 
be  ultimately  resolved  into  one,  no  less  radical  than  this — 
'Do  the  people  of  the  United  States  form  a  Nation  .^' " 

This  grim  question  was  destined  to  rise  from  time  to  time 
until  finally  answered  on  the  battlefield.  Judge  Wilson  gave 
his  own  answer  toward  the  close  of  his  opinion  in  these  words  : 
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*'  Whoever  considers,  in  a  combined  and  comnrehensive 
view,  the  general  texture  of  the  constitution,  will  be  satisfied, 
that  the  people  of  the  United  States  intended  to  form  them- 
selves into  a  nation,  for  national  purposes.  They  instituted, 
for  such  purposes,  a  national  government,  complete  in  all  its 
parts,  with  powers  legislative,  executive  and  judiciary  ;  and,  .in 
all  those  powers,  extending  over  the  whole  nation." 

When  it  became  known  that  the  court  had  held  the  State  of 
Georgia  to  be  suable  by  a  private  citizen,  an  overwhelming 
demand  went  up  for  an  amendment  to  the  constitution,  and  so 
the  eleventh  amendment  was  straightway  adopted.  A  large 
portion  of  the  people  thought  the  decision  in  Chisholm  vs. 
Oeorgia  wrong,  and  it  must  be  admitted  that  the  question 
involved  was  a  very  doubtful  one,  and  to  this  day  lawyers  differ 
as  to  its  correctness.  But  the  adoption  of  the  eleventh  amend- 
ment removed  the  question  from  discussion,  except  by  histori- 
cal students. 

When  Marshall  took  his  seat  it  was  plain  enough  to  all  that 
he  would  have  many  uncomfortable  experiences  and  much 
rancorous  criticism.  Though  he  was  of  a  singularly  calm  and 
equable  temperament,  no  one  in  the  station  to  which  he  was 
called  could  expect  to  escape  the  hostility  of  faction.  He  was 
a  Federalist;  and  Jefferson,  whose  administration  came  on 
less  than  a  month  after  MarshalFs  appointment,  was  a  Repub- 
lican. These  two  great  men,  both  Virgii.ians,  both  patriots, 
both  sincerely  devoted  to  the  principles  of  constitutional  liberty 
as  they  understood  them,  entertained  for  each  other  a  dislike 
almost  amounting  to  hatred.  Each  considered  the  other  a 
dangerous  enemy  to  the  liberties  of  his  country,  and  neither 
concealed  this  opinion  from  his  intimate  friends.  The  result 
was  bitter  hostility — more  or  less  hidden  by  the  proprieties 
which  rested  upon  each — but  still  well  understood  by  their 
friends  and  partisans. 

It  is  not  worth  while,  now,  to  judge  between  them,  for  the 
names  ef  both  are  cherished  by  all  their  countrymen.  But  I 
believe  the  settled  opinion  of  good  lawyers  and  of  statesmen 
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whose  minds  have  the  conservative  strength,  which  is  the  real 
test  of  statesmanship,  is  that,  on  this  fundamental  question, 
Marshall  took  the  broader  and  the  safer  view.  He  believed, 
and  avowed  his  belief,  in  a  strong  government;  and  so  also  did 
his  adversaries.  But  they  believed  the  strength  should  be  in 
the  separate  parts,  while  he  believed  it  should  be  in  the  sum 
of  all  the  parts— ;-the  Nation.  Our  subsequent  history  has 
told  how  vain  it  was  to  rely  on  judicial  decisions  to  settle  such 
a  question.  What  the  language  of  the  constitution  had  left 
open  to  discussion,  the  people  continued  to  discuss.  It  is  not 
fair  to  say  that  the  advocates  of  state  rights,  so  called,  had 
nothing  on  which  to  base  their  claims,  nor  that  they  were  per- 
versely wrong  who  believed  the  federal  government  was  but  a 
mere  contrivance  to  enablcthe  states  to  get  along  comfortably 
with  foreign  nations  and  with  each  other — so  long  as  each 
state  could  have  its  way.  Of  course,  as  we  see  it  now,  the 
scheme  of  a  constitutional  government  for  the  Union  was  afar 
more  comprehensive  scheme  than  that.  It  was,  indeed  the 
great  conception  of  John  Milton  :  "  — not  *  *  *  many 
sovereignties  united  in  one  Commonwealth,  but  many  common- 
wealths under  one  united  and  intrusted  sovereignty.*' 

When  Marshall  came  to  the  bench,  he  had  to  face  the  ques- 
tion which  Judge  Wilson  had  asked  in  Chisholm  V8.  Georgia, 
— '*Is  the  United  States  a  Nation  ?  "  And  he  answered  it,  in 
those  monumental  opinions  which  preserve  his  memory  and 
will  preserve  it  forever. 

John  Marshall  was  the  simplest  of  men  in  his  daily  life;  a 
Virginia  gentleman,  content  to  move  in  the  path  of  duty,  but 
with  the  iron  firmness  which  is  much  more  common  in  gentle 
natures  than  is  generally  supposed.  Because  he  was  a  Fed- 
eralist, it  was  often  said  that  he  was  the  advocate  of  an  aristo- 
cratic government;  but  it  is  hard  to  see  how  one  can  be 
charged  with  favoring  an  aristocratic  government  who  simply 
believed  that  there  ought  to  be  a  direct  connection  between 
that  government  and  all  its  citizens,  with  no  intermediary 
between  them.     The  philosophical  student  has  not  failed  to  see 
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that  it  was  not  the  believer  in  the  supremacy  of  the  nation 
within  its  accorded  limits,  who  favored  an  aristocracy,  but  the 
champion  of  a  system  which  would  make  all  rights  dependent 
upon  the  permission  of  an  assumed  sovereignty,  local  but 
imperious. 

The  first  case  in  which  Marshall  was  called  upon  to  go 
deeply  into  the  theory  of  our  government  is  Marbury  v«. 
Madison,  a  case  familiar  to  our  profession  as  a  great  landmark 
of  constitutional  law.  Though  the  writ  of  mandamus  was 
denied,  the  Chief  Justice  showed  by  a  wealth  of  argument 
which  has  never  since  been  questioned  that  the  relator  was 
entitled  to  the  writ — though  not  from  the  Supreme  Court. 
The  great  value  of  the  decision  lies  not  so  much  in  the  conclu- 
sive demonstration  that  all  oflBcers  of  the  government  are,  in 
the  performance  of  their  ministerial  duties,  bound  by  the  law, 
and  subject  to  the  courts,  as  in  the  luminous  and  convincing 
discussion  of  the  question  :  "  What  is  the  duty  of  the  judiciary 
when  a  statute  not  authorized  by  the  constitution's  asserted  as 
the  basis  of  a  legal  right?"  If  Marshall  had  hesitated  ox 
flinched,  ii  he  had  parleyed  with  duty  or  compromised  with 
consequences,  our  experiment  of  a  constitutional  government 
would  have  been  a  failure  so  great  as  to  have  carried  destruc- 
tion with  it  to  all  such  experiments  for  generations  to  come. 
It  seems  easy  now  for  a  judge  to  have  walked  in  so  plain  a 
path.  But  we  should  not  forget  that  constitutions  before  that 
time — and  since  also,  except  in  the  United  States — were  never 
supreme  in  any  real  or  literal  sense.  Unwritten  constitutions 
are  constitutions  only  by  fiction.  In  England  constitutional 
principles  are  much  discussed,  but  no  one  ever  claimed  an  act  of 
Parliament  could  be  ignored  or  disregarded  for  a  supposed  or 
real  violation  of  that  intangible  and  liquid  ideal  called  the 
British  Constitution.  It  seems  strange  to  us,  but  yet  in  Eng- 
land an  act  of  Parliament  may  be  unconstitutional,  and  still 
be  legal  and  valid.  In  other  words  the  British  Constitution  is 
perfect  as  a  text,  but  worthless  when  Parliament  preaches 
the  sermon.     But  the  omnipotence  of  Parliament  is  a  very 
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different  thing  from  the  acts  of  a  legislature  whose  powers  are 
circumscribed  by  the  only  omnipotent  thing  in  our  government, 
which  is  the  constitution  ;  not  a  list  of  precedents  and  prescrip- 
tive rights,  but  the  deliberate  will  of  the  people  set  down  in 
written  words,  by  the  only  sovereign  authority — the  people 
themselves.  No  court  in  the  world,  outside  of  the  United 
States,  would  presume  to  disregard  a  legislative  act,  on  the 
ground  that  it  violates  the  constitution  of  the  country,  written 
or  unwritten.  Coke,  De  Lolme,  Blackstone,  and  the  great 
commentators  on  the  British  Constitution,  give  us  a  surfeit  of 
the  omnipotence  of  Parliament,  which,  it  is  said — apparently 
as  an  admission  against  interest — cannot  transform  a  man  into 
a  woman  or  a  woman  into  a  man,  but  can  do  anything  else. 

In  Marbury  V8,  Madison,  the  great  Chief  Justice,  as  was 
his  habit,  reduced  the  question  to  its  utmost  simplicity  by 
asking  other  questions :  "  To  what  purpose  are  powers  limited?" 
he  inquired,  ''  and  to  what  purpose  is  that  limitation  committed 
to  writing,  if  these  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained  ?  '*  And  he  answered  :  "  Certainly  all 
those  who  have  framed  written  constitutions  contemplate  them 
as  forming  the  fundamental  and  paramount  law  of  the  Nation, 
and,  consequently,  the  theory  of  every  such  government  must 
be  that  an  act  of  the  legislature  repugnant  to  the  constitution 
is  void."  Mark  the  word  ''r^id" — not  doubtful  or  question- 
able, but  VOID. 

It  was  in  this  great  case  that  we  find  the  maxim  which  has 
come  down  through  our  judicial  history,  and  has  been  asserted 
in  many  important  cases,  that  *'  the  government  of  the  United 
States  is  a  government  of  laws  and  not  of  men.'*  Within  the 
last  twelve  months  the  Supreme  Court  of  the  United  States, 
speaking  by  Justice  Brewer,  again  announced  it  in  Railway 
Company  V8,  Tompkins. 

And  so,  gentlemen,  the  constitution  has  marched;  and  one 
of  the  greatest  steps  it  ever  took  was  when  John  Marshall  gave 
distinct  notice  that  it  was  the  supreme  and  ultimate  law  against 
which  nothing  could  prevail.     There  were  men  in  those  days 
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— patriotic  statesmen,  according  to  their  lights — who  sincerely 
believed  the  doctrine  that  the  Supreme  Court  could  declare  an 
act  void  on  the  ground  that  it  violated  the  constitution,  was  an 
unwarranted  and  dangerous  assumption  of  power.  "  Why 
should  the  judiciary,*'  they  asked,  "override  the  co-ordinate 
branches  of  the  government?  The  President  must  decide  for 
himself.  Congress  must  decide  for  itself  on  all  such  questions  '* 
— which  only  meant  that  constitutional  provisions  were  but 
high-sounding  phrases,  signifying  nothing. 

The  next  great  forward  step  of  the  constitution  was 
McCulIoch  V8,  Maryland,  famous  in  our  judicial  annals, 
because  it  involved  a  question  absolutely  vital  in  the  relations 
of  the  National  government  to  the  governments  of  the  states. 
In  Marbury  vs.  Madison  the  court  had  held  that  an  act  of 
Congress  repugnant  to  the  constitution  is  void.  Now  came 
the  question  which,  under  our  form  of  government,  was  much 
more  serious :  Is  a  State  statute  which  is  repugnant  to  the 
Federal  Constitution  also  void  ?  Both  these  questions  seem 
entirely  plain  and  simple  now,  but  we  must  remember  that  in 
the  beginning  the  people  were,  as  Edmund  Randolph  had  so 
happily  said,  "  in  the  infancy  of  the  science  of  constitutions." 
I  am  inclined  to  think  that  McCuUoch  vs.  Maryland  was  the 
most  important  and  far-reaching  decision  in  all  Marshall's 
•career  as  Chief  Justice.  It  is  certainly  the  most  powerful 
discussion  of  constitutional  principles  in  the  history  of  the 
<50urt,  a  classic  for  lawyers  and  for  statesmen.  Though  there 
were  but  two  questions  to  be  decided,  it  is  impossible  for  even 
a  dull  man  to  read  the  opinion  without  gaining  a  fairly  correct 
idea  of  the  theory  of  our  government  and  its  great  principles. 
You  know,  as  every  American  lawyer  knows,  the  two  ques- 
tions involved: 

Ist.     Has  Congress  power  to  incorporate  a  bank  ? 

2nd.     If  it  has,  can  a  state  tax  it  ? 

The  intellect  of  John  Marshall  was  a  strange  compound  of 
the  practical  and  the  ideal.     This  is  not  so  rare,  however,  as  is 
isometimes  supposed.     Lincoln  had  it  in  a  degree  which  was 
18 
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almost  sublime.  Napoleon  had  it ;  Cromwell  had  it,  and 
Mansfield,  according  to  Pope,  was  another  Ovid,  expounding 
the  law  when  he  might  have  been  writing  the  poems  of  his 
own  and  of  future  ages. 

Marahall  opened  his  opinion  by  a  few  sentences  which 
showed  that  the  man  was  not  unconscious  of  what  the  judge 
was  about  to  decide.  He  said :  "  The  constitution  of  our 
country,  in  its  most  interesting  and  vital  parts,  is  to  be  con- 
sidered ;  the  conflicting  powers  of  the  government  of  the  Union 
and  of  its  members,  as  marked  in  that  constitution,  are  to  be 
discussed;  and  an  opinion  given,  which  may  essentially  influ- 
ence the  great  operations  of  government.  No  tribunal  can 
approach  such  a  question  without  a  deep  sense  of  its  import- 
ance, and  of  the  awful  responsibility  involved  in  its  decision." 

Gentlemen,  it  is  a  masterful  quality  in  a  judge  to  be  able  to 
perceive  the  far-reaching  effects  of  his  decisions ;  for  the 
responsibility  increases  as  the  consequences  grow  more  distinct 
and  formidable. 

The  next  sentence  of  this  great  judgment  is  pathetic  in  the 
evidence  it  bears  how  gladly  he  would  have  found  some  honor- 
able way  of  escape,  some  sanctuary  in  which  his  duty  would 
suffer  him  to  take  refuge.  But  there  was  the  question ;  and 
the  court  of  which  he  was  Chief  Justice  could  not  shrink.  He 
added,  with  undaunted  firmness:  "But  it  must  be  decided 
peacefully,  or  remain  a  source  of  hostile  legislation,  perhaps 
hostility  of  a  still  more  serious  nature :  and  if  it  is  to  be  so 
decided,  by  this  tribunal  alone  can  the  decision  be  made.  On 
the  Supreme  Court  of  the  United  States  has  the  constitution 
of  our  country  devolved  this  important  duty." 

You  would  not  thank  me  to  go  over  the  decision  point  by 
point  to  show  how  unerringly  he  demonstrated  that  the  govern- 
ment of  the  nation  is  supreme  within  the  scope  of  its  powers, 
that  it  may  avail  itself  of  all  necessary  and  proper  means  of 
exercising  those  powers,  and  that  neither  Maryland  nor  any 
other  state  can  interfere  with,  cripple  or  impede  its  lawful 
operations  as  a  government.     Jurists  and  statesmen,  from  that 
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day  to  this,  have  found  the  opinion  a  treasure-house  of  consti- 
tutional principles  from  which  in  many  great  emergencies  they 
have  liberally  drawn. 

McCulloch  V8.  Maryland  was  decided  at  the  February  Term, 
1819.  At  the  same  term  the  decision  in  the  celebrated  Dart^ 
mouth  College  case  was  pronounced.  More  than  any  other  case  it 
has  entered  into  the  discussion  of  questions  involving  corpo- 
rate  rights,  and  their  protection  from  legislative  impairment. 
The  court  had  already  held  in  Fletcher  V8,  Peck,  6  Cranch, 
87,  that  a  legislative  grant  is  a  contract  and  entitled  to  the 
protection  of  the  constitution  from  a  subsequent  legislative  act 
annulling  the  grant.  But  the  grant  involved  in  Fletcher  vs. 
Peck  was  one  of  lands  made  by  the  legislature  of  Georgia  in 
1795,  and,  therefore,  after  the  adoption  of  the  Federal  Consti- 
tution ,  while  in  the  Dartmouth  College  case,  it  was  of  a  cor- 
porate charter  granted  by  King  George  the  Third,  in  1769. 
It  is  a  matter  of  familiar  legal  history  that  the  old  charter  was 
held  to  be  a  contract,  and  that  the  legislature  of  New  Hamp- 
shire could  not  amend  or  materially  alter  it  without  violating 
the  constitution.  It  has  sometimes  been  thought,  both  within 
and  without  the  legal  profession,  that  the  court  pushed  the 
doctrine  of  the  inviolability  of  contracts  from  legislative 
impairment  too  far  in  this  case.  But  it  seems  to  me  the 
decision  was  not  only  sound,  in  law,  but  useful  and  salutary  in 
its  effects.  It  is  not  so  frequently  cited  now  as  formerly, 
because  almost  all  statutes  for  the  organization  of  corporations 
contain  provisions  authorizing  the  legislature  to  alter  or 
amend,  and  so  the  right  to  do  so  becomes  a  part  of  the  con- 
tract itself. 

As  I  have  already  said,  and  as  you  know  from  your  famili- 
arity with  the  history  of  the  times,  the  subject  of  commerce, 
and  the  commercial  relations  of  the  different  states,  was  one 
of  the  great  inducing  motives  that  led  to  the  adoption  of  the 
constitution.  It  was  not  the  only  one,  and  perhaps  not  the 
principal  one,  but  it  was  a  very  powerful  one.  Trade  and 
traffic,  buying  and  selling,  exchanging  commodities  and  carry- 
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ing  on  the  extensive  operations  which  are  incident  to  modern 
civilization,  were  in  men's  minds  then  as  they  are  now,  and 
will  be  always.  Before  the  constitution,  Maryland,  Delaware 
and  Virginia;  New  York,  New  Jersey  and  Pennsylvania, 
wrangled  and  disputed  over  duties,  restrictions  and  regulations 
calculated  to  advance  the  interest  of  one  against  the  others, 
for  selfishness  has  always  been  a  largely  controlling  motive  of 
human  action.  When  the  framers  of  the  constitution  inserted 
the  provision  vesting  in  Congress  the  power  to  regulate  com- 
merce among  the  several  states,  they  stamped  upon  their  work 
the  indubitable  evidence  of  practical  wisdom.  But  what  is 
commerce  ?  What  is  regulation  ?  These  questions  have  fol- 
lowed the  path  of  our  national  progress.  It  has  not  always 
been  easy  to  answer  them,  and  they  have  left  in  their  wake 
many  unsettled  and  indeterminate  inquiries.  The  present 
Interstate  Commerce  Law  is  an  attempt  to  solve  some  of 
them,  and  is  certainly  a  great  forward  step  in  the  development 
of  the  constitution.  I  believe,  and  I  think  the  belief  is  shared 
by  our  profession  and  by  the  business  interests  of  the  country, 
that  the  theory  of  the  act  is  right,  and  that  the  time  will  come 
when  the  great  purpose  of  the  constitution  in  respect  to  com- 
merce will  be  attained.  It  takes  time  to  build  up  the  structure 
of  legal  right  upon  the  basis  of  acknowledged  principles,  and 
we  must  remember  that  successful  legislation  seldom  precedes 
the  acquiesence  of  those  most  largely  affected  by  it. 

Gibbons  vs,  Ogden,  decided  in  1824,  is  the  great  source  to 
which  all  must  go  who  would  understand  the  scope  and  import 
of  the  commerce  clause  of  the  constitution.  Again,  the  great 
Chief  Justice  had  to  face  the  pretensions  of  a  sovereign  state, 
and  to  strike  down  one  of  its  statutes.  There  is  a  certain 
solemnity  in  all  of  Marshall's  constitutional  decisions ;  a 
solemnity  becoming  a  great  magistrate  with  such  duties  to  per- 
form. No  judge  ever  had  to  walk  in  a  harder  path.  But  he 
never  faltered,  and  his  judgments  have  stood  every  test,  as  the 
firm  and  convincing  pronouncements  of  the  law. 
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Gibbons  vs.  Ogden  upheld  the  exclusive  power  of  Congress 
to  regulate  commerce  among  the  states,  wherever  it  has  legis- 
lated upon  the  subject.  The  argument  in  the  case  dealt  largely 
with  the  question  whether  navigation  is  commerce,  but  Mar- 
shall, answering  the  question  in  the  affirmative,  added  in  that 
conclusive  way  which  no  other  judge  ever  equaled  or 
approached :  "  Commerce  undoubtedly  is  traffic,  but  it  is  some- 
thing more;  it  is  intercourse,''  It  would  almost  seem  that  he 
was  prophet  as  well  as  judge,  for  in  that  sentence  he  uncon- 
sciously foretold  the  railroad,  the  telegraph,  the  telephone  and 
all  the  wonderful  appliances  by  which  science  compels  nature 
to  be  the  servant  and  minister  of  man. 

In  this  great  case  Marshall  rendered  a  service  to  his  country 
in  laying  down  the  true  principle  of  construction,  as  great, 
perhaps  greater,  than  in  construing  the  commerce  clause  which 
was  before  the  court.  He  vindicated  the  constitution  as  a 
working  instrument  of  government.  He  made  it,  if  I  may 
say  so,  what  in  modern  litigation  we  call  "a  going  concern." 
In  all  Marshall's  opinions  I  recall  nothing  more  filled  with  the 
wisdom  of  the  hour  nor  more  useful  to  the  generations  that 
were  coming  on,  than  his  fine  disposition  of  the  argument  that 
the  constitution  must  be  strictly  construed.  "  What  do  gentle- 
men mean,**  he  asks,  "by  a  strict  construction?  If  they 
contend  only  against  that  enlarged  construction,  which  would 
extend  words  beyond  their  natural  and  obvious  import,  we 
might  question  the  application  of  the  term,  but  should  not 
controvert  the  principle.  If  they  contend  for  that  narrow 
construction  which,  in  support  of  some  theory  not  to  be  found 
in  the  constitution,  would  deny  to  the  government  those  powers 
which  the  words  of  the  grant,  as  usually  understood,  import, 
and  which  are  consistent  with  the  general  views  and  objects  of 
the  instrument;  for  that  narrow  construction,  which  would 
cripple  the  government,  and  render  it  unequal  to  the  objects 
for  which  it  is  declared  to  be  instituted,  and  to  which  the 
powers  given,  as  fairly  understood,  render  it  competent;  then 
we  cannot  perceive  the  propriety  of  this  strict  construction, 
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nor  adopt  it  as  the  rule  by  which  the  constitution  is  to  be 
expounded." 

There  is  something  very  noble  and  elevating  in  the  discus- 
ion  towards  the  end  of  the  opinion,  of  the  powers  of  the  states 
and  of  the  general  government,  where  he  speaks  of  "  powerful 
and  ingenious  minds/*  who  would  explain  away  the  constitu- 
tion '^  and  leave  it  a  magnificent  structure,  indeed,  to  look  at, 
but  totally  unfit  for  use."  Gentlemen,  John  Marshall  was  not 
"  a  mere  lawyer." 

His  judicial  career  and  his  earthly  career  ended  July  6, 
1835.  He  had  been  Chief  Justice  thirty-four  years,  and  it  is 
only  true  of  him  to  say  that,  "  take  him  for  all  in  all,"  he  was 
the  greatest  judge  that  ever  lived.  By  the  common  and 
unfettered  judgment  of  the  bar,  by  the  unanimous  voice  of 
statesmen,  jurists  and  scholars,  he  was  the  oracle  of  our  con- 
stitutional law,  the  interpreter,  the  expounder,  and  in  a  certain 
sense  the  maker  of  the  constitution.  True,  he  was  not  a 
member  of  the  convention  that  framed  it,  but  he  was  a  member 
of  the  Virginia  convention  that  passed  upon  and  adopted  it, 
and  when  he  came  to  the  bench  be  took  up  as  the  cases  came 
before  him  the  great  questions  presented  and  solved  them 
unerringly  and,  as  we  all  know,  conclusively.  During  all  his 
long  incumbency  of  the  chief  judicial  ofiice  there  never  was  a 
day  that  the  constitution  did  not  move  forward,  as  a  constitu- 
tion should,  to  meet  the  crowding  exigencies  of  human  afi'airs. 

And  so,  gentlemen,  the  constitution  marched  ;  and  without 
exaggeration  it  may  be  truly  declared  that  John  Marshall  was 
its  guide,  its  light  and  its  defender.  Our  profession  looks  upon 
him  with  a  somewhat  idolatrous  feeling,  but  I  do  not  think  it 
is  excessive.  When  we  consider  what  might  have  been  our 
fate  if  another  and  not  he  had  occupied  that  great  seat,  we 
may  well  believe  that  Providence  watched  over  the  Republic. 
He  interpreted  the  constitution,  but  he  interpreted  it  in  the 
comprehensive  way  which  made  it  a  thing  of  life  instead  of 
death ;  a  chart  of  government  instead  of  a  collection  of  mean- 
ingless phrases.     Only  two  Americans  are  better  entitled  to 
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the  gratitude  of  our  people — George  Washington  and  Abra- 
ham Lincoln. 

When  Marshall  died,  our  government  under  the  constitution 
was  less  than  half  a  century  old.  He  had  laid  the  foundation 
of  our  constitutional  law,  in  that  massive  and  enduring  way 
which  was  his  wont.  His  judicial  temperament  was  such  that 
it  was  not  possible  for  him  to  see  any  question  simply  on  its 
technical  side.  He  had,  in  its  fullest  measure,  that  'Marge 
discourse"  of  which  Shakespeare  speaks,  "looking  before  and 
after."  Since  his  day  many  constitutional  questions  have  arisen, 
are  still  arising,  and,  we  may  be  sure,  will  continue  to  face  us 
with  the  flight  of  years.  But  the  hard  ones  came  in  that  forma- 
tive period,  when  the  path  was  dim  and  untrodden.  If  you  will 
read  the  subsequent  reports  of  the  great  court  over  which  he 
so  long  presided,  you  will  find  few  constitutional  decisions  that 
do  not  draw  from  his  opinions  as  from  a  perennial  fountain. 
An  eminent  lawyer.  Judge  Simeon  E.  Baldwin,  in  his  Presi- 
dential Address  before  this  Association  for  1891,  said,  and  at 
that  moment  John  Marshall  must  have  been,  consciously  or 
unconsciously,  in  his  memory :  "  Constitutions  are  nothing 
unless  enforced  in  the  spirit  in  which  they  were  conceived.  In 
them,  more  than  in  any  other  thing  of  human  foundation, 
'  the  letter  killeth.'  "  Surely  a  constitution  for  a  great  Nation, 
a  Nation  whose  founders  knew  that  it  would,  and  intended  that 
it  should,  grow,  must  be  construed  with  a  view  to  the  Nation's 
needs,  and  its  possibilities. 

Roger  B.  Taney,  who  succeeded  Marshall,  was  a  man 
eminently  fitted  for  that  exalted  position.  Learned,  able, 
patient,  honest,  he  filled  the  ideal  of  a  great  judge.  But,  like 
Marshall,  he  had  a  temperament ;  like  Marshall,  he  belonged 
to  a  school.  Strict  construction  was  as  dear  to  him  as  it  was 
odious  to  his  predecessor.  But,  gentlemen,  our  profession  can 
never  fail  to  acknowledge  the  services  of  Chief  Justice  Taney 
upon  the  bench,  the  sincerity  of  purpose,  and  steadfast  devo- 
tion to  his  sense  of  duty,  which  always  characterized  him. 
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In  all  frankness,  let  me  say  for  myself — and  I  believe  for 
my  profession — I  wish  there  had  been  no  Dred  Scott  case.  It 
attracted  so  much  attention ;  it  touched  the  minds  and  souls  of 
men  so  deeply  that  Taney's  name  is  inseparably  connected 
with  it.  And  yet,  who  of  us*  is  prepared  to  maintain  that, 
apart,  from  the  admitted  obiter  in  the  opinions,  the  decision 
was  wrong,  as  the  law  then  stood  ?  Let  us  be  just.  Judge 
Taney  was  sustained  by  the  entire  court,  save  two,  McLean 
and  Curtis.  It  matters  little  now  who  was  right  and  who  was 
wrong;  for  the  issue  went  to  a  higher  court  and  was  settled 
forever. 

It  cannot  be  said  of  Chief  Justice  Taney  that  he  did  not,  in 
his  lofty  estimate  of  judicial  duty,  uphold  with  a  firm  and 
equal  hand  the  rights  of  litigants,  high  and  low.  In  the 
License  Cases,  he  sustained  the  reserved  powers  of  the  states 
in  their  proper  field  of  police  regulation.  In  Charles  River 
Bridge  Co.  vb.  Warren  Bridge^  he  applied  his  life-long  principle 
of  strict  construction  to  grants  of  public  franchises  to  private 
corporations.  Here  he  found  most  appropriate  occasion  for 
the  application  of  this  principle,  and  in  so  doing  established, 
as  the  permanent  doctrine  of  the  Supreme  Court,  the  ancient 
rule  of  the  common  law,  that  all  public  grants  must  be  strictly 
construed  against  the  grantee. 

This  doctrine  has  been  most  beneficial  to  the  country. 
Denying  the  right  of  any  corporation  to  enjoy  a  monopoly  in 
an  avenue  of  transportation  and  travel,  he  stimulated,  and  to 
a  large  degree  made  possible,  that  great  industrial  development 
upon  which  the  country  was  then  entering. 

Unfortunately  for  a  calm  and  entirely  just  estimate  of  his 
judicial  career,  his  lot  was  cast  in  a  period  of  angry  political 
discussion,  and  anxious  solicitude  for  the  fate  of  our  institu- 
tions. As  Chief  Justice,  it  came  to  him  in  the  order  of  duty 
to  administer  the  oath  of  oflice  to  Abraham  Lincoln  as  Presi- 
dent of  the  United  States.  When  these  two  men,  each  with  a 
different  image  of  our  Government  in  his  mind,  stood  face  to 
face  on  the  east  porch  of  the  Capitol,  what  Grange  emotions, 
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memories  and  hopes  crowded  upon  them  !  The  venerable  Chief 
Justice,  bowed  with  the  weight  of  years,  and  the  sad  feeling 
that  a  new  and  stormy  period  was  opening  before  the  country ,^ 
could  only  perform  the  duty  of  his  office,  and  silently  repress 
his  gloomy  forebodings.  The  new  President,  filled  with  a 
solemn  sense  of  the  future,  appealed  to  all  his  countrymen, 
North  and  South,  in  words  which  will  live  forever :  "We  are 
not  enemies,  but  friends  ;  we  must  not  be  enemies ;  if  passion 
may  have  strained,  it  must  not  break,  our  bonds  of  affection." 
This  sad  and  tender  language  did  not  conceal,  and  was  not 
intended  to  conceal,  the  inflexible  purpose  of  the  man.  He 
had  already  said  in  that  same  inaugural,  and  for  four  weary 
years  he  abided  by  it, — "  I  hold  that,  in  contemplation  of  uni- 
versal law  and  of  the  constitution,  the  union  of  these  states 
is  perpetual.''  It  is  not  too  much  to  say  that  in  that  moment, 
the  voice  of  John  Marshall  spoke  again. 

I  need  not,  on  such  a  theme,  recount  the  story  of  the  war. 
During  that  memorable  conflict  the  courts,  wherever  they 
could,  continued  to  exercise  their  ordinary  jurisdiction.  And 
if  questions  sometimes  arose  which  brought  the  unwelcome 
answer,  '^Inter  arma  silent  leges,''  no  one  now  doubts  that  the 
essential  principles  of  the  constitution  retained  their  vigor. 
The  three  great  amendments  that  followed  the  war,  and  which 
made  freedom  and  equality  organic  in  our  law,  were  the  logi- 
cal and  irresistible  conclusion  of  that  great  struggle. 

The  fourteenth  amendment,  perhaps  in  a  larger  sense  than 
its  framers  realized,  and  certainly  more  than  the  Supreme 
Court  at  first  recognized,  is  the  great  anchorage  for  the  rights 
which  essentially  belong  to  citizenship  in  a  free  goverjiment. 
By  the  fifth  amendment  the  people  had  protected  these  rights 
against  arbitrary  encroachments  by  the  general  government ; 
while  by  the  fourteenth  amendment,  they  in  like  manner  pro- 
tected them  against  the  arbitrary  exercise  of  power  by  any  of 
the  states.  Taking  them  together,  they  are  to  us  what  Magna 
Charta  was  and  is  to  the  English  people;  yet  with  this  dis- 
tinction, that  under  our  system  fundamental  rights  are  not 
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mere  abstractions.  Here,  constitutions  mean  what  they  say ; 
and  every  citizen  may  appeal  to  the  courts  for  their  vindication. 

When  these  guaranties  were  thus  made  uniform  in  respect 
to  both  national  and  state  legislation,  the  constitution  took  a 
forward  step ;  and  when  in  1886  the  Supreme  Court  decided* 
that  these  guaranties  extended  to  every  person,  natural  or 
artificial,  another  great  advance  was  made. 

Notwithstanding  the  able  opinion  of  that  great  jurist,  Mr. 
Justice  Miller,  in  the  Slaughter  House  Cases, — and  although 
the  profession  quite  generally  believe  the  main  question  involved, 
which  was  one  of  police  power,  was  correctly  decided — the 
large  scope  of  the  fourteenth  amendment,  maintained  in  the 
dissenting  opinions  of  Justices  Field,  Bradley  and  Swayne, 
and  concurred  in  by  Chief  Justice  Chase,  has  since  become 
the  established  view  of  the  court  in  numerous  decisions.  In 
none  of  them,  probably,  has  the  doctrine  been  more  convinc- 
ingly expressed  than  by  Mr.  Justice  Harlan  in  the  great  case 
of  Smyth  vs,  Ames.  Speaking  of  the  fourteenth  amendment 
he  there  said  : 

^'In  view  of  the  adjudications  these  principles  must  be 
regarded  as  settled : 

'^  1.  A  railroad  corporation  is  a  person  within  the  meaning 
of  the  fourteenth  amendment  declaring  that  no  state  shall 
deprive  any  person  of  property  without  due  process  of  law, 

■ 

nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

^'  2.  A  state  enactment,  or  regulations  made  under  the 
authority  of  a  state  enactment,  establishing  rates  for  the  trans- 
portation of  persons  or  property  by  railroad  that  will  not  admit 
of  the  carrier  earning  such  compensation  as  under  all  the  cir- 
cumstances is  just  to  it  and  to  the  public,  would  deprive  such 
carrier  of  its  property  without  due  process  of  law  and  deny  to 
it  the  equal  protection  of  the  laws,  and  would,  therefore,  be 
repugnant  to  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States. 

*  Santa  Clara  Co.  vs.  Southern  Pac  Railroad,  118  U.  S.  394. 
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''3.  While  rates  for  the  transportation  of  persons  and 
property  within  the  limits  of  a  state  are  primarily  for  its  deter- 
mination, the  question  whether  they  are  so  unreasonably  low 
as  to  deprive  the  carrier  of  its  property  without  such  compen- 
sation as  the  constitution  secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  determined  by  the 
legislature  of  the  state  or  by  regulations  adopted  under  its 
authority,  that  the  matter  may  not  become  the  subject  of  judi- 
cial inquiry.*' 

It  has  been  supposed  by  some  students  of  our  national  history 
that  a  written  constitution  is  an  inert  mass  of  tabulated  pro- 
visions. The  supposition  is  not  correct ;  for  the  national  con- 
stitution, under  the  guidance  of  our  grekt  court  of  last  resort, 
has  grown  and  developed,  not,  perhaps,  like  an  unwritten  one, 
but  still  keeping  abreast  with  the  demands  of  ''progressive 
history."  This  does  not  mean  that  a  written  constitution 
grows  by  being  violated  whenever  its  provisions  stand  in  the 
way  of  national  progress ;  but  it  does  mean  that  our  constitu- 
tion was,  by  the  enlightened  foresight  of  its  framers,  made  to 
be  an  intelligent  guide  and  chart,  not  a  mere  list  of  obstacles. 
The  American  people  in  constructing  their  constitutions,  both 
national  and  for  the  states,  cherished  the  great  features  of  the 
English  constitution,  of  which  they,  as  well  as  the  English, 
were  heirs,  and  so  their  work  has  ever  been  preservative  of  the 
old,  as  well  as  creative  of  the  new. 

In  the  complex  workings  of  modern  civilization,  large 
fortunes  have  been  rapidly  accumulated,  and  great  wealth  has 
been  centered  in  few  hands.  People  naturally  ask :  Would  a 
just  order  of  social  and  economic  relations  permit  this  to  happen? 
Whatever  the  true  answer  may  be  to  this  inquiry,  no  one 
acquainted  with  the  general  history  of  the  human  race,  or  with 
our  own  history  as  a  Nation,  can  doubt  that  the  well-being  of 
our  people  depends  upon  maintaining  sacredly  the  equal  rights 
guaranteed  by  the  fifth  and  fourteenth  amendments,  to  rich  and 
poor  alike.  Property,  because  it  is  most  easy  of  attack,  is 
most  frequently  attacked.     This   is   no   new    illustration    of 
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human  nature,  but  is  a  part  of  the  phenomena  of  all  history. 

When  the  Centennial  Anniversary  of  the  Supreme  Court 
was  celebrated  in  New  York,  the  venerable  Justice  Field  said, 
with  the  prophetic  dignity  which  became  that  solemn  occasion : 

*^  As  population  and  wealth  increase — as  the  inequalities  in 
the  conditions  of  men  become  more  and  more  marked  and  dis- 
turbing— as  the  enormous  aggregation  of  wealth  possessed  by 
some  corporations  excites  uneasiness  lest  their  power  should 
become  dominating  in  the  legislation  of  the  country,  and  thus 
encroach  upon  the  rights  or  crush  out  the  business  of  individ- 
uals of  small  means — as  population  in  some  quarters  presses 
upon  the  means  of  subsistence,  and  angry  menaces  against 
order  find  vent  in  loud  denunciations — it  becomes  more 
and  more  the  imperative  duty  of  the  court  to  enforce  with  a 
firm  hand  every  guaranty  of  the  Constitution.  Every  decision 
weakening  their  restraining  power  is  a  blow  to  the  peace  of 
society  and  to  its  progress  and  improvement.  It  should  never 
be  forgotten  that  protection  to  property  and  to  persons  cannot 
be  separated.  Where  property  is  insecure,  the  rights  of  per- 
sons are  unsafe.  Protection  to  the  one  goes  with  protection  to 
the  other;  and  there  can  be  neither  prosperity  nor  progress 
where  either  is  uncertain." 

In  English  history,  as  in  our  own,  most  of  the  great  ques- 
tions which  mark  the  progress  of  legal  rights  have  grown  out 
of  small  property  disputes.  Men  have  invariably  been  more 
ready  to  engage  in  litigation  over  concrete  questions  than  to  go 
to  law  about  abstract  principles.  The  historic  assertions  of 
personal  privilege  which  have  come  down  to  us  from  Hamp- 
den's day  have  generally  risen  from  some  slight  encroachment 
upon  the  property  or  rights  of  a  single  individual. 

It  was  but  an  injunction  suit  brought  by  the  State  of  Texas 
against  private  individuals  claiming  ownership  of  certain 
United  States  bonds  that  gave  us  the  great  pronouncement 
upon  the  nature  of  our  government;  which,  all  things  con- 
sidered, is  perhaps  the  most  valuable  judicial  utterance  ever 
made  under  our  constitution.     "  The  Constitution,  in  all  its 
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provisions,*'  said  Chief  Justice  Chase,  "looks  to  an  indestruc- 
tible Union,  composed  of  indestructible  States." 

The  indestructibility  of  the  states,  when  thoughtfully  con- 
sidered, is  the  surest  guaranty  of  an  indestructible  Union. 
Throughout  our  constitutional  history  we  have  carried  on  the 
most  complex  system  of  government  known  to  man ; — and 
to-day  I  venture  to  assert  that,  notwithstanding  its  complexity, 
it  has  been  so  administered  as  to  combine  more  of  liberty  to 
the  citizen  with  more  of  power  in  the  nation  than  any  other 
constitutional  government.  The  states,  unimpaired  in  their 
just  powers,  carry  on  the  due  operations  of  local  administra- 
tion unfettered ; — and  the  Union — which  is  a  union  both  of 
people  and  of  states — has  long  since  passed  the  time  when  any 
court  or  any  statesman  may  renew  Justice  Wilson's  inquiry  : — 

"  Do  THE  PEOPLE  OF  THE  UNITED  STATES  FORM  A   NATION  ?" 
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The  subject  of  this  paper  is  the  Growth  or  Evolution  of 
the  Law. 

The  law  in  its  aspects  and  evolution  presents  so  many  analo- 
gies to  the  biological  world,  that  it  is  deemed  best  to  present 
the  subject  by  an  exposition  of  these  analogies. 

If  we  look  at  the  sum  total  of  life,  which  exists  or  has 
existed  on  the  earth,  we  find  that  a  large  number  of  species, 
animal  and  vegetable,  have  become  extinct  and  that  some 
species  are  mere  survivals  and  are  moribund. 

The  sum  total  of  law,  obsolete,  repealed  or  overruled,  and 
existing,  presents  similar  aspects. 

Obsolete  and  repealed  law  is  the  fossil  world  of  the  law. 
All  of  us  know  of  the  great  volume  of  the  repealed  or  over- 
ruled law ;  but  few  of  us,  until  our  attention  has  been  specially 
directed  to  it,  are  aware  of  the  greater  volume  of  obsolete  law 
— that  is,  law  which  has  never  been  repealed,  but  has  merely 
ceased  to  be  law. 

Reeves,  in  his  History  of  the  Common  Law,  estimates  that 
one-third  of  the  ancient  learning  of  the  law  became  obsolete 
by  the  substitution  of  the  action  of  ejectment  for  the  old  forms 
of  real  actions.  The  complex  and  voluminous  doctrines  of 
tenure,  at  one  time  the  principal  part  of  the  law,  have  to  a 
large  extent  disappeared  in  England  and  either  were  never 
brought  to  America,  or,  if  brought,  have  perished  amidst 
inhospitable  conditions,  without  direct  repeal.  The  same  is 
true  of  tithes,  advowsons,  titles,  offices  and  commons,  as  forms 
of  property,  and  of  copyholds  as  a  species  of  tenure. 

(278) 
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In  every  department  of  the  law  we  can  find  doctrines  and 
remedies  which  have  simply  dropped  out  of  existence.  What 
has  become  of  terms  attendant,  of  trial  by  battle  and  other 
things  almost  innumerable  ? 

Law  that  is  becoming  obsolete  corresponds  to  moribund 
species  in  the  biological  world.  The  action  of  account  at  law, 
and  other  remedies  and  doctrines  belong  to  this  class. 

But  the  survivals  of  the  hiw  are  more  interesting  and  of 
more  practical  importance  than  the  repealed  or  obsolete  law. 
A  survival  in  law  may  be  defined  to  be  an  institution,  legal 
form  or  law,  coming  into  existence  under  one  set  of  conditions, 
which  continues  to  exist  under  changed  conditions,  not  adapted 
to  it  and  to  which  it  is  not  adapted. 

It  would  be  a  laborious  but  interesting  and  instructive  task^ 
if  time  permitted,  to  point  out  a  number  of  these  survivals. 
They  are  everywhere;  in  the  forms  of  the  law;  in  its  institu- 
tions ;  in  its  classifications ;  in  its  rules ;  in  its  reasons ;  in  its 
policy  ;  in  the  mental  attitude  of  lawyers — everywhere. 

Pick  up  an  ordinary  deed  of  conveyance ;  one  clause  begins 
"  to  have  and  to  hold,  etc.'*  The  word  hold  is  a  survival  of 
the  tenendum  in  deeds  under  feudal  law.  The  word  have  is 
not  a  survival,  so  far  as  the  clause  defines  the  estate  which  the 
grantee  is  to  take ;  but  the  whole  clause  is  a  survival  in  so  far 
as  it  perpetuates  a  special  clause  called  the  habendum^  in  addi- 
tion to  the  granting  clause,  for  defining  the  estate  to  be  taken 
by  the  grantee — and  an  unfortunate  survival,  for  we  still  have 
many  cases  in  which  there  is  a  discrepancy  between  the  granting 
clause  and  the  habendum. 

The  phrase  in  the  habendum  "to  the  use  of"  is  the  one  in 
reference  to  which  Lord  Hardwicke  (1  Atk.  691)  made  the 
remark  that  *^a  statute  (/.  e,  the  Statute  of  Uses)  introduced 
in  a  solemn  and  pompous  manner  in  order  to  abolish  uses  and 
trusts  altogether,  has  had  no  other  effect  than  to  add  at  most 
three  words  to  a  conveyance."  And  this  phrase  is  now  a 
survival,  as  no  trust  results  when  it  is  omitted. 
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Take  up  an  indictment.  Id  many  of  the  states  it  ends 
^^  against  the  peace  and  government  of  the  state,"  or  some 
equivalent  phrase.  This  phrase  was  substituted  for  the  phrase 
'*  against  the  peace  of  our  lord,  the  King,"  used  in  England. 
To  understand  it  one  must  study  the  somewhat  complex 
doctrine  of  the  King's  Peace.  It  is  a  pure  survival  and  has 
been  made  unnecessary  by  statute  in  England  and  some  of  the 
states.  I  presume  cases  could  he  easily  found  where  justice 
has  miscarried  from  the  omission  of  this  phrase,  or  from 
mistakes  in  its  form.  These  survivals  persist  in  legal  forms, 
^s  rudimentary' organs  do  in  individual  animals. 

They  show  us  too,  that  survivals  exist  in  the  very  beaten 
paths  of  the  law.  In  its  parts  of  more  infrequent  application 
•they  are  more  numerous. 

The  classification  of  property  into  real  and  personal  prop- 
erty, was  based  on  the  fact  that  all  forms  of  permanent  prop- 
erty were  brought  under  feudal  law,  and  movable  and  destructi- 
ble property  was  not.  Feudalism  has  faded  into  obsoleteness. 
The  doctrine  of  estates  with  a  few  exceptions  has  been  trans- 
ferred to  those  forms  of  personal  property  which  are  not  con- 
sumed in  the  use ;  and  yet  the  classification  remains  as  a  pure 
survival.  Rational  classifications  are  movable  and  immovable 
property;  forms  of  property,  like  land,  cattle,  furniture,  exist- 
ing in  nature,  and  forms  of  property  or  rights,  such  as  aright 
of  way,  a  rent,  a  future  estate,  a  lien,  not  existing  in  nature ; 
things  fungible  and  things  not  fungible. 

The  distinction  between  law  and  equity  originated  in  the 
fact  that  the  law,  after  admitting  certain  rights  and  remedies, 
became  crystalized  and  inelastic.  Equity  built  up  a  system 
modifying  and  supplementing  the  common  law.  Its  work  was 
simply  an  amendment  and  expansion  of  the  law.  The  two 
have  been  amalgamated  in  England  and  in  some  of  the  states. 
The  continuance  of  the  distinction  is  a  pure  survival,  except 
possibly  so  far  as  it  persists  to  protect  property  from  the 
uncertainty  and  unreliableness  of  the  jury  trial.  The  pre- 
ponderance and  quality  of  evidence  necessary  to  set  aside  deeds 
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for  fraud,  mistake,  duress  and  undue  influence,  the  complexity 
and  counter  rights  of  many  controversies,  and  similar  matters, 
no  one  yet  seems  willing  to  fully  commit  to  a  jury,  and  this  is 
apparently  the  only  reason  for  the  persistence  of  such  rem- 
nants of  the  distinction  between  law  and  equity  as  exists  in 
places  where  there  has  been  a  partial*  amalgamation. 

The  distinction  between  forms  of  action,  between  special 
and  simple  contracts  and  between  felonies  and  misdemeanors, 
are  all,  to  a  greater  or  less  degree,  survivals,  persisting  after 
the  reasons  for  their  existence  have  ceased,  and  fruitful  perhaps 
only  of  harm. 

Legal  institutions  furnish  such  curious  examples  of  the 
bending  of  institutions  designed  for  one  purpose  to  another 
purpose,  that  it  is  difficult  to  say  in  cases  how  far  they  are 
survivals. 

A  Justice  of  the  Peace  is  a  very  different  thing  now  from 
what  he  was  one  hundred  years  ago.  The  diminished  power 
and  dignity  of  the  office,  and  the  decline  in  the  character  and 
attainments  of  those  who  hold  it,  would  indicate  that  its  con- 
tinuing, at  least  with  judicial  functions,  is  a  survival.  As 
judicial  officers,  I  would  say  the  same  of  Coroners. 

The  case  of  the  jury  presents  greater  difficulties.  Its 
original  function  was  to  make  inquisition,  largely  on  the  view, 
of  some  simple  fact,  such,  for  example,  as  the  age  of  a  person, 
the  value  of  property,  etc.,  in  aid  of  some  court.  It  was  by 
a  gradual  process  converted  to  its  present  uses.  No  one  can 
deny  that  the  process  of  selecting  juries,  the  sometimes  neces- 
sary practice  of  shadowing  them  through  long  protracted 
trials,  the  great  duration  of  many  jury  trials,  the  chance  of 
the  miscarriage  of  trials  from  death  or  sickness,  and  from 
Juries  failing  to  agree,  or  from  erroneous  instructions  given 
jurors,  have  in  many  cases  reached  the  proportions  of  monstrous 
scandals  or  led  to  the  miscarriage  of  justice. 

If  we  take  the  opinion  of  great  judges  and  lawyers  on  the 
subject,  it  seems  to  be  about  a  stand-off.     For  every  Justice 
Miller  who  can  be  produced  favorable  to  the  jury,  a  Lord 
19 
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Wensleydale,  unfavorable  to  it,  can  be  produced ;  for  every 
Choate,  a  Biddle. 

Some  of  the  stock  arguments  in  its  favor  are  not  arguments 
at  all.  It  is  said  to  have  an  educational  value,  but  it  is  not 
designed  for  this  purpose ;  it  is  a  part  of  the  machinery  for 
administering  justice,  and  not  a  part  of  the  educational  system. 
It  is  a  poor  compensation  to  litigants  who  may  get  injustice,  to 
know  that  they  are  paying  tuition  for  the  instruction  of  jurors 
by  suffering  injustice  and  being  amerced  in  costs.  The  game 
of  wits  and  the  pleasurable  excitement  and  surprises  in  jury 
trials,  may  furnish  entertainment  to  acute  and  ready  lawyers, 
but  their  clients  have  not  gone  into  court  for  the  purpose  of 
furnishing  such  entertainment. 

The  great  argument  against  the  jury  is  one  we  seldom  hear. 
It  is,  that  it  employs  inexperienced  men  to  do  a  thing  which 
can  only  be  well  done  by  specially  experienced  men.  To 
extract  the  truth  from  a  mass  of  testimony,  incomplete  and 
conflicting,  generally  presented  without  order,  chronological 
or  logical,  requires  an  expert  who  has  natural  mental  aptitude, 
special  training  and  experience.  Every  experienced  mind  in 
looking  at  such  a  mass  of  testimony  first  builds  a  frame  work 
or  skeleton  of  the  facts  (often  physical  and  documentary), 
which  are  clearly  proved  or  undisputed.  The  disputed  points 
must  be  so  resolved  that  they  will  fit  into  this  frame  work. 
Juries  constantly  fail  in  this  process  either  by  not  applying  it 
or  applying  it  inartistically. 

Pleading  at  the  common  law  raised  specific  issues  direct 
and  intelligible  to  the  average  mind,  and  controversies  in  the 
old  law  were  comparatively  simple.  One  of  the  sources  of 
jurisdiction  of  equity  was  that  classes  of  cases  involved  com- 
plexities and  counter  claims  to  which  the  tribunal  of  a  jury 
was  unfitted.  The  decision  of  many  cases  of  which  equity 
took  jurisdiction  depended  on  degrees  of  preponderance  of 
evidence  or  on  certain  qualities  of  evidence,  such  as  clearness 
or  definiteness.  In  some  of  the  states  in  which  law  and  equity 
are   amalgamated,  these   classes   of  cases  are  still    tried   by 
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judges ;  and,  in  those  in  which  such  questions  are  submitted  to 
juries,  the  judges  instruct  on  this  quantum  and  these  qualities 
of  evidence,  and  set  aside  verdicts  not  in  accordance  with  the 
instructions.  All  this  shows  that  there  always  has  been  and 
still  is,  a  lack  of  confidence  in  the  ability  of  juries  to  perform 
the  work  imposed  on  them.  Indeed  it  is  not  too  much  to  say 
that  it  would  be  a  direct  attack  on  the  security  of  property  to 
commit  the  decision  of  certain  questions  to  juries,  and  this  for 
the  reason  that  a  jury  is  not  competent  to  decide  them.  Even 
when  decided  by  judges,  presumed  to  be  expert,  they  are  sub- 
ject to  review  by  appellate  tribunals. 

Another  count  in  the  indictment  against  juries  is  that  the 
jury  trial  is  responsible  for  many  of  the  distortions  of  the  law 
of  evidence.  I  am  relieved  from  enlarging  on  this  subject  by 
the  recent  work  on  Evidence  by  Professor  Thayer  of  Harvard 
University. 

Nor  would  it  be  difficult  to  find  many  distortions  of  the 
substantive  law  traceable  to  the  same  source. 

On  the  whole  I  am  disposed  to  think  that  the  jury  is  a  sur- 
vival. 

There  are  also  many  examples  of  survivals  of  legal  reasons. 
In  strictness  there  is  but  one  legal  reason  for  anything  in  law  : 
it  is  so  enacted  or  has  been  so  decided;  and  for  a  lawyer 
reasoning  is  not  in  good  form.  In  the  Civil  Law  it  is  different, 
for  there  the  reason  is  implicated  with  the  law.  But  reasons 
have  been  given  for  decisions  by  judges,  and  to  these  in  simi- 
lar or  analogous  cases,  lawyers  may  appeal.  It  so  happens 
that  legal  principles  resting  on  ancient  reasons  no  longer  of  any 
force,  may  continue,  and  new  and  satisfactory  reasons  may  be 
given  for  their  continued  existence.  In  such  cases  it  is  meas- 
urably unlawyerlike  for  a  lawyer  to  give  the  modern  and  real 
reason,  instead  of  the  reason  which  exists  merely  as  a  survival. 
The  true  modern  reason  for  the  rule  that  a  consideration, 
actual  or  implied,  is  essential  to  a  contract  is  that  it  prevents 
a  class  of  frauds.  The  existence  of  the  consideration  shows  a 
transaction  back  of  the  contract,  and  the  person  who  under- 
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takes  by  false  testimony  to  impose  a  contract  on  another,  has 
the  double  labor  of  establishing  the  contract  and  the  transac- 
tion. Yet  one  may  possibly  look  in  vain  for  this  reason  in 
the  law  books.  The  legal  reason  for  the  consideration  was,  in 
executed  conveyances,  to  repel  resulting  trusts,  and  in  simple 
contracts  to  furnish  the  element  of  injury  to  sustain  assumpsit, 
which  was  originally  an  action  on  the  case. 

Amongst  the  rules  of  law  it  would  not  be  difficult  to  find  survi- 
vals in  every  department  of  law.  In  the  United  States  constitu- 
tion we  have  the  rule  that  bills  for  raising  revenue  can  only 
originate  in  the  House  of  Representatives.  This  provision  was 
brought  into  the  constitution  as  a  p%rt  of  the  compromise  between 
the  large  and  small  States;  but  it  would  never  have  suggested 
-itself  to  anyone  but  for  the  fact  that  it  was  in  the  British  consti- 
tution. Practically  it  serves  no  useful  purpose  in  our  constitu- 
tion. In  some  states,  contingent  remainders  are  still  destructi- 
ble by  the  termination  of  the  particular  estate  before  the 
remainder  vests,  or  by  merger,  the  rule  in  Shelley's  Case 
remains,  rents  charge  or  seek  are  unapportionable,  days  of 
grace  persist,  and  so  on  indefinitely. 

In  English  law,  when  the  judges  went  on  circuit,  the  judg- 
ments were  not  returned  to  Westminster  and  enrolled  until 
the  beginning  of  the  succeeding  term.  Quite  a  number  of 
consequences  followed  from  this,  such  as  the  rule  that  motions 
to  strike  out  judgments  must,  except  in  certain  cases,  be  made 
during  the  term  at  which  they  were  rendered.  This  rule 
remains  in  some  of  the  states. 

But  there  is  probably  no  more  instructive  group  of  survivals 
than  those  arising  from  changes  or  revolutions  in  the  policy  of 
the  law. 

Take  one  example :  The  early  law  was  adverse  to  the  aliena- 
tion of  property  and  to  the  assignment  of  contracts.  The  modern 
law  is  favorable  to  bringing  all  things  intra  commercium.  The 
whole  time  allotted  to  me  here,  and  much  more,  might  be  con- 
sumed in  pointing  out  some  of  the  curious  effects  this  reversal 
of  policy  has  had  on  the  form  and  substance  of  the  law.     I 
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will  merely  refer  to  one  to  show  how  remote  some  of  its  effects 
are.  In  one  of  the  states  I  have  found  this  curious  history. 
In  the  process  of  breaking  down  the  rule  that  contracts  were 
not  assignable,  various  exceptions  were  made,  such  as  that  if 
A  promised  to  pay  B  a  sum  of  money  and  on  any  theory  this 
sum  of  money  could  be  treated  as  an  existing  fund,  A  might 
agree  with  B  to  pay  it  to  C,  and  C  might  then  sue  for  it,  on 
the  theory  that  it  was  the  assignment  of  a  thing,  to  wit,  the 
fund,  rather  than  of  a  contract.  Other  exceptions  followed 
until  it  came  to  be  held  that  if  A  contemporaneously  with  his 
promise,  received  a  consideration  from  B,  he  could  by  his 
promise  agree  to  pay  C  a  sum  of  money  or  do  some  act  bene- 
ficial to  0.  This  was  held  on  the  theory  that  this  was  not 
assigning  a  pre-existing  debt  or  contract.  The  court  under 
the  impulse  of  more  modern  conceptions,  in  the  anxiety  to 
whittle  away  the  doctrine  of  the  non-assignability  of  contracts, 
fell  into  the  absurdity  of  holding  that  a  person  not  a  party  to 
a  contract  and  in  no  way  privy  to  the  consideration  can  sue  on 
it — a  thing  which  in  reason  and  according  to  competent  judi- 
cial authority  is  rank  nonsense. 

Another  interesting  class  of  survivals  is  to  be  found  in  the 
minds  of  lawyers  themselves.  It  is  now  well  known  that  in 
very  early  law,  when  law  existed  only  in  the  form  of  customs, 
the  distinction  between  what  was  right  and  wrong,  reasonable 
or  unreasonable,  just  or  unjust,  quadrated  with  the  distinction 
between  what  was  custom  or  law  and  what  was  not  custom  or 
law.  Sir  Henry  Maine  has  defined  equity  to  be  a  process  of 
engrafting  on  the  law  rules  based  on  principles  of  morality 
and  justice  recognized  for  some  reason  as  being  higher  than 
those  already  imbedded  in  the  law.  The  early  time  of  which 
I  am  speaking  antedates  equity  and  this  conception.  At  that 
time  what  was  custom  was  right  and  what  was  not  custom  was 
wrong.  Who  has  not  encountered  lawyers  whose  mental  atti- 
tude to  the  law  is  a  survival  of  this  primitive  time  ?  They 
measure  what  is  just  and  right  by  the  law  and  seldom  attempt 
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to  measure  the  law  by  what  is  just  and  right.  I  can  point  to 
two  notable  illustrations  of  this. 

The  law  when  Lord  Coke  wrote  was  far  from  being  the 
embodiment  of  common  sense.  If  it  was,  we  have  been  going 
wrong  ever  since  and  have  in  these  last  days  landed  far  away 
from  common  sense.  Yet  he,  who  had  himself  contributed  to 
bereave  the  law  of  some  of  its  common  sense  by  the  scholastic 
cast  of  his  mind,  pronounced  it,  as  it  then  stood,  the  very 
embodiment  of  common  sense.  His  attitude  of  mind  was  a 
survival  from  primitive  times. 

So  great  a  lawyer  as  Chief  Justice  Gibson — and  he  was  a 
very  great  lawyer — is  quoted  in  the  text  books  as  commending 
the  rule  in  Shelley's  Case.  Now,  there  is  no  difficulty,  if  one 
is  skilled,  in  creating  a  contingent  remainder  in  the  heirs  of  an 
ancestor  to  come  after  a  particular  estate  given  to  the  ancestor ; 
the  books  give  special  devices  for  it.  Xor  is  there  any  policy 
of  the  law  against  it.  The  rule  in  Shelley's  Case  consequently 
is  a  mere  trap  for  the  unskilled  and  unwary.  I  can  but  view 
Judge  Gibson's  attitude  of  mind  to  this  matter  as  a  survival 
from  the  time  when  the  law  measured  what  was  the  right, 
and  the  right  did  not  measure  what  should  be  law. 

I  have  dwelt,  perhaps  at  too  great  length,  on  this  subject, 
not  only  to  exhibit  the  analogy  between  the  sum  total  of  law 
past  and  present  and  the  sum  total  of  life  past  and  present, 
but  also  to  emphasize  certain  aspects  of  the  law.  I  now  return 
to  the  analogy. 

The  forms  of  life  disclosed  by  geology  show  that  the  biolog- 
ical world  has  undergone  progressive  morphological  and  func- 
tional changes,  and  that  what  is  dead  and  extinct  bears  intimate 
relation  as  precursor  and  progenitor  of  what  is  living.  Geology 
thus  discloses  a  history  of  which  the  fossil  world  is  a  chroni- 
cle. Even  in  individual  living  organisms  rudimentary  organs 
and  surviving  maladaptions  to  new  conditions,  are  a  chronicle. 

This  chronicle  is  the  history  of  an  evolution  or  growth 
from  lower  to  more  highly  organized  forms  and  functions, 
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from  fewer  to  more  numerous  forms.     It  is  a  story  of  constantly 
increasing  complexity  and  differentiation. 

The  same  is  true  of  the  law.  All  of  it,  past  and  present,  in 
the  whole  and  in  the  particular,  is  a  chronicle,  and  the  best  of 
all  chronicles.  It  is  a  history  written  by  facts  and  not  by 
prejudiced,  perverted  or  incompetent  pens. 

It  is  a  history  of  increasing  complexity  and  differentiation. 
Take,  for  example,  the  story  of  the  doctrine  of  estates  or 
forms  of  ownership.  It  begins  possibly  with  life  estates,  or 
with  life  estates  and  estates  in  fee  simple,  as  the  only  estates 
of  present  possession.  From  these  the  fee  conditional,  after- 
wards converted  into  an  estate  tail,  is  differentiated.  Then 
come  terms  of  years,  estates  at  will  and  from  period  to  period 
(year  to  year). 

Future  interests  were  at  first  reversions  after  life  estates, 
and  possibilities  of  reverter  after  fees  simple.  Then  came 
reversions  after  estate  tail,  remainders,  vested  and  contingent, 
coming  after,  and  theoretically,  for  feudal  reasons,  constituting 
one  with  the  precedent  particular  estate;  then  came  con- 
ditional limitations,  first  in  the  form  of  springing  and  shifting 
uses,  and  then  in  the  form  of  executory  devises,  where  the 
future  estate  takes  effect  in  derogation  of  the  precedent  estate. 
Meanwhile  we  had  joint  tenancy,  tenancy  by  entireties,  co- 
parceny, tenancy  in  common  and  partnership  estates,  following 
in  order. 

Confining  the  term  estate,  as  it  now  is  in  strictness,  to  an 
interest  which  gives  the  right  of  possession,  present  or  future, 
joint  or  several,  with  the  general  and  undefined  rights  of  use 
incident  to  proprietary  possession,  this  list  gives  all  of  the 
possible  estates  of  which  the  mind  can  conceive  with  the  ex- 
ception that  possibly  the  number  of  forms  of  co-ownership 
could  be  increased. 

But  while  the  several  estates  were  being  differentiated, 
other  elements  of  variation  appeared. 

Implied  conditions  could  from  the  first  terminate  estates. 
Express  conditions  were   subsequently   admitted,  and   these 
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could  fix  the  eod,  beginning  or  enlargement  of  estates.  This 
gave  rise  to  modifications  of  the  rights  of  the  tenant  of  the 
estate  on  condition,  might  impose  duties  on  the  person  to  per- 
form the  condition,  and  gave  rights  to  the  person  entitled  to 
the  estate  on  the  performance  or  non-performance  of  the  con- 
dition. In  the  special  cases  of  mortgages  and  conditions  of 
re-entry  for  non-payment  of  rent,  the  law  ran  out  into  a 
peculiar  and  complex  history. 

Limitations  also  appeared,  fixing  events  up  to  which  estates 
might  run  and  not,  like  conditions,  ousting  the  pre-existing 
seizin.     They  brought  a  new  crop  of  interests. 

Covenants  also  appeared  and  those  which  ran  with  the  es- 
tate could  modify  the  alienability  or  incidents  of  the  estate. 
Here  again  was  a  new  crop  of  rights  and  duties  attaching  to 
ownership. 

The  introduction  of  uses  with  the  system  of  double  estates 
and  titles,  added  to  the  increasing  maze  of  complexity.  The 
attempt  to  abolish  them  by  the  statute  of  uses,  and  the  re- 
vivification of  them  as  trusts  added  further  elements  of  com- 
plication. 

Then  came  powers,  common  law,  legislative  and  resting  on 
the  statutes  of  uses  and  of  wills,  appurtenant,  appendant  and 
in  gross,  with  their  increasing  crop  of  interests. 

Then  there  gradually  came  a  long  catalogue  of  incum- 
brances :  incorporeal  rights,  mortgages,  judgment  liens,  ven- 
dors liens,  lien  of  lis  pendens,  liens  for  debts  of  deceased 
owners,  mechanics  liens,  &c.,  too  numerous  to  mention. 

While  all  this  was  occurring,  the  methods  of  transferring 
estates  or  interests  were  multiplying :  inheritance,  livery  of 
seizen,  deeds  of  various  kinds  and  operating  on  various  theo- 
ries, wills,  transfers  of  equitable  interests  or  estates,  adversary 
possession,  estoppel,  dedication,  abandonment,  subrogation. 

Those  subjects  of  estate,  called  incorporeal  hereditaments, 
became  in  America  less  numerous,  but  the  species  of  them 
called  easements,  when  seen  from  the  view  point  of  the  domi- 
nant estate  and  servitudes  from  the  view  point  of  the  servient 
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estate,  became  more  numerous  and  there  seems  to  be  no  pro- 
posed limit  to  their  creation  in  America,  although,  in  England, 
a  disposition  has  appeared  to  restrict  them. 

B;  this  process  it  has  come  about  that  almost  any  kind  of 
conceivable  estate  or  interest  can  be  created  in  land,  subject 
to  the  restrictions  imposed  by  the  rule  forbidding  restraints  on 
alienation,  the  rule  against  perpetuities,  and  the  rule,  where 
it  exists,  forbidding  limitations  of  property  which  confer  its 
enjoyment  on  a  person  without  making  it  liable  for  his  debts. 

Lastly,  this  whole  doctrine  of  estates,  with  specified  excep- 
tions and  limited  modifications,  was  bodily  transferred  to  all 
forms  of  personal  property  not  consumed  in  the  use. 

Probably  the  biological  world,  with  its  vast  variety  of  form 
and  function  on  land  and  in  the  sea  and  air,  does  not  present 
a  more  striking  example  than  this  one  in  the  law  of  increasing 
complexity  and  differentiation. 

In  the  strictest  sense,  of  course,  the  term  organism  can  only 
be  applied  to  an  individual,  animal  or  vegetable ;  but  using 
the  term  organism  in  its  broadest  sense  it  can  be  applied  to 
the  animal  and  vegetable  world  as  a  whole.  Similarities  of 
form  and  functions  are  found  everywhere ;  the  addition  of  a 
species  or  individual  gives  rise  to  adjustments  between  the  new 
and  the  old,  and  readjustments  among  the  old ;  the  subtrac- 
tion of  a  species  or  individual,  has  the  same  effect.  Inter- 
relations and  inter-influences  between  species  are  numerous. 

Measurably  the  same  is  true  of  the  law.  It  is  not  a  mere 
incondite  heap  of  rules.  The  repeal  of  a  rule  is  not  a  mere 
subtraction  from  an  aggregation.  Every  change  is  followed 
by  readjustment.  It  has  an  automatic  power  of  maintaining  its 
consistency  and  symmetry.  If  anything  could  destroy  this 
consistency  and  symmetry,  it  would  be  legislation,  and  yet  the 
courts  will  not  permit  this.  One  of  the  most  frequently 
applied,  and  least  frequently  expressed,  rules  of  interpretation 
is  that  statutes  must  be  so  construed — as  to  fit  them  into  the 
existing  laws,  common  and  statute,  so  as  to  leave  no  breaks  or 
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iaconsistencies,  and  to  this  end  they  are  construed  strictly  or 
liberally  and  made  subject  to  exceptions  and  qualifications. 
This  is  done  on  the  incontestable  assumption  that  the  Legis- 
lature did  not  intend  to  pass  an  isolated  law,  but  a  law  which 
was  to  be  a  part  of  the  whole  legal  system. 

In  reason  and  by  rule,  where  the  language  of  a  statute  is 
clear,  we  cannot  resort  to  extraneous  considerations  in  inter- 
preting it.  But  as  a  matter  of  fact,  the  courts  do  resort  to 
such  considerations,  and  the  purpose  for  which  this  is  most 
frequently  done,  is  to  prevent  gaps  or  inconsistencies  in 
the  law. 

Furthermore,  the  relations  between  the  parts  of  the  law  are 
much  more  intricate  and  interdependent  than  is  usually 
supposed. 

It  looks  like  a  simple  thing  to  abolish  the  distinction 
between  sealed  and  unsealed  contracts,  or  between  felonies  and 
misdemeanors.  But  let  anyone  undertake  to  follow  out  the 
results,  and  he  will  be  surprised  at  the  number  of  conse- 
quences and  the  remoteness  of  some  of  them.  And  the  actual 
passage  of  a  law  abolishing  either  of  these  distinctions  would 
bring  out  consequences  which  neither  knowledge  or  acute- 
ness  had  anticipated.  There  is  nothing  which  shows  the 
poverty  of  the  imagination  as  the  law  does. 

The  evolution  of  the  law,  like  evolution  in  the  biological 
world,  is  unconscious,  or  only  to  a  small  degree  conscious  or 
directed  by  mind. 

Clothing,  improved  dwellings  and  changes  in  food  have 
modified  the  evolution  of  man.  The  domestication  of  animals 
and  the  cultivation  of  plants,  have  modified  them  ;  but  in 
these  cases  the  change  came  without  conscious  purpose  to 
produce  change.  The  attempt  to  improve  plants  and  animals 
by  the  application  of  the  principles  of  breeding — a  thing 
quite  recent — was  the  beginning  of  the  conscious,  direct 
attempt  to  modify  species. 

The  more  I  have  studied  the  history  of  the  law,  the  more  I 
am  convinced  that  only  a  small  part  of  it  is  the  product  of 
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-direct  purpose.  The  substratum  of  the  law  was  custom,  the 
formation  of  custom  was  almost  certainly  unconscious.  Back 
of  the  additions  and  changes  produced  by  judicial  decisions 
were  impulses  and  leanings  of  which  the  judges  themselves 
were  little  conscious.  Why  did  the  judges  become  hostile  to 
the  feudal  incidents  of  estate,  to  entails,  to  the  unalienability 
of  property  and  contracts  ?  Doubtlessly  it  was  an  impulse 
felt  by  the  whole  community  as  well  as  by  the  judges,  and 
they  moved  with  the  mass.  Always  and  now  the  prevalent 
sentiments  and  desires  of  the  people  have  moved  the  judge 
along  with  them.  Decisions,  in  limits,  register  what  is 
accomplished  or  desired,  rather  than  deliberately  formed  pur- 
poses of  change  or  reform.  The  judge  who  contrived  common 
recoveries,  or  the  fictions  in  ejectment,  contrived  things  in 
themselves  absurd,  to  accomplish  what  the  exigencies  of 
aifairs  had  importunately  demanded,  and  did  not  introduce 
self-conceived  reforms. 

The  activity  of  legislatures  in  modern  times  has  served  to 
diffuse  the  idea  that  the  making  of  law  is  conscious  and  on 
lines  deliberately  selected.  Probably  the  best  refutation  of 
this  is  to  be  found  in  the  series  of  addresses  delivered  by  the 
Presidents  of  the  American  Bar  Association.  By  the  rule  of 
the  Association  these  addresses  are  an  annual  review  of  the 
legislation  of  this  country.  The  thing  they  have  most 
impressed  on  me  is  the  small  effect  schemes  of  reform  have 
had  on  this  legislation.  Events,  accidents,  the  protection  of 
life  and  health,  burdens  actual  or  supposed,  inconveniences, 
frictions,  &c.,  make  legislation.  This  Association  has  tried  to 
have  a  uniform  code,  regulating  commercial  paper,  adopted  by 
the  several  states.  Mo9t  of  it  is  a  codification  of  existing 
laws.  Its  principal  effect  will  be  to  correct  mistakes  which 
have  been  made  in  some  of  the  states.  Everyone  commends 
it ;  no  one  seriously  opposed  it.  Yet  after  years  we  have  only 
gotten  fifteen  states  to  adopt  it.  Compare  this  with  the  spread 
over  the  country  of  the  laws  giving  greater  freedom  of 
divorce.     These  laws  were  opposed  by  a  formidable  public 
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opinion  ;  but  the  importunacy  of  the  unhappily  married,  pre- 
vailed. 

Biological  forms  and  functions  are  evolved  from  preexisting 
forms  and  functions  by  gradual  and  not  by  sudden  changes. 
New  forms  and  functions  come  only  by  the  accumulation  of 
small  changes  in  old  forms  and  functions. 

The  same  is  true  of  the  law.  Its  history  shows  no  cataclysm 
or  revolutionary  changes. 

From  the  foundation  of  Rome  to  the  reign  of  Justinian 
there  is  perfect  continuity  in  the  development  of  the  Civil 
Law.  The  Twelve  Tables  were  a  mere  codification  of  preex- 
isting law.  The  displacement  of  the  Republic  by  the  Empire, 
neither  checked  nor  changed  the  current  of  legal  development. 
The  barbaric  irruption,  possibly  the  greatest  social  cataclysm 
the  world  has  seen,  led  to  the  development  of  feudalism.  But 
the  barbarians  did  not  import  feudalism,  it  was  evolved  on 
and  out  of  the  novel  conditions. 

Remnants  of  the  Civil  Law,  greater  or  less  in  different 
localities,  modified  or  controlled  this  evolution  throughout  the 
Middle  Ages.  Nor  did  the  revival  of  the  Civil  Law,  possibly 
the  most  potent  factor  in  the  Renaissance,  immediately  sup- 
plant feudalism.     The  process  was  very  gradual. 

The  French  Revolution,  another  social  cataclysm,  was  a 
great  cleaning  out  of  feudal  remnants,  and  possibly  represents 
as  abrupt  and  extensive  a  change  of  law  as  ever  occurred  in  so 
short  a  time  ;  but  the  restoration  of  the  monarchy  was  a  partial 
reversion  to  it,  and  there  are  now  survivals  of  feudalism  in 
Continental  jurisprudence. 

The  Common  Law  has  a  similar  history.  We  can  trace  its 
evolution  without  a  break  from  the  German  forests  to  Eng- 
land, and  thence  to  the  United  States.  The  Teutons  who 
came  to  England  did  not  coalesce  with  the  Britons.  They 
displaced  them  and  transplanted  their  social  organization  and 
laws.  The  Norman  Conquest  is  generally  said  to  have  brought 
with  it  the  feudal  system.     But  conditions  in  England  similar 


RICHARD   M.    VENABLE.  293 

to  those  on  the  Continent  had  already  developed  a  system  of 
organization  and  law  not  unlike  feudalism.  William  the 
Conqueror,  promised  to  retain  the  ancient  laws  of  England, 
and  the  introduction  of  feudalism  was  the  work  of  the  lawyers, 
and  at  first  affected  the  theory  of  the  law  rather  than  the  sub- 
stance. The  decay  of  feudalism  was  as  gradual  as  its  rise,  and 
even  now  many  survivals  of  it  are  to  be  found  in  our  laws — 
survivals  of  its  nomenclature,  of  its  reasons  and  of  its  substan- 
tive rules. 

On  the  settlement  of  the  United  States,  our  ancestors  brought 
with  them  the  Common  Law  of  England  as  bodily  as  they  did 
their  personal  belongings.  Local  and  other  circumstances  in 
their  new  home  made  a  part  o?  that  law  inapplicable,  and  they 
thus  escaped  many  of  the  vexatious  legal  problems  of  the 
parent  country.  But  even  this  extensive  and  beneficent 
change  serves  to  prove  rather  than  disprove  the  continuity  of 
legal  evolution  ;  for  far  the  larger  part  of  the  law,  which  they 
did  not  bring  with  them,  was  moribund  in  its  original  habitat. 

The  Revolution  made  no  interruption  in  legal  growth,  so 
little  in  fact,  that  some  courts  in  the  United  States  have  held 
that  decisions  in  England  since  the  Revolution  in  cases  of  first 
impression,  are  authoritative  here,  on  the  theory  that  they  are 
exfoliations  of  the  common  law  which  we  brought  over  with  us. 

So  much  for  the  continuity  of  legal  systems.  But  what  is 
true  of  the  system  is  true  of  its  parts ;  what  is  true  in  the 
general  is  true  in  the  particular.  The  same  continuity  appears 
in  the  separate  department?  and  doctrines  of  the  law.  Possi- 
bly as  great  a  change  as  has  been  made  is  the  amalgamation  of 
law  and  equity  in  England  and  some  of  the  United  States; 
but  this  change  was  prepared  by  giving  an  equitable  character 
to  certain  proceedings  at  law,  such  as  the  common  count  for 
money  had  and  received,  motions  to  strike  out  judgments,  etc., 
and  by  statutes  allowing  equitable  defenses  in  actions  at  law. 
And  when  the  amalgamation  came  it  was  completely  bereft  of 
its  radical  character  by  retaining  the  old  method  of  trial  in 
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equity  cases,  or  where  this  was  not  done,  by  the  courts  tying, 
up  the  juries  with  instructions. 

If  we  look  to  remoter  causes,  biological  evolution  originates 
in  the  want  of  adaptability  in  the  forms  and  functions  of 
organisms  to  conditions ;  and  evolution  is  mere  progress  to- 
greater  adaptability.  If  the  conditions  remained  stationary 
life  might  reach  a  state  of  stable  equilibrium  in  perfect  adjust- 
ment  to  conditions.  But  the  movement  is  towards  a  moving 
goal. 

To  this  the  law  presents  striking  analogies.  At  any  one 
time  its  struggle  and  tendency  are  to  the  then  existing  concep- 
tions of  right,  justice,  reason  and  public  policy.  The  standard 
fixed  by  these  is  its  goal. 

In  primitive  times  the  law  itself  wa-s  considered  to  embody  all 
of  what  is  right,  just,  reasonable  and  politic,  and  this  remains 
in  the  case  in  non- progressive  legal  systems.  In  progressive  sys- 
tems, a  standard  outside  is  raised  to  which  the  law  moves  mostly 
by  judicial  decisions,  using  the  devices  of  fictions  and  equity. 
The  history  of  this  extraneous  standard  in  our  system  would 
begin  with  Greek  philosophy,  possibly  with  the  Stoical  doctrines 
of  living  according  to  nature  and  of  a  law  of  nature.  In  this 
doctrine,  vague  as  it  might  be,  were  embodied  the  fundamental 
principles  of  morals  and  justice,  and  conceptions  of  simplicity, 
order  and  symmetry.  Roman  prastorian  law  is  another  inde- 
pendent source  of  the  conception  of  a  standard  outside  of  and 
superior  to  the  law.  In  the  classic  age  of  Roman  jurispru- 
dence these  two  coalesced ;  praetorian  law  then  merged  in  the 
civil  law  proper,  was  elevated,  classified  and  simplified  by  tlie 
doctrine  of  the  law  of  nature,  and  the  result  was  to  make 
Roman  law  one  of  the  grandest  of  all  moral  codes  and  one  of 
the  greatest  products  of  the  human  intellect.  The  writings 
of  the  classic  jurists  constitute  one  of  the  noblest  of  litera- 
tures. 

This  standard,  worked  into  the  law,  on  the  revival  of  tlie 
studv    of  Roman    law,   diffused    itself  over    the  continent  of 
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Europe  and  percolated  into  England  by  contacts  with  the 
Continent,  or  was  bodily  imported  in  the  law  of  personal 
property  and  in  equity,  probate  and  admiralty,  law. 

Returning  to  the  methods  in  which  this  growth  takes  place, 
we  find  some  of  them  to  be  of  great  interest. 

I  need  not  dwell  on  the  curious  part  which  fictions  and 
equity  have  had  in  this  growth,  as  there  is  probably  little  to 
add  to  what  Sir  Henry  Maine  has  said  on  this  subject. 

Some  phases  of  this  growth  show,  as  is  the  case  in  the 
biological  world,  that  the  adaptation  of  the  law  to  a  state 
deemed  just  has  only  been  reached  after  a  number  of  tentative 
positions,  which  err  first  on  one  side  and  then  on  the  other, 
like  tlie  motions  of  a  pendulum,  until  the  law  finally  settles, 
as  the  pendulum  does,  at  a  middle  point. 

Take  as  an  illustration  the  law  of  mortgages.  These  took 
the  form  of  estates  on  condition — probably  at  the  time  the 
only  form  they  could  take.  On  default  the  property  passed 
absolutely  to  the  mortgagee.  This  was  unjust  to  the  mort- 
gagor ;  for  the  transaction  was  not  designed  to  end  in  a  sale, 
but  as  a  security.  Then  equity  interposed  and  gave  the 
mortgagor  the  equity  of  redemption ;  that  is,  the  right  to 
redeem  after  and  notwithstanding  the  default.  This  wa9 
unjust  to  the  mortgagee,  as  the  mortgagor  might  take  his  own 
time  to  apply  to  equity  to  redeem.  Then  equity  restricted 
the  right  to  redeem  by  decreeing  it  to  be  foreclosed  if  not  exer- 
cised in  a  fixed  time.  This  might  be  unjust  to  the  mortgagor 
because  it  might  end  in  the  mortgagee  taking  the  property, 
when  the  true  purpose  was  that  the  mortgaged  property  should 
be  a  security  for  the  debt.  Then  the  legislature  interposed 
and  substituted  for  a  strict  foreclosure  a  foreclosure  by  sale. 
At  last  the  law,  after  a  long  vibratory  process,  first  inflicting 
wrong  on  one  party  and  then  on  the  other,  settled  down  to  a 
just  position. 

There  is  an  exactly  similar  story  connected  with  the  condi- 
tion in  leases  avoiding  the  term  if  the  rent  is  not  paid  on 
rent  day. 
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Another  striking,  and  one  might  almost  saj,  startling, 
example  of  this  movement  of  the  law  to  extremes  before  set- 
tling down,  is  to  be  found  in  the  history  of  common  law 
pleading. 

The  law  on  this  subject,  partly  from  the  fact  that  it  fell 
under  the  influence  of  the  scholastic  logic,  and  partly  from 
the  inherent  disposition  of  lawyers  to  refine,  became  in  the 
last  degree  technical.  The  extreme  particularity  required 
in  the  allegations,  the  multiplication  of  counts,  and  many 
other  things,  made  special  pleading  an  abstruse  art.  When 
the  revulsion  came  the  law  bounded  to  the  other  extreme  by 
the  admission  of  the  common  counts  in  debt,  assumptnt  and 
indebitatus  assumpsit,  and  the  general  issue  pleas.  This  was 
practically  no  pleading  at  all ;  and  the  common  law  system 
of  pleading  presented  the  startling  contrast  of  permitting  in 
some  cases  the  loosest  possible  pleading,  and  requiring  in 
others  the  strictest  possible  pleading.  Then  commenced  the 
work  of  making  the  common  counts  and  general  issue  pleas 
perform  some  of  the  functions  of  pleadings.  The  right  to  a 
bill  of  particulars  was  established  and  the  doctrines  incident 
thereto  ;  there  was  a  gradual  definition  of  the  classes  of  cases 
in  which  the  common  counts  could  and  could  not  be  used,  and 
the  exact  matters  put  in  issue  by  the  general  issue  pleas  were 
gradually  defined.  Thus,  with  the  possible  exception  that  the 
general  issue  pleas  do  not  give  sufficient  notice  to  the  plaintifi* 
of  the  specific  grounds  of  defense,  the  law  settled  down  to  a 
substantially  just,  but  unreasonably  complex  system  of  plead- 
ing in  these  cases. 

Another  process  familiar  to  legal  advance  with  its  analogies 
in  the  biological  world,  is  the  laying  down  of  rules  too  general 
or  broad,  and  afterwards  trimming  them  into  shape  by  modi- 
fications, qualifications  and  exceptions,  and  even  by  modifica- 
tions, qualifications  and  exceptions  to  modifications,  qualifica- 
tions and  exceptions  in  the  first,  second  or  nth  degree. 

The  history  of  estoppel  by  record,  in  pais,  and  equitable 
estoppel  furnishes  a  striking  illustration  of  this  process,  the 
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details  of  which  must  here  be  omitted.  The  action  of  deceit 
or  fraud,  correlated  with  equitable  estoppel,  suits  against 
telegraph  companies  for  mistakes  in  telegrams,  and  many 
other  doctrines  and  kinds  of  action,  furnish  illustrations  of 
this  same  process. 

But,  as  has  been  said,  biological  evolution  moves  towards 
adjustment  to  conditions  which  themselves  move ;  the  goal 
moves  and  stable  equilibrium  is  unattainable. 

So  with  the  law ;  it  moves  towards  existing  conceptions  of 
right,  justice,  humanity,  reason  and  public  policy.  But  these 
move;  morals  have  a  history;  justice,  humanity  and  reason 
have  a  history ;  public  policy  has  a  history  ;  and  they  all  have 
a  future  of  change  and  movement. 

On  the  whole  these  histories  show  a  progress,  with  occas- 
ional halts  and  reverse  movements,  to  a  higher  ethical  code, 
greater  justice  and  humanity,  improved  powers  of  reasoning 
and  more  enlightened  conceptions  of  public  policy,  and  thus 
it  has  been  that  the  law  as  a  whole  has,  with  local  and  tem- 
porary exceptions,  always  tended  upward. 

Recent  examples  of  it  may  be  found  in  the  expansion  of 
the  actions  of  trespass  on  the  case,  the  protection  of  married 
women  by  equity  and  legislation,  the  doctrine  of  equitable 
estoppel  and  the  rule  that,  where  one  of  two  innocent  persons 
must  suffer,  that  one  of  them  who  has  put  it  in  the  power  of  a 
third  person  to  inflict  the  injury  must  bear  the  damage. 

In  response  to  the  demands  of  reason  we  have  the  fadin<; 
of  the  historical  and  now  artificial  classifications,  such  as  real 
and  personal  property,  special  and  simple  contracts,  forms  of 
action,  law  and  equity  and  felonies  and  misdemeanors,  the 
gradual  substitution  of  more  rational  classifications  where  any 
classification  is  needed,  the  rationalizing  of  pleading,  practice 
and  evidence  and  many  other  things. 

But  while  the  law  moves  towards  what  is  sound  in  reason, 
the  movement  is  not  uniform  and  there  are  eddies  and  reverse 
currents  in  it,  just  as  there  are  in  biological  evolution. 
20 
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A  Lord  Mansfield  may  endeavor  to  substitute  the  distinction 
between  written  and  unwritten  contracts  for  that  between 
special  and  simple  contracts,  and  a  Lord  Eldon  may  retire 
from  this  rational  position. 

Our  Supreme  Court  may  hold  an  executed  agreement,  that 
is,  an  agreement  with  no  executory  element  in  it,  to  be  a  con- 
tract instead  of  a  muniment  of  title,  although  Sir  Henry 
Maine  says  that  the  conception  of  an  executed  agreement  was 
disentangled  from  the  conception  of  a  contract  in  Roman  Law 
during  the  time  of  the  Kings. 

Our  Supreme  Court  may  hold  that  the  grant  of  a  franchise 
by  the  state  is  a  contract,  although  there  is  no  mutuality,  for 
a  sovereign  cannot  be  sued,  and  the  alleged  consideration  does 
not  come  up  to  th^  true  meaning  of  a  consideration. 

Notwithstanding  all  this,  reason  struggles,  as  it  is  struggling 
in  these  very  cases,  to  assert  itself,  and  will  triumph  in  the 
end. 

The  changes  in  conceptions  of  public  policy  and  their  influ- 
ence on  the  law  call  for  more  extended  comment. 

The  common  law,  as  a  law  of  property,  originated  in  com- 
munity ownership  of  lands  and  cattle  and  crops,  far  the  most 
valuable  of  properties  in  early  times,  and  in  the  inalienability 
of  property  rights.  It  only  recognized  executed  agreements 
transfer! ng  such  personal  chattels  as  were  permitted  to  be  owned 
by  individuals.  Criminal  responsibility  was  largely  group,  or 
corporate,  responsibility,  or  a  mere  personal  responsibility  to 
those  injured.  There  was  in  such  a  system  little  or  no  field 
for  industrial  competition,  and  when  such  competition  appeared 
it  was  largely  suppressed  by  trades  and  professions  being 
hereditary,  and  by  guilds. 

The  conceptions  of  policy  embedded  in  this  system  have 
been  completely  reversed.  Ownership  and  responsibility  are 
now  individual,  there  is  complete  power  to  alien  property  and 
almost  complete  freedom  to  mould  the  incidents  of  property  and 
complete  freedom  of  contract;  competition  is  now  universal, 
and  as  merciless  as  nature  and  natural  selection. 
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This  radical  revolution  of  policy  has  been  worked  into  the 
law  through  centuries. 

There  are  not  wanting  signs  of  coming  changes  in  concep- 
tions of  public  policy  on  these  subjects.  Leaving  out  of  view 
the  various  schools  of  socialists  with  their  literatures  and 
philosophies,  we  have  a  growing  class  favorable  to  government 
ownership  of  railroads  and  telegraphs,  and  municipal  owner- 
ship of  certain  species  of  property — water  and  light  plants, 
tramways,  warehouses  and  wharves  atid,  I  believe,  ice  plants 
have  been  added. 

Corporations  and  Trusts  represent  a  return  on  a  large  scale 
to  co-ownership.  The  separation  between  ownership  and  con- 
trol, the  destructibility  and  frequent  destruction  of  interests 
in  corporations  and  trusts,  arising  from  want  of  business  ability 
in  their  creation,  from  unforseen  events,  and  from  bad  and 
dishonest  administration,  are  shaking  confidence  in  the  sacred- 
ness  of  vested  rights ;  and  labor  unions,  corporations  and 
trusts  are  destroying  or  mitig^ating  competition. 

In  fact,  there  may  come  a  complete  reversal  of  the  funda- 
mental conceptions  and  policies  of  the  law.  But  we  need  not 
picture  to  ourselves  any  cataclysm :  such  as  the  complete 
banishment  to  the  limbo  of  inutilities  of  the  whole  fabric  of 
our  law  by  the  removal  of  the  foundations  on  which  it  is  bot- 
tomed : — individual  ownership,  free  contract  and  free  competi- 
tion. The  change  will  not  come  per  saltum ;  so  far  as  it  has 
already  come,  it  has  been  written  into  the  law  and  so  it  will 
continue  to  be.  The  trust,  including  of  course,  labor  unions, 
is  a  movement  from  an  industrial  organization  where  labor  is 
underpaid,  where  employment  is  too  frequently  interrupted, 
where  production  is  feverish  and  spasmodic,  where  much  use- 
less labor  is  done,  where  administration  and  machinery  are 
good,  bad  and  indifferent,  where  the  pace  set  by  competition  is 
killing  and  the  way  is  strewed  with  wrecks,  where  supply  is 
not  measured  by  demand,  where  collapses  of  the  fabric  of 
credit  and  panics  are  frequent  and  acute,  where  prices  are  sub- 
ject to  too  great  and  too  sudden  fluctuations.     I  am  not  here 
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concerned  with  the  question  of  the  goodness  or  badness  of  the 
movement ;  what  I  am  concerned  with  is  that  it  is  automatic 
and  that  despite  all  opposition  it  is  being  written  into  the 
laws,  and  this  is  being  done  by  a  slow  process  and  not  by  a 
revolution. 

But  morals,  justice,  humanity,  reason  and  public  policy  are 
incidents  of  the  mind  and  character  of  man,  and  would  not 
themselves  have  a  history,  if  man,  as  an  animal,  with  his 
endowments  of  mind  and  character,  was  not  himself  evolving. 

It  is,  of  course,  a  mere  platitude  to  say  that  law,  which 
concerns  human  beings,  is  determined  by  the  nature  of  those 
human  beings.  But  the  point  to  which  it  is  here  desired 
to  call  attention  is  that  the  cause  of  the  improved  conceptions 
of  morals,  justice,  humanity,  reason  and  public  policy,  advance, 
because  man  as  an  animal  advances.  Back  of  legal  progress 
lies  as  its  impulse  and  stay  the  very  physical  nature  of  man 
and  its  evolution.  This  is  the  very  substructure  of  legal 
progress. 

Nothing  could  be  more  shallow  than  the  common  belief  that 
man  is  the  same  now  that  he  always  has  been.  Leaving  out 
of  view  all  the  biological  facts  and  theories,  the  radical  change 
of  the  very  nature  of  man  in  historic  times  can  be  demon- 
strated. In  a  sense,  men  have  in  historic  times  had  the  same 
mental  faculties,  passions,  emotions  and  desires.  Very  high 
specimens  of  the  species  can  be  found  in  early  times,  although 
there  is  generally  something  childlike  in  their  mental  consti- 
tution, and  very  low  specimens  of  the  species  may  be  found 
now,  although  oftener  than  is  supposed  there  is  in  these  low 
specimens  marks  of  an  intellectual  maturity.  But  the  law 
deals  with  masses  and  it  is  the  mental  endowments  and  char- 
acteristics of  the  mass  which  have  undergone  such  marked 
changes. 

Everyone  knows  that  men  in  masses  in  all  countries  where 
civilization  has  advanced,  are  less  credulous,  less  excitable, 
Jess  passionate,  and  consequently  more  capable  of  self-restraint 
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or  control,  more  able  to  judge  what  it  is  practicable  for  them 
to  accomplish  and  to  measure  any  opposition  they  may 
encounter,  and  every  one  must  realize  how  radically  all  of 
these  things  must  modify  law. 

I  have  thus  far  spoken  of  the  evolution  of  law  as  possess- 
ing numerous  analogies,  some  of  which  I  have  pointed  out,  to 
the  evolution  of  life ;  but,  in  very  fact,  life  and  law  are  but 
parts  of  the  general  frame  of  things  which  is  all-subject  to 
one  law  of  evolution,  and  what  we  see  in  the  parts  is  not  the 
working  of  analogous  laws,  but  of  the  same  law. 

The  history  of  the  law  is  part  of  the  history  of  social  life 
and  of  altruism.  Law  advances  as  man  progresses.  His  pro- 
gress rests  on  his  physical  evolution.  Thus  the  ultimate 
spring  of  legal  progress  is  physical,  and  this  fact  more  than 
anything  else,  gives  security  to  what  has  been  accomplished 
and  promise  of  what  will  be  accomplished. 

The  view  of  the  growth  of  the  law  here  presented  is  not 
novel.  It  is  to  be  found  here  and  there  in  the  literature  of 
the  law.  Many  of  those  who  oppose  the  codification  of  the 
law,  rest  their  principal  objection  to  it  on  this  view.  They 
fear  that  the  law  if  codified  will  become  fixed  and  inexpan- 
sive,  and  that  its  slow  and  healthful  growth  will  be  checked  or 
stopped.  This  particular  opinion  I  do  not  share ;  but  it  is 
interesting  as  showing  the  prevalence  of  the  view  that  the  law 
grows  by  a  process  of  organic  accretion. 

I  find  the  following  passage  in  a  short  tract  on  the  Amend- 
ment and  Alteration  of  the  Law,  by  Sir  Matthew  Hale.  He 
says: 

^^  It  is  most  certain  that  time  and  long  experience  are  much 
more  subtle  and  ingenious  than  all  the  wisest  and  acutest  wits 
co-existing  in  the  world  can  be.  They  discover  such  varieties 
of  emergencies  and  cases,  and  such  inconvenience  in  things 
that  no  man  would  otherwise  have  imagined.  And  on  the 
other  side,  in  everything  that  is  new,  at  least  in  most  things^ 


302  GROWTH    OR   EVOLUTION   OF   LAW. 

especially  relating  to  law,  there  are  thousands  of  occurrences 
and  entanglements  and  coincidences  and  complications  that 
would  not  possibly  at  first  be  foreseen.  And  the  reason  is 
apparent,  because  laws  concern  such  multitudes  and  those  of 
various  dispositions,  passions,  wits,  interests,  concerns,  that  it 
is  not  possible  for  any  to  discover  at  once  or  to  provide  expe- 
dients against  in  the  first  constitution  of  a  law  ""  *  *  so 
that  in  truth  ancient  laws,  especially  that  have  a  common 
concern,  are  not  the  issues  of  the  prudence  of  this  or  that 
counsel  or  senate,  but  they  are  the  productions  of  the  various 
experiences  of  the  wisest  thing  in  the  inferior  world  ;  to  wit, 
time,  which,  as  it  discovers  day  by  day  new  inconveniences, 
so  it  doth  successfully  apply  nevr  remedies ;  and  indeed  is  a 
kind  of  aggregation  of  the  discoveries,  results  and  applica- 
tions of  agents  and  events." 

Much  that  I  have  said  is  a  mere  expansion  of  this  and  a 
translation  of  it  into  post-Darwinian  language. 
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EDWARD  AVERY  HARRIMAN, 

OP  CHICAGO,  ILLINOIS. 

The  title  of  this  paper  sufficiently  indicates  its  scope.  I 
propose  to  consider  this  one  question,  namely,  what  is  the  legal 
effect  of  a  lease  which  is  ultra  vires,  or  beyond  the  powers  of 
the  corporation  executing  it  ?  The  question  appears  to  be  a 
simple  one,  and  the  answer  equally  simple.  In  reality  there 
lurks  in  the  question  itself  a  fallacy  which  renders  it  impossi- 
ble to  answer  the  question  except  by  an  elaborate  explanation. 
The  fallacy  lies  in  the  use  of  the  term  vires,  or  powers,  which, 
if  not  necessarily  ambiguous,  is  almost  certain  to  create  an 
w»biguous  impression.  A  corporation  is  organized  under  a 
special  charter  or  a  general  act  which  provides  that  the  corpo- 
ration may  do  certain  things,  and  either  expressly  or  by  impli- 
cation that  it  may  not  do  other  things.  The  corporation  exe- 
cutes a  lease  which  is  not  authorized  by  the  provision  of  its 
charter.  This  lease  is  said  to  be  ultra  vires  or  beyond  the 
powers  of  the  corporation.  What  is  its  legal  effect  ?  We  are 
here  concerned  not  with  any  question  as  to  the  construction  of 
corporate  charters,  but  simply  with  the  effect  of  leases  clearly 
unauthorized  by  such  charters. 

It  is  obvious  that  there  are  three  possible  objections  to  the 
validity  of  any  ultra  vires  act. 

The  first  is  that  the  corporation  has  no  power — that  is  to 
say,  no  legal  capacity  to  produce  the  intended  legal  result. 

The  second  is,  that  the  act  in  question  is  illegal  because  for- 
bidden by  some  rule  of  law. 

The  third  is,  that  the  act  is  a  violation  of  the  equitable 
right  of  the  members  of  the  corporation  to  have  the  property 
of  the  corporation  applied  exclusively  to  corporate  purposes, 
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as  those  purposes  are  determined  by  the  charter  or  fundamen- 
tal law  of  the  corporation. 

The  third  objection  clearly  has  no  force  where  all  the  mem- 
bers of  the  corporation  assent  to  or  ratify  the  act  in  question. 
The  first  two  objections,  however,  are  equally  valid,  whether 
the  corporate  act  is  sanctioned  by  the  unanimous  vote  of  the 
members,  or  by  a  mere  majority.  It  is  these  two  objections, 
then,  in  so  far  as  they  bear  upon  corporate  leases,  that  it  is  pro- 
posed to  consider ;  leases  having  been  selected  for  discussion 
because  a  lease  is  an  instrument  of  so  complex  a  character 
that  it  illustrates  to  the  best  advantage  the  present  condition 
of  the  law  of  ultra  vires, 

A  lease  is,  in  the  first  place,  a  bilateral  contract,  imposing 
obligations  on  both  lessor  and  lessee.  In  the  second  place,  it 
is  a  conveyance  by  which  a  certain  estate  is  conveyed  by  the 
lessor  to  the  lessee.  As  the  rules  governing  contracts  difler  in 
important  particulars  from  those  governing  conveyances,  ultra 
vires  leases  will  be  discussed  first,  as  contracts,  and  second,  as 
conveyances. 

By  hypothesis  the  lease  is  ultra  vires  or  beyond  the  powers 
of  the  corporation.  "  It  is  obvious,"  says  Mr.  Morawetz,^ 
*•  that  the  words  powers  and  vires  are  here  used  in  the  sense  of 
authority  or  right,  and  not  in  the  sense  of  ability."  If  this 
were  obvious  to  everybody,  the  objection  that  the  corporation 
has  no  legal  capacity  to  make  the  lease  would  be  eliminated, 
and  the  discussion  of  our  subject  simplified.  Unfortunately, 
the  word  powers  may  mean  either  ability  or  authority,  and  is 
therefore  ambiguous.  The  poverty  of  the  vocabulary  of  our 
jurisprudence  has  often  been  lamented.  We  have  in  many 
cases  only  one  word  to  express  two  or  more  different  ideas — a 
misfortune  which  is  aggravated,  rather  than  mitigated,  by  the 
fact  that  in  other  cases  we  have  several  words  to  express  only 
one  idea.  The  ambiguity  thus  arising  has  been  one  of  the 
most  fruitful  sources  of  uncertainty  and  confusion  in  our  text- 
books and  our  judicial  opinions.     There  may  be  some  word  in 

^  Corporations,  J  r>48. 
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our  legal  vocabulary  which,  while  capable  of  two  meanings,  is 
always  used  by  lawyers  in  only  one  of  those  meanings.  If 
there  is  such  a  word  at  the  present  day,  only  one  thing  can  be 
said  about  it — the  first  lawyer  who  finds  the  other  meaning 
more  favorable  to  his  client's  case  will  use  the  word  in  that 
other  meaning  in  his  next  argument.  Inasmuch,  then,  as  the 
word  powerB  may  be  used  in  the  sense  of  ability  or  capacity  as 
well  as  in  that  of  authority  or  right,  we  are  not  surprised  to 
find  that  it  has  been  so  used.  "  To  deny,"  says  Mr.  Morawetz,^ 
**  that  corporations  are  able  to  enter  into  contracts  and  do  fre- 
quently enter  into  contracts  and  do  acts  in  excess  of  their 
chartered  powers,  is  to  deny  an  unalterable  and  self-evident 
fact."  As  opposed  to  this,  we  have  the  language  of  Mr.  Justice 
Gray  in  Central  Transportation  Co.  v«.  Pullman  Co.,*  who  says 
that  a  contract  ultra  vires  is  unlawful  and  void  '*  because  the 
corporation  by  the  law  of  its  creation  is  incapable  of  making 
it.  The  objection  to  the  contract  is  not  merely  that  the  cor- 
poration ought  not  to  have  made  it,  but  that  it  conld  not  make 
it."  The  question  is,  he  continues,  "whether  the  lease  sued 
on  is  unlawful  and  void  for  want  of  legal  capacity  in  the  plaintiff 
to  make  it."^  So  also  Lord  Cairns,  in  Ashburv  Co.  vs.  Richer^ 
"  The  question  is  not  as  to  the  legality  of  the  contract ;  the 
question  is  as  to  the  competency  and  power  of  the  company 
to  make  the  contract."'*  Such  language  shows  clearly  that  the 
question  of  the  legal  capacity  of  the  corporation  as  affecting 
the  validity  of  its  iiltra  vires  acts  is  not  to  be  determined 
simply  by  saying  that  corporations  do  enter  into  contracts  in 
excess  of  their  chartered  powers  and  that  the  sole  objection  to 
the  validity  of  such  contracts  is  their  illegality.  A  married 
woman  at  common  law  could  enter  into  a  contract  in  one  sense ; 
she  could  sign,  seal,  and  deliver  a  deed,  but  the  deed  was  not 
her  legal  act,  because  she  lacked  legal  capacity  to  contract.   The 

*  Corporations,  J  649. 
M39U.  S.  24(1891). 

*  Ibid.  59,  60. 

*  L.  R.  7  H.  L.  653  (1875). 

*  Ibid.  672. 
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corporation  is  a  person  by  definition.  Is  the  contractual 
capacity  of  this  person  general,  like  that  of  a  natural  person, 
or  has  the  corporate  person  only  partial  or  limited  capacity  ? 
Chief  Justice  Marshall  thought  that  the  corporation  derived 
all  its  powers  from  the  act  creating  it,  and  waa  capable  of  exert- 
ing its  faculties  only  in  the  manner  which  that  act  authorized.^ 
The  doctrine  of  special  capacity  has  also  found  favor  in  some 
English  cases."  A  learned  writer**  in  the  Encyclopedia  of  the 
Laws  of  England,^  speaking  of  the  sphere  of  corporate  powers 
defined  by  the  charter  says,  ^^  outside  this  sphere  it  is  stricken 
with  impotence/'  The  language  of  Mr.  Justice  Gray  pre- 
viously (juoted  has  often  been  cited  with  approval,  as,  for 
example,  by  the  Supreme  Court  of  Illinois  in  a  very  recent 
case'  which  settled  the  law  of  that  state  in  regard  to  ultra  vires 
contracts.  These  citations  show  that  the  doctrine  of  special 
capacity  is  still  entitled  to  respectful  consideration.  It  is  not, 
however,  the  prevailing  view  to-day,  and  in  spite  of  the  appar- 
ent authority  in  support  of  it,  no  dependence  can  be  placed 
upon  it.  The  objection  to  the  doctrine  is  well  slated  by  Sir 
Frederick  Pollock  ^  as  follows :  **  All  rights  are  in  one  sense 
creatures  of  the  law,  and  it  is  in  a  special  sense  by  creation  of 
the  law  that  artificial  persons  exist  at  all.  But  when  you  have 
got  your  artificial  person,  why  call  in  a  second  special  creation 
to  account  for  its  rights  ?"  The  view  now  generally  accepted, 
therefore,  is  that  the  contractual  capacity  of  a  corporation  is  as 

extensive  as  that  of  a  natural  person ;  that  an  act  beyond  the 

• 

powers  of  a  corporation  is  open  to  attack,  not  on  the  ground 
that  it  is  impossible,  but  that  it  is  illegal  for  the  corporation  to 
do  the  act."     An  ultra  vires  lease,  therefore,  may  be  regarded 

»Head  v«.  Providence  Ins.  Co.,  2  Cranch  127,  169  (1804);  Bank  of 
U.  S.  V8.  Dandridge,  12  Wheaton  64,  99  (1827). 

^  Pollock,  Contracts,  Appendix  D. 

^  Mr.  E.  Manson. 

'  Vol.  XII,  p.  300. 

*  National  Home  Building  Ajwo'n.  r;*.  Bank,  181  111.  :5o,  45  (1899). 

«  Contracts  (2nd  Am.  Ed.)  121. 

'  Ihid.\  Morawetz,  Corporations,  ^  648;  George  Wharton  Pepper,  9 
Harvard  Law  Review  2o.'>. 
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simply  as  a  corporate  act  which  is  illegal.  Why  is  the  act  illegal, 
antl  what  is  the  effect  of  the  illegality  ? 

The  illegality  of  an  ultra  vires  act  may  rest  on  one  of  three 
grounds : 

First. — The  act  may  be  objectively  illegal ;  that  is,  illegal 
for  any  person  to  do. 

Second. — The  corporation  may  be  forbidden  by  statute  to 
ilo  the  act. 

Third. —  Ultra  vires  acts  may  be  illegal  at  common  law, 
because  regarded  as  injurious  to  the  public  welfare. 

In  the  case  of  an  ultra  viresle&se  all  three  grounds  of  illegality 
may  be  present.  If  the  corporation  is  under  obligation  to  the 
public,  as  in  the  case  of  a  railroad  company,  the  alienation  by 
lease  or  otherwise  of  property  necessary  to  enable  it  to  fulfill 
that  obligation  is  clearly  an  illegal  act.  Again,  if  a  statute 
forbids  the  lease,  either  expressly  or  by  implication,  it  is  un- 
lawful. The  English  doctrine  of  the  invalidity  of  ultra  vires 
acts  of  companies  rests  upon  the  construction  placed  by  the 
House  of  Lords,  in  Ashbury  Co.  vs.  Riche\  on  the  provisions  of 
the  Companies  Act.  The  court,  in  construing  that  act,  held  that 
it  prohibited  the  making  of  any  contract  not  authorized  by  the 
memorandum  of  association.  The  American  doQtrine  on  this 
point  is  clearly  stated  by  Mr.  Justice  Miller  in  Thomas  vs. 
Ilailroad  Co.  r  ^^Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much  granted  as  what  is  ex- 
pressed, it  remains  that  the  charter  of  the  corporation  is  the 
measure  of  its  powers,  and  that  the  enumeration  of  these  pow- 
ers implies  the  exclusion  of  all  others."  "* 

Apart  from  statute,  however,  is  there  any  illegality  in  an 
ultra  vires  act  ?  The  ordinary  answer  to  this  question  is 
in  the  affirmative.  Ultra  vires  contracts  are  unlawful  and 
void,  it  is  said,  on  account  of  ^'  the  interest  of  the  public  that 
the   corporation  shall  not  transcend  the  powers  conferred  upon 

^  L.  R.  7  H.  L.  653  (1875). 
» 101  U.  S.  71  (1879). 
•^  Tbid.  82. 
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it  by  law."'  This  doctrine  has  been  so  often  reiterated  by 
courts  of  the  highest  authority  that  it  may  seem  presump- 
tuous to  question  it.  There  are  strong  grounds,  however, 
which  cannot  be  set  forth  at  length  in  this  paper,  for  believing 
that  the  illegality  of  ultra  mres  acts,  in  every  case  where  the 
act  is  not  objectively  illegal,  may  be  shown  to  rest  upon  an  ex- 
press or  implied  statutory  prohibition  of  such  acts.^  There  is 
no  stronger  argument  in  support  of  this  view  than  the  different 
construction  placed  by  the  United  States  Supreme  Court  upon 
different  provisions  of  the  National  Banking  Act.  A  national 
bank  is  prohibited  from  lending  money  on  real  estate  security, 
but  a  mortgage. taken  to  secure  such  loans  is  enforceable.''  The 
bank  is  prohibited  from  transacting  any  business  except  such 
as  is  incidental  and  preliminary  to  its  organization,  until 
authorized  by  the  Comptroller  of  the  Currency.  A  lease  made 
in  violation  of  this  provision  is  illegal  and  void.^  The  same 
court  has  held,  moreover,  that  the  effect  of  an  ultra  vires 
act  is  a  matter  of  statutory  construction,  in  regard  to  which  the 
Federal  courts  are  bound  by  the  decisions  of  the  Supreme 
Court  of  the  state  creating  the  corporation."* 

On  whatever  grounds  the  illegality  may  rest,  it  is  well  set- 
tled that  an  ultra  vires  lease  is  illegal,  and  that  no  action  can 
be  brought  upon  the  lease  as  a  contract  by  either  party."     It 

^  Central  Transportation  Co.  vs.  Pullman  Co.,  139  U.  S.  24,  48  (1891) ; 
McCormic^i'8.  Market  Bank,  165  U.  8.  538,  550  (1897) ;  De  La  Vergne  Co. 
V8.  GermHn  Savings  Institution,  175  U.  8.  40,  59  (1899). 

2  Riche  V8.  Ashbury  Co.,  L.  R.  9  Ex.  224,  264  (1874). 

3  National  Bank  vs.  Matthews,  98  U.  S.  621  (1878). 

»  McCormiuk  v».  Market  Bank,  165  U.  S.  538  (1897). 

5  Sioux  City  R.  Co.  vs.  North  American  Trust  Co,  173  U.  S.  99,  112 
(1899). 

«  Thomas  V8.  Railroad  Co.,  101  U.  8.  71  (1879) ;  Pennsylvania  R.  vs.  St. 
Louis,  etc.  R.,  118  U.  8.  290  (1886) ;  Oregon  Railway  <&  Navigation  Co.  vs. 
Oregonian  Railway  Co.,  130  U.  8.  1  (1889) ;  Central  Transportation  Co.  ts. 
Pullman  Co.,  139  U.  S.  24  (1891) ;  McCormick  vs.  Market  Bank.  165  U.  8. 
538  (1897);  Brunswick  Gaslight  Co.  t'«.  United  Gas  Co.,  85  Me.  532 
( 1893).  *'  It  has  been  uniformly  held  that  there  could  be  no  recovery  on  the 
lease  itself."  Brown,  J.,  in  De  La  Vergne  Co.  vs.  German  Savings  Inst.,  175 
U.  8.  40,  59  (1899). 
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18  immaterial  in  this  connection  whether  it  is  the  lessor  or  the 
lessee  that  lacks  corporate  power  to  make  the  lease  ;^  although, 
if  the  lessee  is  a  foreign  corporation,  the  authorization  of  the 
lease  by  the  legislature  prevents  either  party  from  raising  the 
question  of  its  illegality.^  In  some  jurisdictions,  however,  if 
the  lessee  has  occupied  the  premises  under  the  lease  he  is  liable 
for  the  rent.^  This  liability  is  said  to  rest  upon  estoppel.  Such 
an  application  of  the  doctrine  of  estoppel  has  been  often 
repudiated  by  the  United  States  Supreme  Court/  and  there  is 
a  tendency  to  abandon  it  in  some  of  the  states  where  it  previ- 
ously prevailed.'^  An  analysis  of  the  nature  of  estoppel 
shows  clearly  that  the  doctrine  can  have  no  application  to  ultra 
vires  acts.  Estoppel  is  analogous  to  contract.  In  contract, 
responsibility  springs  from  the  promise  acted  upon  by  the 
promisee.  In  estoppel,  responsibility  springs  from  the  represen- 
tation of  fact  acted  upon  by  the  party  claiming  the  estoppel. 
If  we  take  the  position  that  the  invalidity  of  an  ultra  vires 
act  is  due  to  lack  of  corporate  capacity,  we  are  confronted  with 
the  principle  that  estoppel  cannot  eifect  contractual  capacity 
as  determined  by  personal  status.*^  One  who  cannot  be  bound 
by  a  contract,  cannot  be  estopped  from  setting  up  the  inval- 
idity of  that  contract,  as  the  cases  of  infants  and  married  women 
show.  On  the  other  hand,  if  we  regard  an  ultra  vires  act  as 
illegal,  we  cannot  escape  the  rule  that  there  can  be  no  estoppel 
against  the  law.  If  it  is  illegal  for  the  corporation  to  do  an 
ultra  vires  act,  the  act  cannot  be  validated  by  the  representa- 

1  Pennsylvania  R.  Co.  vs.  St.  Louis,  etc.  R.,  118  U.  S.  290  (1886) ;  St. 
Louis,  etc.,  R.  Co.  vs.  Terre  Haute,  etc.  R.  Co.  146  U.  S.  393  (1892). 

^  Boston,  Concord,  etc.  R.  Co.  vs.  Boston  &  L.  R.  Co.,  65  N.  H.  393 
(1888). 

'  Camden,  elc.  R.  vs.  May's  Landing,  e-c.  R.,  48  N.  J.  530  (1886);  Cor- 
pus Christi  vs.  Central  Wharf  Co.,  8  Tex.  Civ.  App.  94;  27  S.  W.  803 
(1894);  Heims  Brewing  Co.  v^.  Flannery,  137  III.  309(1891);  Bath  Gaa 
Light  Co.  vs.  Claffy,  151  N.  Y.  24  (1896). 

*St.  Louis,  elc.  R.  vs.  Terre  Haute,  etc.  R.,  145  U.  S.  393  (1892) ;  and 
cases  supra,  note  6  on  page  6,  supra. 

»  National  Home  Building  Ass'n  vs.  Bank,  181  111.  :^5  (1899). 

«  Bigelow,  Estoppel,  (5th  ed.)  604,  605. 
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tion  of  the  corporation  itself.  Instead  of  relying  on  an  errone- 
ous application  of  the  doctrine  of  estoppel,  it  would  be  far 
more  satisfactory  if  the  courts  which  object  to  what  Mr. 
Thompson,^  with  unnecessary  asperity,  calls  *'  the  abominable 
doctrine  of  ultra  vires^'^  would  simply  say  that  the  violation  of 
the  law  by  a  corporation  which  exceeds  its  charter  powers  is  an 
irrelevant  issue  except  in  a  direct  proceeding  by  the  state 
against  the  corporation.  Nevertheless,  the  supposed  harshness 
of  the  rule  making  all  ultra  vires  acts  illegal  has  often  induced 
courts  to  sustain  the  validity  of  such  acts  at  the  expense  of 
strict  logic.  Such  a  result  is  an  unsatisfactory  compromise 
between  the  theory  that  ultra  vires  contracts  are  void  for  ille- 
gality, and  the  theory  that  the  illegality  of  such  contracts 
is  irrelevant  in  actions  between  private  persons.  Any  real 
hardship  from  the  application  of  the  strict  rule  of  illegality 
may  be  obviated  by  holding  the  officers  of  the  corporation 
personally  liable  for  breach  of  warranty  of  their  authority  to 
bind  the  corporation,  as  they  have  recently  been  held  liable  by 
the  Supreme  Court  of  Illinois  in  a  case^  where  an  ultra  vires 
lease  had  been  held  void. 

The  lease  being  void  for  illegality,  what  remedy  has  the  les- 
sor if  the  lessee  refuses  to  perform  the  covenants  of  the  lease  ? 
Since  the  lessor  has  no  contractual  rights,  he  is  to  recover,  if  at 
all,  against  the  lessee,  upon  equitable  grounds ;  either  on  an  im- 
plied assumpsit  at  law,  or  by  filing  a  bill  in  equity  for  an  ac- 
counting, as  the  case  may  be.  There  is  a  broad  principle  of 
equity,  sometimes  called  the  doctrine  of  unjust  enri<?hment, 
that  where  one  obtains  property  from  another  under  a  supposed 
contract,  he  cannot  repudiate  the  contract  and  at  the  same  time 
keep  the  property  without  paying  anything  for  it.  This  quasi- 
contractual  obligation  on  the  part  of  the  lessee  to  pay  for  what 
he  has  received  under  the  lease,  which  in  1885  Mr.  Justice 
Miller*  said  admitted  of  doubt,  is  now  definitely  established  by 

»  Corporations,  vol.  7,  g  8314  (1899). 

2  Seeberger  vs.  McCormick,  178  111.  404  (1899). 

»  Pennsylvania  Co.  r«.  St.  Louis,  etc.  R.,  118  U.  S.  318  (1898). 


EDWARD    AVERY    HARRIMAN.  311 

the  decision  of  the  United  States  Supreme  Court  in  the  case  of 
Pullman  Co.  v«.  Central  Transportation  Co.,^  rendered  in  1898. 
There  is  only  one  possible  objection  to  recovery  by  the  lessor 
for  the  use  and  occupation  of  the  property  on  quasi-contractual 
grounds,  an  objection  which  has  been  pointed  out  by  Mr. 
Pepper.^ 

It  is  this:  —That  an  ultra  vires  contract  is  illegal,  and  that 
the  maxim,  m  pari  delicto  potior  eat  conditio  defendentis,  must 
prevent  a  recovery,  even  for  the  benefits  actually  conferred. 
The  effect  of  this  maxim  and  the  inconsistency  displayed  in  its 
application  are  hereafter  considered.  Hitherto,  only  one  court 
which  has  treated  an  ultra  vires  lease  as  illegal  seems  to  have 
refused  the  lessor  recovery  on  quasi -contractual  grounds, 
merely  on  account  of  the  illegality.  The  Supreme  Court  of 
Ohio  in  one  case,'*  it  is  true,  held  that  there  could  be  no  recovery 
for  the  value  of  goods  delivered  under  an  ultra  vires  contract, 
but  that  was  on  the  ground  merely  that  the  delivery  was  vol- 
untary, with  full  knowledge  of  the  facts.  The  Supreme  Court 
of  New  York,^  however,  in  1872,  held  that  the  maxim  in  pari 
delicto  prevented  a  recovery  by  the  lessor  for  use  and  occupa- 
tion under  an  ultra  vires  lease.  Suah  an  application  of  the 
maxim  is  not  without  support  in  other  cases  of  quasi-contractual 
actions;''  but  the  maxim  is  an  arbitrary  one,  and  the  rule 
allowing  a  recovery  on  equitable  grounds  for  benefits  received 
under  an  iiltra  vires  lease  has  the  weight  of  reason,  as  well  as 
of  authority,  in  its  favor. '^ 

The  very  great  importance  of  the  difference  between  allow- 
ing recovery  on  the  contract,  and  allowing  recovery  on  the 

'  171  U.S.  138  (1898) 

2  2  American  Uw  Register,  N.  S.  296  (1895). 

»  Railway  Co.  w.  Iron  Co.,  46  Ohio  St.  44  (1888). 

*  Union  Bridge  Co.  vs.  Troy,  etc ,  R.,  7  Lans.  240  (1872). 
^  Peck  vs.  Burr,  10  N.  Y.  294  (1851 ). 

*  Farmers*  Loan  &  Trust  Co.  vs.  St.  Josepli,  etc.  R.,  2  Fed.  Rep.  117 
(1880) ;  Greenville  Compress  Co.  vs.  Planters'  Compress  Co.,  70  Miss.  669 
(1893) ;  Nashua,  etc.  R.  vs.  Boston,  etc.  R..  164  Mass.  222  (1895)  ;  Man- 
chester, etc.  R.  vs.  Concord  R.,  66  N.  H.  100  (1890). 
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theory  of  quasi-contract,  is  shown  by  the  case  of  Pullman  Co. 
vs.  Central  Transportation  Co.,  already  cited.  The  Central  Co. 
had  leased  to  the  Pullman  Co.  for  ninety-nine  years  its  entire 
plant  and  personal  property,  together  with  its  contracts  and 
patents.  For  fifteen  years  the  lessee  carried  out  the  terms  of 
the  lease.  After  that  time  the  lessee  refused  to  pay  the  rent, 
and  set  up  that  the  lease  was  ultra  vires  on  the  part  of  the  les- 
sor. In  an  action  brought  to  recover  the  rent,  the  defence  of 
ultra  vires  was  su^^tained.  and  the  lease  declared  illegal  and 
void.  The  lessee  then  filed  a  bill  to  enjoin  the  bringing  of 
suits  for  the  collection  of  rents,  and  the  lessor  filed  a  cross-bill  for 
an  accounting  of  what  the  lessee  had  received  under  the  lease. 
The  Supreme  Court  sustained  the  lessor's  cross-bill  in  an  opin- 
ion which  shows  clearly  the  grounds  on  which  the  lessor  is  al- 
lowed to  recover.  The  lease  in  that  case  was  of  personalty 
which  had  substantially  disappeared  in  use.  The  Supreme 
Court  allowed  the  lessor  to  recover  the  value  of  the  cars,  etc., 
transferred  under  the  lease,  at  the  time  of  the  repudiation  of 
the  lease  by  the  lessee,  together  with  the  cash  received  under 
the  lease  by  the  lessee,  and  interest  thereon  from  the  time  of 
the  repudiation  of  the  lease.  No  recovery  was  allowed  for  the 
contracts  or  patents,  because  they  had  expired  by  lapse  of  time 
before  the  repudiation  of  the  lease ;  nor  for  the  use  of  the  prop- 
erty transferred,  or  the  earnings  of  such  property  in  the  hands 
of  the  lessee,  because  the  rent  paid  prior  to  the  repudiation  of 
the  lease  was  treated  as  full  compensation  for  the  use  of  the 
property  under  the  lease.  As  millions  were  involved  in  this 
case,  the  decision  as  to  the  measure  of  recovery  is  of  particular 
importance.  The  rule  clearly  established  by  the  case  is,  that  if 
the  lease  is  of  personalty,  the  lessor's  right  to  recovery  is  limi- 
ted to  the  value  of  the  property  transferred  under  the  lease 
remaining  in  the  hands  of  the  lessee  at  the  time  the  lease  is  re- 
pudiated ;  to  which  interest  from  that  date  must  be  added. 
The  case  does  not  decide  what  is  the  measure  of  recovery  where 
the  lease  is  of  real  estate.  From  the  principles  laid  down  in 
the  opinion,  however,   and  supported  by  other  authorities,  it 
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seems  that  the  lessor  should  recover  from  the  lessee  the  value' 
of  the  use  and  occupation  of  the  land  from  the  time  of  the  re- 
pudiation of  the  lease. 

It  is  commonly  said  that  an  ultra  vires  lease  is  void.  That 
the  lease  is  void  as  a  contract,  we  have  already  seen.  Is  it  also 
void  as  a  conveyance  ?  This  question  cannot  be  satisfactorily 
answered  in  the  present  state  of  the  law.  There  are  many 
decisions,  but  they  cannot  be  harmonized.  Two  general  prin- 
ciples governing  ultra  vires  conveyances  are  fairly  well  estab- 
lished. One  is  that  a  conveyance  of  property  is  not  subject  to 
attack  on  the  ground  that  the  contract  leading  to  the  convey- 
ance or  contained  in  it  is  illegal.^  This  rule  has  often  been 
applied  to  corporation  cases  in  decisions  holding  that  the  right 
of  the  corporation  to  make  or  accept  a  conveyance  under  its 
charter  is  not  a  question  which  can  affect  the  title  to  the 
property.'-  The  act  of  the  corporation  in  making  or  accepting 
the  conveyance  in  violation  of  its  charter  simply  subjects  its 
charter  to  forfeiture.  The  second  rule  involves  a  limitation  of 
the  first.  It  is  that  in  case  property  conveyed  is  subject  to  a 
public  use,  like  a  railroad,  the  conveyance  is  void  on  account 
of  the  injury  to  the  public,  unless  the  conveyance  is  sanctioned 
by  the  state."^ 

On  principle,  therefore,  one  might  say  that  a  corporate  lease 
is  valid  as  a  conveyance,  although  ultra  vires  ;  unless  the  lease 
is  of  a  railroad  or  other  property  burdened  with  any  duties  to 
the  public,  when  it  is  void.  The  authorities,  however,  do  not 
permit  of  such  clear  generalizations.      We  must  inquire  in 

»  Brooks  w.  Martin,  2  Wall.  70  (1863) ;  Planters'  Bank  tw.  Union  Bank, 
16  Wall   483  (1872). 

^  Cowell  vs.  Springs  Co.,  100  U.  S.  65  (1879) ;  Jones  r«.  Habersham,  107 
U.  S.  174,  188  (1882);  Fritts  w.  Palmer,  132  U.  S.  282  (1889). 

*  Thomas  vs.  Railroad  Co.,  101  U.  S.  83,  Miller,  J. ;  Branch  t'«.  Jesup, 
106  U.  S.  478,  Bradley,  J.;  Pennsylvania  R.  vs.  St.  Louis,  etc.  R.,  1 18  U.  S. 
290,  Miller,  J. ;  Central  Transporiation  Co.  re.  Pullman  Co.,  139  U.  8.  24, 
Gray,  J.;  Oregon  R.  vs.  Oregonian  R.,  130  U.  S.  1,  23,  Miller,  J.;  Snell 
i».  (  hieago,  152  U.  S.  199,  Brewer,  J. ;  Brunswick  Gaslight  Co.  vs.  United 
Gas  Co.,  85  Me.  532. 

21 
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every  case  whether  any  legal  eflfect  has  been  given  to  the  lease 
by  the  courts. 

The  first  question  that  naturally  arises,  assuming  the  lease 
to  be  void,  is,  how  can  the  lessor  regain  possession  qt  the 
property  demised  after  the  lessee  has  entered  thereon  ?  If  the 
lease  is  void  the  lessor's  rights  are  in  no  way  affected  by  it. 
Therefore,  the  lessor  still  has  both  right  of  property  and  right 
of  possession.  It  would  seem,  therefore,  that  the  lessor  might 
regain  possession  of  the  property  by  the  simple  process  of  re- 
entry. This  was  the  position  taken  by  the  lessor  in  the  case 
of  the  American  Union  Telegraph  Co.  vs.  Union  Pacific  Rail- 
road Go.^  In  that  case  the  lessor,  a  railroad  company,  had 
made  an  ultra  vires  lease  of  its  telegraph  lines  to  the  telegraph 
company,  for  which  it  received  value.  Fourteen  years  after- 
ward the  lessor  undertook  to  rescind  the  lease  on  its  own  motion 
and  to  resume  possession  and  control  of  the  property,  on  the 
theory  that  the  lease  was  void.  The  Circuit  Court,  McCrary, 
J.,  enjoined  this  action  of  the  lessor.  The  court  admitted  the 
right  of  the  lessor  to  rescind  the  lease,  but  said :  "  The  right  of 
rescission  does  not  justify  the  Railroad  Company  in  taking 
possession  except  by  lawful  means.  A  party  who  is  in  actual 
possession  of  the  property  claiming  under  color  of  title,  is  not 
to  be  ousted  except  by  means  provided  by  law,  and  such  posses- 
sion the  court  will  protect  by  injunction  from  disturbance  by 
any  other  means.**  The  lessor  wjis  given  leave  to  file  a. cross- 
bill tendering  a  return  of  the  consideration  and  praying  for  a 
cancellation  of  the  lease.  In  other  cases"  involving  the  same 
questions,  the  lessor  was  enjoined  from  interfering  with  the 
lessee,  because  the  latter  had  expended  money  on  the  property, 
so  that  the  court  regarded  the  lessor  and  the  lessee  as  joint 
owners.  These  cases  support  the  view  that  an  ultra  vires  lease 
of  property  burdened  with  public  duties  is  not  absolutely  void 

i  1  McCrary  188  (1880). 

2  Wehtern  Union  Tel.  Co.  vs.  Union  Piuific  K.,  1  McCrary  508  (18S()) : 
Western  Union  TeL  Co.  is.  Burlington,  etc.  R.,  3  McCrary  130  (1«82^. 
See  also  1  McCrary  581, 
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because  ultra  vireSj  but  gives  the  lessee  who  enters  under  it  a 
right  of  possession  which  can  only  be  taken  away  by  proper 
legal  proceedings.  On  the  other  hand,  where  the  lessor  had 
taken  possession  of  the  property,  and  had  filed  a  bill  for  the 
rescission  of  the  lease,  Foster,  J./  refused  to  dissolve  an 
injunction  which  the  lessor  had  obtained  against  the  lessee*^ 
interference  with  the  property.  To  reconcile  the  decision  of 
Judge  Foster  with  that  of  Judge  McCrary  is  a  difficult  task. 

Again,  in  a  Tennessee  case,  Mallory  vs.  The  Hanaur  Oil 
Works,''^  decided  in  1888,  there  was  an  ultra  vires  contract 
by  which  four  corporations  turned  over  to  certain  trustees  for 
three  years  all  their  property.  One  of  the  corporations  subse- 
quently repudiated  the  agreement  and  brought  an  action  of 
unlawful  detainer.  The  court  held  the  agreement  to  be  ultra 
vires  and  restored  the  property  to  the  plaintiff.  On  general 
principles  it  would  seem  that  if  an  action  of  unlawful  detainer 
can  be  sustained  by  the  lessor,  a  right  of  re-entry,  at  least  by 
peaceable  means,  is  to  be  implied.  It  is  to  be  noted  that  in 
the  Tennessee  case  the  lease  was  made  by  an  ordinary  busine.«js 
corporation,  so  that,  on  principle,  one  might  expect  it  to  be 
upheld ;  while  in  the  case  of  the  Telegraph  Co.  above  cited,  the 
lease  was  a  conveyance  of  property  burdened  with  public  duties, 
which,  on  principle,  might  be  regarded  as  absolutely  void. 

Although  the  courts  are  likely  to  deny  to  the  lessor  the  right 
to  recover  property  demised  by  its  own  act,  the  statement  has 
often  been  made,  as  in  the  case  of  the  Telegraph  Co.,  above 
cited,  that  the  courts  will  restore  to  the  lessor  the  property 
demised  by  an  ultra  vires  lease.  As  in  the  case  of  the  Tele- 
graph Co.,  the  lessor  was  given  leave  to  file  a  cross-bill  tender- 
ing a  return  of  the  consideration  and  praying  for  a  cancella- 
tion of  the  lease,  so  in  the  case  of  the  Memphis  and  Charleston- 
Railroad  Co.  vs,  Grayson,*^  decided  by  the  Supreme  Court  of 
Alabama  in  1890,  the  right  of  the  lessor  to  file  a  .bill  for  the 

*  Central  Branch  U.  P.  R.  r.s.  Western  Union  Tel.  Co.,  1  McCVary  ool 

(1880). 

^  86  Tenn.  598. 
'  88  Ala.  oTO. 
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cancellation  of  the  lease  was  distinctly  upheld.  Even  Mr. 
Justice  Gray,  who  has  since  taken  the  strongest  ground  against 
relieving  the  lessor  from  an  ultra  vires  lease,  said  in  1890,  in 
the  case  of  the  Central  Transportation  Co.  vs.  Pullman  Co. : 
"  The  courts,  while  refusing  to  maintain  any  action  upon  the 
unlawful  contract,  have  always  striven  to  do  justice  between 
the  parties,  so  far  as  could  be  done  consistently  with  adherence 
to  law,  by  permitting  property  or  money^  parted  with  on  the 
faith  of  the  unlawful  contract,  to  be  recovered  back^^  Other 
language  by  eminent  judges  might  be  quoted  in  support  of 
this  view.  Mr.  Justice  Miller  said  in  1886  :  *'  The  courts  have 
gone  a  long  way  to  enable  parties  who  had  parted  with  prop- 
erty or  money  on  the  faith  of  such  contracts,  to  obtain  justice 
by  recovery  of  the  property  or  the  money  specifically.'*^  So 
in  the  case  of  Pullman  Co.  vs.  Central  Transportation  Co., 
Mr.  Justice  Peckham,  speaking  of  the  liability  of  the  lessee 
for  property  received  under  an  ultra  vires  lease,  said  that  such 
"  liability  is  based  only  upon  an  implied  promise  to  return  or 
make  compensation  therefor.  This  implication  of  a  promise 
would  not  arise  until  one  or  the  other  party  chose  to  terminate 
the  lease.*''*  In  the  case  of  ultra  vires  leases  of  railroad  com- 
panies and  other  similar  corporations,  there  is  high  authority 
for  saying  that  there  is  not  only  a  right  on  the  part  of  the  les- 
sor to  claim  rescission  of  the  lease,  but  a  positive  duty.  In  the 
well-known  case  of  Thomas  vs.  Railroad  Co.,''  decided  by  the 
United  States  Supreme  Court  in  the  October  term,  1879,  a 
railroad  company  had  made  an  ultra  vires  lease  of  its  road  to 
another  company.  The  lessor  resumed  possession  of  the 
property  before  the  expiration  of  the  lease,  and  the  lessee 
brought  an  action  for  damages  on  account  of  the  refusal  of  the 
lessor  to  arbitrate  as  to  the  value  of  the  unexpired  term  of  the 
lease.     The  lease  contained  a  provision  for  arbitration  in  case 

^  139  U.  S.  24,  60. 

''  Salt  Ltike  City  r«.  Hollister,  118  U.  S.  263. 

»171  U.S.  138,159  (1898). 

*  101  u.  a  71. 
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of  resumption  of  possession  by  the  lessor.  The  Supreme 
Court  of  the  United  States,  in  an  opinion  by  Mr.  Justice  Miller, 
held  that^he  contract  sued  upon  was  forbidden  by  public  poli- 
cy. "  Having  entered  into  the  agreement,"  says  Justice  Mil- 
ler, "  it  is  the  duty  of  the  company  to  rescind  or  abandon  it  at 
the  earliest  moment.  This  duty  was  independent  of  the  clause 
in  the  contract  which  gave  them  the  right  to  do  it."  This 
statement  of  Mr.  Justice  Miller's  was  obiter  dicUim^  but  has 
often  been  cited  with  approval. 

The  positive  language  used  in  this  case  was  reiterated  by  the 
same  judge  in  1886  in  the  case  of  the  Pennsylvania  Co.  vs, 
St.  Louis,  etc.  Railroad  Co.*  Mr.  Justice  Miller's  opinion 
on  this  point  has  often  been  quoted,^  and  seems  to  have  been 
generally  accepted  as  a  correct  statement  of  the  law ;  and  in 
the  latest  book  on  corporations,  the  seventh  volume  of  Mr, 
Thompson's  Commentaries,^  published  in  1899,  the  continuing 
duty  of  rescission  by  the  lessor,  in  the  case  of  an  xdtra  vires 
lease  by  a  so-called  public  corporation,  is  emphatically  set 
forth.  The  reason  for  this  doctrine  is  obvious.  If  the  lease 
is  void  because  it  is  injurious  to  the  public  interest,  then  the 
public  interest  is  best  promoted  by  a  rescission  of  the  lease ; 
which  the  lessor  ought  to  seek,  and  which  the  courts,  of  course, 
ought  to  grant.  This  apparently  reasonable  doctrine,  how- 
ever, has  been  rejected  by  the  Supreme  Court  of  the  United 
States.  In  the  case  of  the  St.  Louis,  etc.  Railroad  Co.  v%. 
Terre  Haute,  etc.  Railroad  Co./  decided  in  1892,  the  plaintiff 
had  leased  its  railroad  to  the  defendant  for  nine  hundred 
and  ninety-nine  years.  The  lessee  had  been  in  posses- 
sion, paying  the  stipulated  rent  for  seventeen  years  without 
taking  any  steps  to  rescind  the  lease,  when  the  lessor  filed 
a  bill  for  the  cancellation  of  the  lease  and  the  restoration  of 
the  property,  on  the  ground  that  the  lease  was  illegal  and  that 

1  118  U.  S.  290,  317. 

»  As  in  New  Castle  Northern  R.  vs.  Simpson,  21  Fed.  Rep.  533  (1884). 

»  ?  8331. 

^  146  U.  S.  393. 
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the  parties  were  in  pari  delicto.  The  reasoning  of  Mr.  Justice 
Miller  proved  insuflScient  to  overcome  the  force  of  the  maxim, 
in  pari  delicto  potior  est  conditio  defendentia.  Now;  whatever 
may  be  the  value  of  legal  maxims,  they  cannot  be  accepted  as 
the  safest  premises  from  which  to  draw  conclusions.  A  legal 
maxim  is  always  a  generalization  and  is  usually  expressed  in 
a  more  or  less  attractive  form.  Unfortunatelv,  our  law  is 
made  up  of  particular  cases  from  which  generalizations  can 
only  be  drawn  with  the  greatest  care.  The  more  glittering 
the  generalization,  therefore,  the  greater  the  probability  of  its 
inaccuracy.  Wise  saws  are  good  companions,  but  poor  substi- 
tutes for  modern  instances.  Of  all  the  legal  maxims  which 
have  confused  instead  of  simplifying  the  law,  there  is  none 
more  troublesome  than  this  old  saw,  in  pari  delicto  potior  est 
conditio  defendentin.  The  general  meaning  of  the  maxim  is 
clear.  Not  only  will  a  court  refuse  to  enforce  an  illegal  con- 
tract, but  it  will  also  take  into  account  the  illegal  conduct  of 
the  parties  when  either  appeals  for  any  relief  in  connection 
with  the  illegal  transaction,  and  if  it  sees  fit,  will  leave  the 
parties  where  it  finds  them.  In  many  cases,  of  coui'se,  this  is 
sound  public  policy,  but  we  have  never  been  able  to  reach  any 
satisfactory  and  consistent  conclusions  as  to  the  extent  to 
which  this  maxim  should  be  applied.  There  is  one  qualifica- 
tion in  the  maxim  itself — it  does  not  apply  unless  the  parties 
are  in  pari  deli^'to.  Therefore,  if  one  party  is  induced  by  the 
fraud  or  duress  of  the  other  to  enter  into  an  illegal  contract, 
his  case  is  not  affected  by  the  maxim. ^  In  a  New  Hampshire 
case,  decided  in  1890,  Manchester,  etc.  Co.  cs.  Concord  Rail- 
road Co.,"-  the  court  held  that  a  railroad  company  which  had 
leased  its  road  to  another  was  not  in  pari  delicto  with  the  les- 
see company.  In  the  case  of  the  St.  Louis  Railroad  vs, 
Terre  Haute  Railroad,  the  United  States  Supreme  Court  held 
that  the  lessor  and  the  lessee  companies  were  in  pari  delicto. 
It  is  difficult  to  understand  the  reasoning  of  the  New  Hamp- 

1  Ibid,  407. 
3  6r>  N.  H.  lOO. 
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•iiflrereu«.*e  id  the  ini4uitv  of  iLe  l«i^^r  an- 1  th^^  lesssei^  vviu- 
paiiie?.  Cerlainlv  the  Unites!  Staiei^  Supivnie  Ovnirl  Ka# 
-bowii  n«>  •iis(x>stcion  to  weigh  the  resj^ective  ^leinerit*  v>f  ti.e 
j»artie?  !•»  an  uUm  rir^^  mil  way  lease. 

An'^ther  limitation  upi>n  the  niaxuiu  in  pjri  iifr  *«i**;\  ha:? 
heen  >ii-ji:estetl  hv  Mr.  Keener,*  who  savs  that  •*  if  ihe  ille* 
in»litv  is  tuahnn  vr^hif'ttatH  mere! v.  the  i^taintiff  ean,  $o  lonjj 
a^  tiie  ftintraet  remains  executor  v.  ilisaffirm  the  i.vnu'aot  and 
recover  the  money  p;ud  or  property  dolivennl  thereunder/* 
This  exception  is  also  upheKl  by  Mr.  Pep|)er.""  The  exception, 
however,  is  of  aneertain  authority  and  of  more  uncertain 
application.  Acconling  to  Sir  William  Anson»*  the  law  can- 
not be  s;iid  to  be  satisfactorily  settleil  on  this  point  He  and 
Mr.  Leake'  agree  that  where  the  illegal  contract  has  been  jmrtly 
performed,  the  maxim  in  pari  delirto  applies,  and  there  is 
Americfin  authority  to  the  same  effect.'  Mr.  Keener  and  Mr. 
Pepper,  however,  appear  to  take  the  opposite  view.  The  whole 
trouble,  both  in  regard  to  the  maxim  and  in  regard  to  the 
exception,  springs  from  one  source.  In  considering  the  ques- 
tion of  illegality  as  affecting  the  rights  of  the  parties  to  a  given 
case,  the  object  of  the  court  is  to  protect  the  public  interest. 
Its  iu<juiry,  therefore,  ought  to  be,  what  method  of  dealing 
with  the  present  situation  will  best  tend  to  prevent  the  injurious 
results  to  the  public  which  are  supj)osed  to  flow  from  every 
illegal  transaction.  In  many  cases,  if  the  court  were  to  grant 
rescission  of  the  transaction,  it  would  interpose  the  most  eftective 
barrier  against  the  consequences  of  the  illegal  act  There 
is  excellent  authority  for  saying  that  the  decisions  of  the  courts 
in  reference  to  such  illegal  transactions,  where  the  question 
does  not  arise  on  the  illegal  contract  itself,  should  be  deter- 

^  Quasi- Con  tracts,  259. 

^  9  Harvard  Law  Rev.  257  ;  2  Ameriran  Law  Re^.  (N.  S. )  29<». 

M'ontracts  (8th  ed.)  217. 

*  Digest  of  Contracts,  673. 

^  Singer  Mfg.  Co.  vs.  Draper,  52  S.  W.  S7*,»,  Tenn.  (isiJln. 
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mined  by  the  practical  consequences  of  the  decision.^  Mr. 
Justice  Story ,^  in  discussing  the  maxim  in  pari  delicto^  says: 
"  But  in  cases  where  the  agreements  or  other  transactions  are 
repudiated  on  account  of  their  being  against  public  policy,  the 
circumstance  that  the  relief  is  asked  by  a  party  who  is  paiii- 
ceps  criminis  is  not  in  equity  material.  The  reason  is  that  the 
public  interest  requires  that  relief  should  be  given,  and  it  is 
given  to  the  public  through  the  party."  This  reasoning  of 
Mr.  Justice  Story  was  deemed  conclusive  by  the  Supreme 
Court  of  New  York,*  and  is  not  answered  by  the  opinion  in  St. 
Louis  Railroad  V8,  Terre  Haute  Railroad.'*  A  Texas  court,  in 
following  that  opinion,  answers  Story's  statement  of  the  law 
by  saying :  "  Where  the  plaintiffs'  conduct  should  preclude 
them  from  attacking  such  a  transaction  for  their  private  advan- 
tage, they  should  not  be  allowed  to  represent  the  public  inter- 
ests which  they  have  sacrificed,  and  to  determine  for  them- 
selves when  and  how  they  should  be  set  up.  Here  the  illegal 
thing  consists  in  the  parting  with  the  control  of  the  road."* 
This  answer  is  unsatisfactory.  The  illegality  of  the  lessor's 
conduct  consists  not  merely  in  parting  with  the  control  of  the 
road,  but  in  its  continual  refusal  to  perform  its  duties  to  the 
public,  and  the  attempt  of  the  lessor  to  resume  the  performance  of 
its  duties  is  one  which  the  courts  would  naturally  be  expected 
to  encourage.  The  fact  is,  altogether  too  much  importance 
has  been  attached  to  the  arbitrary  maxim  in  pari  delicto.  The 
courts,  in  striving  to  avoid  the  consequences  of  that  maxim  by 
making  exceptions  thereto,  often  avoid  the  Scylla  of  injustice 
only  to  wreck  their  legal  theories  on  the  Charybdis  of  incon- 
sistency. The  trouble  is,  that  in  attempting  to  protect  the 
public  interest,  the  courts  have  attempted  to  draw  distinctions 

1  Block  tw.  Darling,  140  U.  S.  234  (1891 )  ;  New  Castle  Northern  K.  w. 
Simpson,  21  Fed.  Rep.  533,537  (1884) ;  Tate  tw.  Commercial  B'l'd'g  Aaso'n, 
33  S.  E.  382  (1899)  Va.  ;  Story,  Equity  Jur.  |  298. 

*  Equity  J  ur.  ?  298. 

»  Union  Bridge  Co.  w.  Troy,  etc.  R.,  7  Lans.  240  (1872). 

^  145  U.  S.  .393. 

■'  Olcott  vs.  Tnternational,  etc.  R.,  28  S.  W.  728  ( 1894)  Tex.  Civ.   App. 


EDWARD    AVERY    HARRIMAN.  321 

with  reference  to  the  previous  conduct  of  the  parties,  instead  of 
with  reference  to  the  probable  or  natural  effect  of  the  decree 
asked  for  upon  the  public  welfare,  and  such  distinctions  have 
proved  impossible  of  satisfactory  or  consistent  application. 
The  more  extensive  the  comparison  of  the  cases  in  which  the 
maxim  in  pari  delicto  has  been  applied,^  the  clearer  becomes 
the  impossibility,  in  this  country  at  least,  of  reaching  any 
satisfactory  general  conclusions  from  the  maxim.  Thus,  it  is 
generally  understood  that  in  a  case  where  the  maxim  in  pari 
delicto  applies,  there  can  be  no  recovery  for  benefits  conferred, 
on  the  theory  of  an  implied  contract.^  In  the  case  of  an  ultra 
vires  lease,  the  maxim  in  pari  delicto,  according  to  the  decisions 
of  the  United  States  Supreme  Court,  will  prevent  a  decree  of 
rescission,  even  of  the  executory  portion  of  the  lease,  so  long  as 
the  lessee  does  not  violate  the  provisions  of  the  lease ;  but  the 
maxim  does  not  prevent  a  recovery  on  quasi- contractual  grounds 
for  the  use  and  occupation  of  the  premises  under  the  lease — an 
inconsistency  which  was  pointed  out  some  years  ago  by  Mr. 
Pepper.'*  It  is  a  poor  maxim,  however,  that  does  not  work 
both  ways ;  and  this  same  maxim  led  the  Supreme  Court  of 
New  York'*  to  exactly  the  opposite  conclusion,  namely,  that  the 
court  ought  to  rescind  the  lease  upon  the  application  of  the 
lessor,  but  that  it  ought  to  award  the  lessor  no  compensation 
for  the  use  and  occupation  of  its  property.  Both  these  oppo- 
site conclusions  are  entitled  to  respect ;  but  they  do  not  increase 
one's  respect  for  the  arbitrary  maxim  on  which  both  are  founded  ; 
and  they  show  clearly  the  necessity  of  some  restatement  of 
the  law  as  to  the  effect  of  the  illegality  of  a  contract  on  other 
legal  relations  of  the  parties  to  that  contract. 

*  QT.  Brooks  vs.  Martin,  2  Wall.  70;  Planters'  Bank  V8.  Union  Bank,  16 
Wall.  483;  Block  t>8.  Darling,  140  U.  S.  234;  Spring  Co.  vs.  Knowlton, 
103  U.  S.  49;  Herman  vs.  Jeuchner,  15  Q.  B.  D.  561  ;  Re  Great  Berlin 
Stbt  Co.,  26  C.  D.  616;  Kearley  tw.  Thompson,  24  Q.  B.  D.  742;  Kirk- 
patrick  t».  Clark,  132  111.  342 ;  St.  Louis,  etc.  R.  tw.  Terre  Haute,  etc.  R., 
145  U.  S.  393;  Union  Bridge  Co.  vs.  Troy,  etc.  R.,  7  Lana.  240. 

*  2  American  Law  Register  (N.  S.)  306. 
3  Ibid.  296. 

*  Union  Bridge  Co.  vs.  Troy,  etc.  R.,  7  Lans.  240  (1872). 
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The  maxim,  in  pari  delicto,  is  not  in  any  case  a  bar  to  the 
equitable  rescission  of  the  lease  as  against  stockholders  in  the 
lessor  corporation  who  have  not  assented  to  or  ratified  the  lease. 
Any  7iUra  vires  act  of  the  corporation  is  an  infringement  of  the 
equitable  rights  of  the  non-assenting  stockholders.  A  corpora- 
tion may  sue  to  rescind  such  act,  as  the  representative  of  the 
injured  stockholders/  and  if  it  refuses  to  sue,  such  stockholders 
may  file  a  stockholders'  bill  for  rescission,"  making  the  corpora- 
tion a  party  defendant.  If,  however,  the  rights  of  the  dissent- 
ing stockholders  are  barred  by  laches  or  any  other  defence, 
neither  they  nor  the  corporation  can  file  a  bill  for  rescission ;  ^ 
unless  the  corporation  itself  is  given  that  right  on  grounds  of 
public  policy.*  The  maxim  in  pari  delicto  does  not,  it  seems, 
prevent  rescission  of  the  contract  in  any  case  where  the  cor- 
poration sues  in  a  representative  capacity,  as  in  the  case  of  the 
trustees  of  a  charitable  fund,^  or  in  the  case  of  a  municipal 
corporation.*^ 

If  a  court  will  not  entertain  a  bill  in  equity  for  the  rescis- 
sion of  an  ultra  vires  lease,  it  is  probable  that  it  will  also  refuse 
to  entertain  an  action  at  law  for  the  recovery  of  the  property. 
This  does  not  necessarily  follow,  however.  The  maxim  in  pari 
delicto  operates  as  a  bar  to  the  plaintiif's  recovery,  it  is  com- 
monly said,  only  where  the  plaintiff  is  compelled  to  establish 
his  case  by  proving  that  he  himself  has  acted  illegally.  In  the 
case  of  a  bill  in  equity  to  rescind  an  ultra  vires  lease,  the  illegality 
must  appear  in  the  bill  itself  If,  however,  the  lessor  brings 
an  action  of  ejectment,  or  of  forcible  entry,  against  the  lessee, 
it  seems  unnecessary  for  the  plaintiff  to  offer  the  lease  in  evi- 

1  (Jreat  Northwestern  Central  R.  vs.  Cliarlebois,  1;<9U  A.  (\  114  (P.  C.) ; 
Olcott  rx.  International,  etc.  K.,  28  S.  VV.  7*28  (1894)  Tex.  Civ.  App. 

-  Board  of  C'ommissioners  r,s.  Lafayette,  etc.  K.,  50  Ind.  8o  (1875). 

3  St  Ix)uis,  etc.  R.  vs.  Terre  Haute,  etc.  R.,  145  U.  S.  o9n  ( 1S92) ;  Boston, 
Concord,  etc.  R.  vs.  Boston  &  Lowell  R.,  05  N.  H.  393  i^lSSS);  Olcott  w. 
International,  etc.  R.,  28  S.  W.  *28  (1894)  Tex.  Civ.  App. 

'  Memphis,  etc.  R.  i>'.  CJrayson,  88  Ala.  570  (1890). 

^  Auburn  Academy  va.  Strong,  Hopk.  Ch.  278  (1824). 

*•  Detroit  vs.  Detroit  City  R.,  56  Fed.  Rep.  S6S,  892  (1S93). 
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tlence.  The  plaintlfT  is  not  seeking  to  recover  on  the  lease, 
but  on  the  ground  of  ownership  of  the  property  to  which  the 
lessee  has  no  title  or  right  of  possession.  If,  then,  the  plaintiff 
establishes  his  ownerahip  and  the  defendant's  ouster,  the  plain- 
tiff has  made  a  prima  facie  case.  If  the  ultra  vires  lease  is 
treated  as  a  valid  conveyance,  it  is,  of  course,  a  sufficient 
defence  to  the  lessee ;  but  if  the  lease  be  held  void  as  a  con- 
veyance, the  only  ground  on  which  it  is  admissible  as  evidence 
for  defendant,  is  that  public  policy  requires  the  admission  of  the 
lea^^e  in  order  to  prevent  the  wicked  plaintiff  from  obtaining 
anv  assistance  from  the  courts.  Unless  the  lease  should  be 
unnecessarily  introduced  in  evidence  by  the  plaintiff,  the  plain- 
tiff's case  does  not  rest  upon  the  illegal  lease,  and  he  might 
perhaps  recover  in  spite  of  the  maxim  in  pari  delicto.  Recovery 
in  an  action  at  law  for  unlawful  detainer  has  been  allowed  the 
lessor  in  Tennessee.^  A  Texas  court,  however,  has  held  that 
the  lessee  may  set  up  the  illegality  of  the  lease  as  a  defence, 
even  though  the  lessor  is  able  to  make  a  prima  facie  case  with- 
out showing  any  illegality  in  the  transaction.'*^  Mr.  Justice 
.Gray,  in  St.  Louis  Railroad  vs.  Terre  Haute  Railroad,^  said 
that  where  the  lessee  does  not  repudiate  the  lease,  the  case  is 
one  in  which  ••'  the  court  will  not  disturb  the  possession  of  the 
property  that  has  passed  under  the  contract,  but  will  refuse  to 
interfere  as  the  matter  stands."  ^  On  the  other  hand,  in  the  later 
case  of  Pullman  Co.  vs.  Transportation  Co.,''  Mr.  Justice  Peckham 
said  that  •'  the  use  of  the  property  is  lawful  as  between  the  parties 
so  long  as  the  lease  was  not  repudiated  by  either^""  implying 
that  the  lessor  as  well  as  the  lessee  had  a  right  to  repudiate  the 
lease.  All  that  the  case  of  St.  Louis  Railroad  vs.  Terre  Haute 
Railroad  decides  is,  that  a  court  of  equity  will  not  grant  relief 
to  the  lessor  so  long  as  the  lessee  does  not  repudiate  the  lease. 

1  Mallory  jv.  Ilanaur  Oil  Works,  >^C^  Tenn.  598  (188S). 

-  Olcott  vs.  Inlernational,  etc.  K.,  28  ».  W.  728  (1894)  Tex.  Civ.  App. 

»  14r)  U.  S.  393. 

*  Ihkl.  40t«. 

M71  U.  S.  138. 

«  Ibid.  W). 
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The  right  of  the  lessor  to  repudiate  the  lease  and  assert  his 
original  rights  in  a  court  of  law  has  not  yet  been  determined 
by  the  Supreme  Court  of  the  United  States ;  although  Mr. 
Justice  Gray*s  opinion  is  opposed  to  the  recognition  of  such  a 
right.  Whether  the  lessor  can  rescind  the  lease  or  not,  it  seems 
that  in  quo  warranto  proceedings  by  the  state,  the  lease  may 
be  declared  void  ;^  and  the  making  of  the  lease  has  been  held 
an  offence  so  grave  as  to  warrant  the  forfeiture  of  the  corpor- 
ate charter." 

What  has  been  said  previously  with  reference  to  the  recovery 
of  the  demised  property  by  the  lessor,  refers  only  to  the  case 
where  the  lessor  seeks  to  repudiate  the  lease.  We  have  now 
to  consider  the  result  where  the  lease  is  terminated  by  lapse  of 
time  or  by  breach  of  condition.  It  is  probable  that  the  lessor 
has  the  same  right  to  recover  the  property  upon  the  termi- 
nation of  an  ultra  vires  lease,  or  upon  a  breach  of  condition  of 
such  lease  by  the  lessee,  that  it  would  have  if  the  lease  were 
valid.  In  a  case  in  the  Supreme  Court  of  Washington,  Hall, 
etc.,  Co.  vs.  Wilber,'^  decided  in  1892,  the  lessor  brought  an 
action  for  unlawful  detainer  against  the  lessee,  who  had  refused 
to  pay  his  rent.  The  complaint  set  out  the  lease,  and  lack  of 
corporate  power  in  the  lessor  to  make  the  lease  was  held  to  be 
no  defence  to  the  action.  The  Supreme  Court  of  the  United 
States  in  the  case  of  St.  Louis  Railroad  vs,  Terre  Haute  Rail- 
road/ clearly  intimated  that  the  recovery  of  the  property,  which 
was  refused  the  lessor  in  that  case,  would  be  allowed,  if  the 
lessee  repudiated  the  lease.  So,  in  the  case  of  Pullman  Co.  vs. 
Transportation  Co.,''  Mr.  Justice  Peckham*s  etatement  that  the 
use  of  the  property  was  lawful  as  between  the  parties  so  long 
as  the  lease  was  not  repudiated  by  either,  implies  that  upon 
breach  of  condition  by  the  lessee  such  use  would  become  unlaw- 
ful.    On  the  other  hand,  there  is  a  case  decided  by  the  Circuit 

1  States.  Atchison,  etc.  R.,  2f  Neb.  143  (1888). 
^  Eel  River  R.  v».  State,  57  N.  E.  388  (1900)  Ind. 
3  4  Wash.  644. 
» 146  U.  S.  393. 
*  171  U.  S.  138. 
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Court  of  Appeals  for  the  sixth  circuit,^  involving  an  applica- 
tion of  the  maxim,  in  pari  delicto^  which  it  is  difficult  toiecon- 
'Cile  with  any  of  the  other  cases.  In  that  case,  the  Merz  Cap- 
sule Company  had  entered  into  an  ultra  vires  contract.  In 
pursuance  of  this  contract,  this  company  conveyed  its  property 
to  the  United  States  Capsule  Company,  taking  back  a  lease 
of  the  premises  for  a  few  weeks.  After  the  expiration  of  the 
lease  the  lessee  continued  in  possession,  and  refused  to  surren- 
der possession  to  the  lessor,  at  the  same  time  tendering  back 
what  it  had  received  from  the  lessor,  and  demanding  complete 
rescission.  The  lessor  thereupon  entered  upon  the  premises 
and  undertook  to  remove  the  machinery,  and  the  lessee  filed  a 
bill  praying  that  the  ultra  vires  contracts  and  conveyances 
should  be  cancelled,  and  the  lessor  enjoined  from  interfernig 
with  the  lessee's  possession.  The  lessor  filed  a  cross- bill,  setting 
up  the  instruments  in  question  as  legal  instruments,  and  pray- 
ing for  specific  performance  of  the  agreements  therein  con- 
tained. The  cross-bill  was  dismissed  and  a  decree  entered 
under  the  original  bill,  quieting  title  in  the  lessee,  and  enjoin- 
ing the  lessor  from  the  commission  of  trespass.  This  decree 
was  affirmed  by  the  Circuit  Court  of  Appeals.  The  court 
quoted  the  language  of  Mr.  Justice  Gray,  in  St.  Louis  Rail- 
road vs,  Terre  Haute  Railroad  r  "  If  the  contract  is  illegal, 
affirmative  relief  against  it  will  not  be  granted  at  law  or  in 
equity  unless  the  contract  remains  executory.*'  The  court 
went  on  to  say :  '*  The  contract  in  the  case  at  bar  between  par- 
ties in  pari  delicto  is  in  a  large  degree  still  executory."  Now, 
in  the  case  of  St.  Louis  Railroad  vs.  Terre  Haute  Railroad,  only 
seventeen  years  of  the  nine  hundred  and  ninety-nine  year 
lease  had  elapsed,  yet  the  Supreme  Court  refused  the  lessor  res- 
cission as  to  the  remaining  part  of  the  term.  In  the  case  of 
McCutcheon  vs.  Capsule  Co.,  the'  complainant  had  in  the  first 
place  executed  a  deed  to  the  defendant,  which,  according  to  the 
decisions  of  the  Supreme  Court,  transferred  the  title  to  the 

1  McCutcheon  vs.  Merz  Capsule  Co.,  37  U.  8.  App.  586  (1896). 
»  145  U.  S.  393. 
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property  to  the  defendant,  and  had  also  taken  back  a  lease  from 
the  defendant,  which  had  expired.  Tet  after  all  this  had  been 
done,  the  court  held  that  the  transaction  was  so  far  executory 
as  to  entitle  the  complainant  to  relief,  in  spite  of  the  maxim  in 
pari  delicto. 

A  few  points  with  reference  to  the  effect  of  an  ultra  vires 
lease  upon  the  rights  of  third  parties  remain  to  be  mentioned. 
One  rule  well  established  is,  that  the  lease  cannot  relieve  the 
lessor  corporation  of  any  duties  imposed  upon  it  by  law ;  so 
that  a  railroad  company,  leasing  its  road  without  legislative 
sanction,  remains  responsible  for  the  proper  operation  of  the 
road.*  Another  rule  is  that  the  invalidity  of  the  lease  does 
not  affect  any  obligation  assumed  by  the  lessee,  as  carrier^ 
warehousemen,  or  other  bailee."  Another  possible  collateral 
effect  of  the  doctrine  of  ultra  vires  is  shown  in  the  case  of 
Great  Northern  Railroad  rs.  Eastern  Counties  Railroad.^ 
The  plaintiff  in  that  case  had  an  agreement  with  the  defend- 
ant by  which  the  defendant  allowed  the  use  of  its  lines  to  con- 
nect plaintiff's  lines  with  those  of  a  third  railroad,  which  had 
been  practically  leased  by  the  plaintiff  under  an  ultra  vires 
agreement.  The  plaintiff  sought  an  injunction  to  prevent  the 
defendant  from  interfering  with  the  free  passage  of  the  plain- 
tiff over  the  defendant's  lines  to  the  leased  railroad.  The 
court  refused  the  injunction  on  grounds  of  public  policy. 

The  results  of  the  foregoing  examination  of  the  authorities 
may  be  summed  up  as  follows : 

1.  The  lease  as  a  contract  is  void,  and  no  action  can  be 
brought  upon  it;  except  in  those  jurisdictions  where  the 
defence  of  ultra  vires  is  excluded  in  actions  on  contracts  fully 
or  partially  executed,  on  the  alleged  ground  of  estoppel. 

2  The  lessor  is  entitled  to  compensation  for  the  use  of  its 
property  under  the  lease,  the  amount  of  such  compensation 
being  determined  by  equitable  principles. 

1  Railroad   Co.  i«     Brown,  17    Wall.   446,450(1878);  7  Am.   &  Eng. 
Encyc.  of  Law  (2d  ed.)  747. 

^  Mc<"luer  vs.  Manchester,  etc.  K,  13  (xray  124  (IHoO). 
3  9  Hare  .SCO  (1«51). 
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3.  An  ultra  vires  lease  by  an  ordinary  business  corporation, 
to  which  all  the  stockholders  assent,  may  be  upheld  on  general 
principles  as  a  valid  conveyance  of  the  property  ;  but  the  law 
is  uncertain. 

4.  An  ultra  vires  lease  of  a  railroad,  or  other  property 
burdened  with  duties  to  the  public,  on  principle  might  be 
regarded  as  void.  So  far  as  the  obligations  of  the  lessor  .to 
the  public  are  concerned,  the  lessor  is  relieved  of  no  obligation 
by  the  lease ;  but  as  between  the  lessor  and  the  lessee,  the 
relative  rights  of  the  parties  cannot  at  present  be  clearly 
defined,  on  account  of  the  uncertainty  as  to  the  application  of 
the  maxim  in  pari  delicto,  and  of  the  greater  uncertainty 
whither  the  courts  will  be  carried  by  public  policy — once 
called  an  unruly  horse,  but  at  the  present  day  displaying  the 
even  more  unruly  disposition  of  an  automobile.  It  seems, 
however,  that  the  lessor  may  not  forcibly  dispossess  the  lessee ; 
and  it  is  uncertain,  in  the  Federal  courts,  at  least,  whether  the 
lessor  has  any  remedy  for  the  recovery  of  the  property,  so  long 
as  the  lessee  observes  the  conditions  of  the  lease. 

5.  If  there  is  a  breach  of  condition  of  the  lease,  as  in  the 
case  of  repudiation  by  the  lessee,  the  lessor  seems  to  have  the 
same  right  to  recover  the  property  that  it  would  have  in  the 
case  of  a  breach  of  condition  in  a  valid  lease. 

There  are  two  theories  with  reference  to  the  nature  of  law, 
each  upheld  by  able  advocates.  One  is  that  the  law  is  a  col- 
lection of  principles  which  are  illustrated  by  the  decisions  of 
the  courts.  The  other  is  that  law  is  a  natural  science;  and 
that  its  principles  are  to  be  ascertained  by  studying  the  actions 
of  courts,  as  the  principles  of  physiology  are  ascertained  by 
studying  the  action  of  living  organisms.  Whether  one  regards 
judicial  decisions  as  the  foundation  of  legal  principles,  or  as 
mere  illustrations  of  those  principles,  it  must  be  conceded  that 
the  law  of  corporations  at  the  present  time  suffers  from  an 
embarrassment  of  riches.  We  have  more  *' principles  "  and 
more  decisions  than  we  can  harmonize  into  a  system  of  cor- 
poration  law.     The  conflict  of  opinion   and  of  authority  on 


328  ULTRA    VIRES   CORPORATION    LBASE8. 

one  question  only  has  been  shown  in  this  paper.  That  conflict 
will  necessarily  continue  during  the  formative  period  of  cor- 
poration law,  until,  by  the  survival  of  the  fittest,  harmony  of 
theories  and  decisions  is  obtained,  and  the  law  of  corporations, 
following  the  example  of  the  law  of  real  property,  becomes 
crystallized  into  a  system  of  fixed  rules,  alterable  only  by 
legislation . 
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Somewhat  less  than  a  century  and  a  quarter  ago  the  repre- 
sentatives of  the  United  States  of  America,  assembled  in 
General  Congress  at  the  city  of  Philadelphia,  declared  that 
the  thirteen  United  Colonies  possessed,  as  free  and  independ- 
ent States,  "  full  power  to  levy  war,  conclude  peace,  contract 
alliances,  establish  commerce,  and  to  do  all  other  acts  and 
things  which  Independent  States  may  of  right  do."  The  period 
that  has  since  elapsed,  measured  by  the  general  duration  of 
national  life,  is  comparatively  brief;  but  its  importance  is  not 
to  be  estimated  by  length  of  years.  The  United  States  came 
into  being,  as  an  independent  nation,  on  the  eve  of  great 
mutations  in  the  world's  political  and  moral  order.  The  prin- 
ciples on  which  the  government  was  founded  were  indeed  not 
new  ;  they  had  been  proclaimed  by  philosophers  in  other  times 
and  in  other  lands ;  but  they  found  here  a  congenial  and  unpre- 
occupied  soil  and  an  opportunity  to  grow.  The  theories  of 
philosophers  became  in  America  the  practice  of  statesmen. 
The  rights  of  man  became  the  rights  of  men.  But  the  new 
nation,  though  conceived  in  liberty  and  dedicated  to  freedom, 
was  practical  in  its  aims  and  judicious  in  its  methods.  It  also 
recognized  the  right  to  life,  liberty  and  the  pursuit  of  happi- 
ness as  belonging  to  men  not  only  as  individuals,  but  also  in 
their  aggregate  political  capacity  ^s  independent  nations. 
Adopting  therefore  as  its  rule  non-intervention,  it  declined  the 
proposal  of  the  revolutionary  government  in  France,  in  1793, 
for  ''a  national  agreement,  in  which  two  great  peoples  shall 
suspend  their  commercial  and  political  interests,  and  establish 
a  mutual  understanding  to  defend  the  empire  of  liberty, 
22  (329) 
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wherever  it  can  be  embraced/*^  Abstaining  from  active  politi- 
cal propagandism,  and  acknowledging  the  right  of  other  nations 
to  work  out  their  destiny  in  their  own  way,  but  confident  of 
the  beneficence  and  ultimate  triumph  of  its  own  principles,  it 
escaped  the  turmoils  as  well  as  the  reactions  that  come  of 
excessive  and  unregulated  zeal,  and,  by  the  example  of  order 
and  prosperity  at  home  and  the  pursuit  of  an  enlightened  and 
consistent  policy  abroad,  continued  to  uphold  the  cause  of  free 
government,  free  commerce  and  free  seas.  And  it  is  in  the 
maintenance  of  this  great  cause,  in  its  various  phases,  that  the 
United  States  has  made  its  distinctive  contribution  to  diplomacy. 
Although  we  are  particularly  concerned  on  the  present 
occasion  with  the  achievements  of  the  century  now  drawing  to 
a  close,  it  will  be  necessary,  in  order  to  avoid  an  abrupt  and 
misleading  breach  in  the  actual  continuity  of  events,  to 
recur  at  times  to  the  acts  of  the  great  men  who  endowed  our 
government  with  its  original  form  and  purpose.  At  the  very 
outset  they  looked  abroad  with  a  view  to  enter  into  relations 
with  other  governments.  Four  months  before  the  Declaration 
of  Independence,  an  agent  was  sent  to  France  by  the  Conti- 
nental Congress  with  suitable  instructions,  perhaps  not  the  least 
onerous  of  which  was  the  injunction  to  acquire  ^^  Parisian 
French."^  Si:!^  months  later  the  Congress  adopted  a  plan  of 
a  treaty.^  Comprehensive  in  scope  and  far-reaching  in  its 
aims,  this  remarkable  state  paper  stands  as  a  monument  to  the 
broad  and  sagacious  views  of  the  men  who  framed  it  and  gave 
it  their  sanction.  Many  of  its  provisions  have  found  their 
way,  often  in  identical  terms,  into  the  subsequent  treaties  of 
the  United  States ;  while,  in  its  proposals  for  the  abolition  of 

»  Am.  State  Papers,  For.  Rel.  I.  708. 

^  The  agent  was  Silas  Deane.  His  instructions,  bearing  date  March  3, 
1776,  were  signed  by  B.  Franklin,  Benj.  Harri&OD,  John  Dickinson,  Robert 
Morris  and  John  Jay,  of  the  Committee  of  Secret  Correspondence.  The 
objects  of  his  mission  were  to  obtain  military  supplies  and  to  prepare  the 
way,  in  case  independence  should  be  declared,  for  the  conclusion  of  a 
treaty.     (Dip.  Cor.  Am.  Rev.,  Wharton's  edition,  II.  78.) 

*  Secret  Journals  of  Congress,  II.  6,  7-25. 
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discriminating  duties  that  favored  the  native  in  matters  of 
commerce  and  navigation,  it  levelled  a  blow  at  the  exclasive 
system  then  prevailing,  and  anticipated  by  forty  years  the  first 
saccessful  effort  to  incorporate  into  a  treaty  the  principle  of 
equality  and  freedom,  on  which  those  proposals  were  based.' 

Prior  to  1789,  the  United  States  entered  into  fourteen 
treaties.  Six  of  the  fourteen  were  with  France,  but  a  major- 
ity of  all  were  negotiated  and  signed  in  that  country,  at  Paris 
or  at  Versailles.  Eight  were  subscribed,  on  the  part  of  the 
United  States,  by  two  or  more  plenipotentiaries;  and  among 
their  names  we  find,  either  alone  or  in  association,  that  of 
Franklin,  ten  times ;  the  name  of  Adams,  seven  times ;  the 
name  of  Jefferson,  three  times ;  and  that  of  Jay,  who  shared 
with  Adams  and  Franklin  the  burden  of  the  peace  negotiations 
with  Great  Britain,  twice.  These  early  treaties  covered  a  wide 
range  of  subjects,  embracing  not  only  war  and  peace,  but  also 
political  alliance,  pecuniary  loans,  commercial  intercourse,  and 
the  rights  of  consuls.'^  Among  their  various  stipulations,  we 
may  find  provisions  for  liberty  of  conscience,'  for  the  aboli- 
tion of  the  droit  d'aubaine  and  droit  detraction,  and  for  the 
removal,  generally,  of  the  disability  of  the  alien  to  dispose  of 

^  See  Notes  upon  the  Foreign  Treaties  of  the  United  States,  by  J.  C. 
Bancroft  Davis,  Treaty  Volume,  1776-1887,  pp.  1219-1220 ;  and  the  treaty 
of  commerce  and  navigation  with  Great  Britain,  concluded  Dec.  22,  1815. 

^  The  treaties  and  conventions  prior  to  1789,  grouped  under  the  coun- 
tries with  which  they  were  concluded,  were :     France :  Amity  and  Com- 
merce, February  6,  1778 ;  Alliance,  February  6,  1778 ;  Separate  and  Secret 
Act  reserving  to  the  King  of  Spain  the  right  to  accede  to  the  Alliance^ 
February  6,  1778;   Contract  for  the  Payment  of  Loans,  July  16,  1782- 
Contract  for  a  New  Loan  and  the  Payment  of  Old  Ona'«,  February  25, 
1783;  Consular  Convention,  November  14,  1788.    Great  Britain:  Provis- 
ional  Articles  of  Peace,  November  30,  1782;    Armistice,  January  20,. 
1783 ;  Definitive  Treaty  of  Peace,  September  3, 1783.     Morocco,  Peace  and 
Friendship,   January    1787.     The  Netherlands:    Amity  and  Commerce,. 
October  8,  1782;   Convention  Concerning   Recaptures,  October  8,  1782. 
Prussia,  Amity  and  Commerce,  September  10,  1785.      Sweden,  Amity  and 
Commerce,  April  3,  1783. 

»  Netherlands,  1782,  Art.  IV. ;   Prussia,  1785,  Art.  XL  ;   Sweden,  1783, 
Art.  V. 
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his  goods  and  effects,  movable  or  even  immovable,  by  testa- 
ment, donation  or  otherwise.*  In  one  instance  it  is  agreed 
that,  if  differences  shall  arise  in  consequence  of  an  infraction 
of  the  treaty,  no  appeal  shall  be  made  to  arms  till  a  friendly 
arrangement  shall  have  been  proposed  and  rejected.-  Stipu- 
lations for  the  mitigation  of  the  evils  of  war  are  numerous. 
A  fixed  time  is  allowed,  in  the  unfortunate  event  of  hostilities, 
for  the  sale  or  withdrawal  of  goods ;  *  provision  is  made  for 
the  humane  treatment  of  prisoners  of  war ;  ^  the  exercise  of 
visit  and  search  at  sea  is  regulated  and  restrained ;  "^  the  ac- 
ceptance by  a  citizen  of  the  one  country  of  a  privateering 
commission  against  the  inhabitants  of  the  other  or  their  prop- 
erty, when  the  two  contracting  parties  are  at  peace,  is  made 
piracy ;  ^  and  not  only  is  contraband  carefully  defined,  some- 
times both  positively  and  negatively,  so  as  to  limit  its  scope," 
but  in  the  treaty  with  Prussia  it  is  declared  that  no  articles, 
not  even  arms  and  munitions  of  war,  shall  '*  be  deemed  con- 
traband, so  as  to  induce  confiscation  or  condemnation  and  a 
loss  of  property  to  individuals,"  but  that,  if  captured  and 
taken,  they  shall  be  paid  for  at  their  full  value,  ''according  to 
the  current  price  at  the  place  of  destination,"  while,  if  they 
are  merely  detained,  compensation  must  be  made  for  the  loss 
thereby  occasioned /*  In  the  same  treaty  there  stood  another 
clause,    exempting   all   merchant   and    trading   vessels    from 

*  France,  Amity  and  Commerce,  1778,  Art.  XI. ;  Netherlands,  1782, 
Art.  VI. ;  Prussia,  1786,  Art.  X. ;  Sweden,  1788,  Art.  VI. 

2  Morocco,  1787,  Art.  XXIV. 

^  France,  Amity  and  Commerce,  1778,  Art-  XX.;  Morocco,  1787,  Art. 
XXIV.;  Netherlands,  1782,  Art.  XVIII.;  Prussia,  1786,  Art.  XXIII.; 
Sweden,  1783,  Art.  XXII. 

*  Prussia,  1785,  Art.  XXIV. 

^  France,  Amilj  and  Commerce,  1778,  Arts.  XIII.,  XXVII.;  Morocco, 
1787,  Arts,  v.,  XII. ;  Netherlands,  1782,  Art.  XI. ;  Prussia,  1786,  Art.  XV. ; 
Sweden,  178:5,  Arts.  XIII.,  XXV. 

•'  France,  Amity  and  Commerce,  1778,  Art.  XXI. ;  Netherlands,  1782, 
Art.  XIX. ;  Prussia.  1785,  Art.  XX. ;  Sweden,  1783,  Art  XXIII. 

*  France,  Amity  and  Commerce,  1778,  Art.  XXIV. ;  Netherlands,  1782, 
Art.  XXIV.;  Sweden,  178:i,  Arts.  IX.,  X. 

»  Art.  XIII. 
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molestation  in  time  of  urar.^  These  clauses  were  far  in  ad- 
vance of  the  international  law  of  the  time.  They  represented 
an  aspiration ;  but,  if  intended  also  as  a  prophecy,  they  yet 
remain  for  the  most  part  unverified  and  unfulfilled,  though  they 
are  by  no  means  discredited. 

There  is  yet  another  thing  for  which  we  are  indebted  in  no 
small  measure  to  the  men  who  laid  the  foundations  of  our  svs- 
tem,  and  that  is  a  certain  simplicity  and  directness  in  the 
conduct  of  negotiations.  Observant  of  the  proprieties  and 
courtesies  of  intercourse,  but  having,  as  John  Adams  once 
declared,  *'no  notion  of  cheating  anybody,"  they  relied  rather 
upon  the  strength  of  their  cause,  frankly  and  clearly  argued, 
than  upon  a  subtle  diplomacy  for  the  attainment  of  their 
ends.  Nor  did  the  framework  of  government  subsequently 
adopted  by  them  admit  of  the  practice  of  secrecy  and  reserve, 
such  as  characterized  the  personal  diplomacy  of  monarchs 
whose  tenure  was  for  life,  and  who  were  unvexed  by  popular 
electorates  and  representative  assemblies.  Hence,  as  it  was  in 
the  beginning,  so  American  diplomacy  has  in  the  main  continued 
to  be,  a  simplC)  direct  and  open  diplomacy,  the  example  of 
which  has  exercised  a  potent  influence  on  the  development  of 
modern  methods. 

Soon  after  the  organization  of  permanent  government  under 
the  Constitution,  it  became  necessary  to  act  upon  two  questions 
of  foreign  policy  of  more  than  ordinary  importance.  The  first 
was  that  of  recognizing  the  republic  proclaimed  in  France  by 
the  National  Convention.  The  position  of  the  United  States 
on  this  question  was  defined  by  Mr.  Jefferson,  as  Secretai*y  of 
State,  in  an  instruction  which  has  often  been  cited.-  *'  When 
principles  are  well  understood,"  said  Mr.  Jefferson,  ''  their 
application  is  less  embarrassing.  We  surely  cannot  deny  to 
any  nation  that  right  whereon  our  own  government  is  founded, 
that  every  one  may  govern  itself  according  to  whatever  form 

»  Art.  XXIII. 

*  Mr.  JefferHon,  Sec.  of  vState,  to  Gouvtrneur  Morris,  Minister  to  Fnmce, 
March  12,  1793,  Ford's  Writings  of  Thomas  Jefferson,  VI.  199. 
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further  declared  ^^  that  a  neutral  nation  must,  in  all  things  re- 
lating to  the  war,  observe  an  exact  impartiality  towards  the 
parties ;  that  favors  to  one  to  the  prejudice  of  the  other  would 
import  a  fraudulent  neutrality,  of  which  no  nation  would  be  the 
dupe ;  that  no  succor  should  be  given  to  either,  unless  stipulated 
by  treaty,  in  men,  arms,  or  anything  else,  directly  serving 
for  war ;  that  the  raising  of  troops  being  one  of  the  rights  of 
sovereignty,  and  consequently  appertaining  exclusively  to  the 
nation  itself,  no  foreign  Power  or  person  can  levy  men,  within 
its  territory,  without  its  consent,  *  *  *  ;  that  if  the  United 
States  have  a  right  to  refuse  permission  to  arm  vessels  and 
raise  men  within  their  ports  and  territories,  they  are  bound  by 
the  laws  of  neutrality  to  exercise  that  right,  and  to  prohibit 
such  armaments  and  enlistments."^  To  ensure  the  enforcement 
of  these  views  instructions  were  issued  by  Alexander  Hamilton, 
then  Secretary  of  the  Treasury,  to  the  collectors  of  customs  ;'- 
and  Congress  passed  the  first  Neutrality  Act,  which  forbade 
within  the  United  States  the  acceptance  and  exercise  by  a 
citizen  thereof  of  a  commission,  the  enlistment  of  men,  the 
fitting  out  and  arming  of  vessels,  the  augmenting  or  increas- 
ing the  force  of  armed  ve38els,  and  the  setting  on  foot  of 
military  expeditions,  in  the  service  of  any  prince  or  state  with 
which  the  United  States  was  at  peace.'^  In  due  season  com- 
pensation was  made  to  British  subjects,  in  conformity  with  the 
principles  previously  acknowledged,  for  injuries  inflicted  by 
French  privateers  in  violation  of  American  neutrality.^ 

^*  The  policy  of  the  United  States  in  1793,"  says  one  of  the 
greatest  of  English  writers  on  international  law,  ''  constitutes 
an  epoch  in  the  development  of  the  usages  of  neutrality. 
There  can  be  no  doubt  that  it  was  intended  and  believed  to 
give  effect  to  the  obligations  then  incumbent  upon  neutrals. 
But  it  represented  by  far  the  most  advanced  existing  opinions 
as  to  what  those  obligations  were ;  and  in  some  points  it  even 

»  Am.  State  Papers.  For.  Rel.  I.  168. 

^  International  Arbitrations,  IV.  3971. 

*  Act  of  June  6,  1794.     Int.  Arbitrations,  IV.  3978  el  »eq. 

■*  International  Arbitrations,  I.  343. 
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went  further  than  authoritative  interDational  custom  has  up  to 
the  present  day  advanced.  In  the  main  however  it  is  identi- 
cal with  the  standard  of  conduct  which  is  now  adopted  by  the 
community  of  nations."^  But,  upon  the  foundations  thus 
surely  laid,  there  was  yet  to  be  reared  a  superstructure.  The 
act  of  1794,  which  was  to  remain  in  force  for  only  a  limited 
term,  was  afterwards  extended,'  and  was  then  continued  in 
force  indefinitely.^  An  additional  act  was  passed  in  1817,* 
but  this,  together  with  all  prior  legislation  on  the  subject,  was 
repealed  and  superseded  by  the  comprehensive  statute  of  April 
20,  ISIS,"^  the  provisions  of  which  are  now  embodied  in  the 
Revised  Statutes.®  An  act  similar  in  its  prohibitions,  though 
less  effective  in  its  administrative  powers,  was  passed  by  the 
British  parliament  in  the  following  year ;  laws  and  regulations 
were  from  time  to  time  adopted  by  other  governments ;  and 
the  duties  of  neutrality  became  a  fixed  and  determinate  part  of 
international  law.  The  supreme  test  of  the  system,  as  the 
ultimate  standard  of  national  obligation  and  responsibility, 
was  made  in  the  case  of  the  Alabama  Claims,  and  was  made 
successfully.  By  Article  VI.  of  the  treaty  between  the  United 
States  and  Great  Britain,  concluded  at  Washington,  May  8, 
1871,  for  the  settlement  of  those  claims,  it  was  agreed  that  '*  a 
neutral  government  is  bound — 

'*  First,  to  use  due  diligence  to  prevent  the  fitting  out,  arm- 
ing, or  equipping,  within  its  jurisdiction,  of  any  vessel  which 
it  has  reasonable  ground  to  believe  is  intended  to  cruise  or  to 
carry  on  war  againt  a  Power  with  which  it  is  at  peace ;  and 
also  to  use  like  diligence  to  prevent  the  departure  from  its 

1  Hall,  Int.  Law,  4th  ed.,  p.  616. 

2  Act  of  March  2, 1797,  1  Stats,  at  L.  497. 

*  Act  of  April  24,  1800,  2  Stats,  at  L.  54. 

*  Act  of  March  3,  1817,  3  Stats,  at  L.  370. 
^  3  Stats,  at  L.  449. 

*  Revised  Statutes  of  the  United  States,  Title  LXVII.,  Seciions  6281- 
5291.  The  things  forbidden  by  the  act  of  1818  are  summarized  in  the 
neutrality  proclamation  issued  by  President  Grant,  Oct.  8,  1870,  with  ref- 
erence to  the  Franco-German  War.     (16  Stats,  at  L.  1132.) 
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jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  as 
above,  such  vessel  having  been,  specially  adapted^  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  use. 

'^  Secondly,  not  to  permit  or  suffer  either  belligerent  to  make 
use  of  its  ports  or  waters  as  the  base  of  naval  operations  against 
the  other,  or  for  the  purpose  of  the  renewal  or  augmentation 
of  military  supplies  or  arms,  or  the  recruitment  of  men. 

^'Thirdly,  to  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to  prevent 
any  violation  of  the  foregoing  obligations  and  duties.'* 

The  British  plenipotentiaries,  by  command  of  their  govern- 
ment, declared  that  they  assented  to  these  rules  as  a  means  of 
strengthening  friendly  relations  and  of  making  satisfactory 
provision  for  the  future,  and  not  as  a  statement  of  the  princi- 
ples of  international  law  which  were  in  force  at  the  time  when 
the  claims  arose.  Into  this  question  it  is  unnecessary  now  to 
enter.  At  the  present  day  the  substance  of  the  rules  is 
uncontested.^ 

The  struggle  of  the  United  States  for  neutral  rights  origin- 
ated in  the  same  great  European  conflict  as  the  controversy 
respecting  neutral  duties.  By  a  decree  of  the  National  Con- 
vention of  May  9,  1793,  the  commanders  of  French  ships  of 
war  and  privateers  were  authorized  to  seize  and  bring  in 
merchant  vessels  which  were  laden,  either  wholly  or  in  part, 
with  provisions,  bound  to  an  enemy's  port,  or  with  merchandise 
belonging  to  an  enemy.  The  merchandise  of  an  enemy  wa« 
declared  to  be  '*  lawful  prize,"  but  provisions,  if  the  property  of 
a  neutral,  were  to  be  paid  for,  and  an  allowance  was  to  be  made 
in  either  case  for  freight  and  for  the  vessel's  detention.  This 
decree,  which  was  defended  on  the  ground  of  a  scarcity  of 
provisions  in  France,  ran  counter  to  the  views  of  the  United 
States  concerning  the  freedom  of  trade  in  provisions,  and,  so 
far  as  it  affected  American  vessels,  to  the  stipulation  in  the  treaty 
between  the  two  countries  for  the  freedom  of  enemy  goods  on 

*  Rivier,  Principes  du  Droit  dee  Gens,  II.  408 ;  International  Arbitra- 
tions, I.  070  et  seq. 
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neutral  ships.  The  operation  of  the  decree  was  at  one  time 
declared  to  be  suspended  as  to  American  vessels,  but  it  was 
soon  reestablished,  and  subsequently  other  decrees,  yet  more 
injurious,  were  adopted.*  Meanwhile,  the  commanders  of 
British  cruisers  were  authorized  to  seize  and  bring  in  all  ves- 
sels  laden,  wholly  or  in  part,  with  corn,  flour  or  meal,  bound 
either  to  a  port  in  France  or  to  a  port  occupied  by  the  French 
armies,  in  order  that  such  corn,  flour  or  meal  might  be  pur- 
chased for  the  British  government  and  the  vessel  released  with 
an  allowance  for  freight,  or  in  order  •that  the  master  might,  on 
giving  due  security,  be  allowed  to  dispose  of  his  cargo  in  the 
port  of  some  country  in  amity  with  Great  Britain.-  This 
order,  as  in  the  case  of  the  French  decree,  was  followed  by 
others  yet  more  obnoxious.  Against  all  these  measures  the 
United  States  protested,  both  by  word  and  by  deed.  From 
Great  Britain  a  large  pecuniary  indemnity  was  obtained.^ 
The  controversy  with  France,  which  involved  many  irritating 
questions,  culminated  in  the  state  of  limited  war  which  pre- 
vailed from  1798  to  1800/ 

The  respite  which  commerce  enjoyed  from  belligerent  depre- 
dations after  the  Peace  of  Amiens  was  of  brief  duration,  and 
the  renewal  of  the  war  was  ere  lotig  followed  by  measures 
which,  though  not  wholly  unprefigured,  retain  in  the  history 
of  belligerent  pretensions  an  unhappy  preeminence.  The 
British  government,  in  1806,  in  retaliation  for  a  decree  of 
Prussia  excluding  British  trade,  declared  the  mouths  of  the 
Ems,  Weser,  Elbe,  and  Trave  to  be  in  a  state  of  blockade. 
Toward  the  end  of  the  same  year  Napoleon  declared  the  British 
Isles  to  be  in  a  state  of  blockade,  and  all  commerce  and  cor- 
respondence with  them  to  be  prohibited."^     Great  Britain  then 

*  International  Arbitrations,  V.  4412  et  seq. 

^  Order  in  Coancil  of  June  8,  1793,  International  Arbitrations,  I.  300 
€t  seq.  The  word  "corn,"  in  this  order,  comprehends  cereals  generally,  as 
wheat,  barley,  rye  and  oats,  »nd  more  especially  wheat. 

^  International  Arbitrations,  I.  341-344. 

*  International  Arbitrations,  V.  4415  et  seq. 

*  Berlin  Decree,  Nov.  21,  1806. 
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issued  an  order  in  council  forbidding  neutral  vessels  to  trade 
between  ports  in  the  control  of  France  or  her  allies,*  and  still  later 
another  forbidding  them  to  trade,  without  a  clearance  obtained 
in  a  British  port,  not  only  with  the  ports  of  France  and  her 
allies,  but  also  with  any  port  in  Europe  from  which  the  British 
flag  was  excluded.-  Napoleon's  answer  was  the  Milan  Decree,^ 
by  which  it  was  declared  that  every  vessel  that  had  submitted 
to  search  by  an  English  ship,  or  consented  to  a  voyage  to 
England,  or  paid  any  tax  to  the  English  government,  and 
every  vessel  that  should  sail  to  or  from  a  port  in  Great  Britain 
or  her  possessions,  or  in  any  country  occupied  by  British 
troops,  should  be  deemed  good  prize.  These  measures,  with 
their  bald  assertions  of  paper  blockades  and  sweeping  denials 
of  the  rights  of  neutrality,  the  United  States,  as  practically  the 
only  remaining  neutral,  met  with  protests,  with  embargoes, 
with  non-intercourse,  and  finally,  in  the  case  of  Great  Britain, 
which  was  aggravated  by  the  question  of  impressment,  with- 
war,^  while  from  France  a  considerable  indemnity  was  afterwards 
obtained  by  treaty.^  The  pretensions  against  which  the  United 
States  contended  are  no  longer  justified  on  legal  grounds.  It 
is  now  universally  admitted  that  a  blockade,  in  order  to  be  valid, 
must  be  actually  maintained  by  a  force  sufficient  to  render 
access  to  the  blockaded  place  dangerous.  The  right  of  neutrals 
to  trade  with  belligerents  is  acknowledged,  subject  only  to  the 
law  of  contraband  and  of  blockade.  The  claim  of  impress- 
ment is  no  longer  asserted. 

With  the  claim  of  impressment  was  associated  the  question 
of  visitation  and  search.  It  is  conceded  that  the  merchant 
vessels  of  a  neutral  nation  may  be  visited  and  searched  on  the 
high  seas  in  time  of  war  by  a  belligerent  cruiser  for  the  pur- 
pose of  ascertaining  whether  they  are  engaged  in  violating 
the  laws  of  war,   particularly  in  relation  to  contraband  and 

^  Order  in  Council  of  Jan.  6,  1807. 

2  Order  in  Council  of  Nov.  11,  1807. 

3  Dec.  17,  1807. 

*  Intematioual  Arbitrations,  V.  3447  et  seq. 

^  Treaty  of  July  4,  1831.     vSee  International  Arbitrations,  V.  4460" 
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blockade.  The  United  States  resisted  the  perversion  of  this 
right  to  other  ends,  and  denied  the  existence,  apart  from 
treaty,  of  any  right  of  search  in  time  of  peace  In  I808 
the  Senate  unanimously  resolved  ''  that  American  vessels  on 
the  high  seas,  in  time  of  peace,  bearing  the  American  flag, 
remain  under  the  jurisdiction  of  the  country  to  which  they 
belong,  and  therefore  any  visitation,  molestation,  or  detention 
of  such  vessels  by  force,  or  by  the  exhibition  of  force,  on  the 
part  of  a  foreign  power,  is  in  derogation  of  the  sovereignty 
of  the  United  States."  "After  the  passage  of  this  resolu- 
tion," says  Mr.  Fish,  "Great  Britain  formally  recognized  the 
principle  thus  announced,  and  other  maritime  powers,  and 
writers  on  international  law,  all  assert  it."* 

While  maintaining  the  freedom  of  the  seas,  the  United 
States  has  also  contended  for  the  free  navigation  of  the 
natural  channels  by  which  they  are  connected.  On  this  prin- 
ciple it  led  in  the  movement  that  brought  about  the  abolition 
of  the  Danish  Sound  Dues.^  An  artificial  channel  neces- 
sarily involves  special  consideration,  but,  reasoning  by  analogy, 
Mr.  Clay,  as  Secretary  of  State,  declared  that  if  a  canal 
to  unite  the  Atlantic  and  Pacific  oceans  should  ever  be  con- 
structed, "  the  benefits  of  it  ought  not  to  be  exclusively 
appropriated  to  any  one  nation,  but  should  be  extended  to 
all  parts  of  the  globe  upon  the  payment  of  a  just  compen- 
sation or  reasonable  tolls."  This  principle  was  approved  by 
the  Senate  in  1835,  and  by  the  House  of  Representatives  in 
1839,  and  was  incorporated  in  the  Clayton-Bulwer  treaty  in 
1850.  It  is  also  embodied  in  the  pending  Hay-Pauncefote 
treaty.  It  forms  the  basis  of  the  treaty  concluded  at  Constan- 
tinople in  1888,  between  the  leading  maritime  powers  of 
Europe,  in  relation  to  the  Suez  Canal. 

^  Foreign  Relations  of  the  United  States,  1874,  p.  963.  See,  also, 
AVhartun's  Int.  Law  Digest,  III.  122  et  seq.  Exceptional  cases,  such 
as  that  of  piracy,  or  of  strictly  necessary  and  emergent  self-deft nse,  it  is 
impossible  within  the  limits  of  the  present  paper  to  discuss. 

2  Int.  Law  Digest,  I.  Sec.  29. 
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Nor  should  we  omit  to  mention,  in  connection  with  the 
freedom  of  the  seas,  the  subject  of  the  free  navigation  of  inter- 
national rivers.  This  principle,  consecrated  in  the  acts  of 
the  Congress  of  Vienna,^  has  been  consistently  advocated  by  the 
United  States,  and  has  been  embodied  in  various  forms  in 
several  of  its  treaties.^  Among  these  may  be  cited  the  treaty 
of  1853  with  the  Argentine  Confederation,  conceding  "  the 
free  navigation  of  the  rivers  Parana  and  Uruguay  *  *  *  to 
the  merchant  vessels  of  all  -nations; ''  of  1858  with  Bolivia, 
declaring  the  Amazon  and  La  Plata,  with  their  tributaries,  to 
be,  '^  in  accordance  with  fixed  principles  of  international  law^, 
*  *  *  channels  opened  by  nature  for  the  commerce  of  all 
nations;"  of  1859  with  Paraguay,  extending  to  "the  mer- 
chant flag  of  the  citizens  of  the  United  States"  the  free 
navigation  of  the  Paraguay  and  Parana;  and  of  1871  with 
Great  Britain,  declaring  the  navigation  of  the  rivers  St.  Law- 
rence, Yukon,  Porcupine  and  Stikine  to  be  ''forever  free 
and  open  for  purposes  of  commerce"  to  the  citizens  of  both 
countries. 

While  the  struggle  for  neutral  rights  was  in  progress,  the 
Spanish  colonies  in  America  began  one  after  another  to  declare 
their  independence.  In  this  movement  the  United  States 
instinctively  felt  a  deep  concern ;  yet  the  government,  adhering 
to  its  policy  of  non-intervention,  pursued  a  neutral  course  so 
long  as  the  contest  was  confined  to  the  original  parties.  But 
in  time  a  new  situation  arose.  In  the  summer  of  1823  the 
Continential  powers  of  Europe,  composing  the  Holy  Alliance, 
having  intervened  to  restore  absolute  government  in  Spain, 
gave  notice  to  Great  Britain  of  a  design  to  call  a  congress 
with  a  view  to  concert  measures  for  putting   an  end  to  the 

^  IntematioDal  Arbitrations,  V.  4851. 

^  "  A  river  that  passes  through  or  washes  the  territory  of  two  or  more 
states  must,  in  respect  to  its  navi^ble  u?e8,  be  considered  as  common  to 
all  the  nations  who  inhabit  its  banks,  as  a  free  gift  flowing  from  the 
bounty  of  Heaven,  intended  for  all  whose  lots  are  cast  upon  its  borders.*' 
(Mr.  Clay,  Sec.  of  State,  to  Mr.  Gallatin,  June  19,  1826,  Am.  State  Papers, 
For.Rel.  V.  763.) 
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revolutionary  governments  in  Spanish  America.  At  this 
time  Lord  Castlereagh,  who  was  favorably  disposed  to  the  alli- 
ance, had  been  succeeded  in  the  conduct  of  the  foreign  affairs 
of  England  by  George  Canning,  who  reflected  the  popular 
opposition  to  the  policy  of  the  allied  powers.  The  United 
States,  acting  upon  its  principle  that  independence  should  be 
acknowledged  when  it  is  established  as  a  fact,  had  then  recog- 
nized the  Spanish- American  governments.  Great  Britain  had 
not  taken  this  step ;  but  English  merchants,  like  those  of  the 
United  States,  had  developed  with  the  countries  in  question  a 
large  trade  which  their  restoration  to  a  colonial  condition 
would,  under  the  exclusive  system  then  in  vogue,  cut  off  and 
destroy.  Canning  therefore  lost  no  time  in  sounding  Mr.  Rush, 
then  United  States  minister  at  Lt)ndon,  as  to  the  possibility  of 
a  joint  declaration  by  the  two  governments  against  the  inter- 
vention of  the  allies  in  Spanish  America.  When  this  sugges- 
tion was  reported.  President  Monroe  hastened  to  take  counsel 
upon  it.  The  opinions  of  Jefferson  and  Madison  were  strongly 
expressed  and  altogether  favorable.  In  the  cabinet,  Mr.  Calhoun, 
who  also  urged  the  importance  of  action,  inclined  to  invest 
Mr.  Rush  with  discretionary  powers.  Mr.  John  Quincy  Adams, 
however,  maintained  that,  as  we  had  acknowledged  the  inde- 
pendence of  the  Spanish-American  states,  joint  action  could 
be  taken  only  on  that  basis,  and  that  the  declarations  of  the  two 
governments  should  therefore  be  made  separately.  This  view 
prevailed.  Canning,  in  fact,  without  awaiting  the  decision  of  the 
United  States,  advised  the  French  Ambassador,  on  the  9th  of 
October,  1823,  that  while  Great  Britain  would  remain  "neutral' 
in  any  war  between  Spain  and  her  colonies,  the  "junction"  of 
any  foreign  power  with  Spain  against  the  colonies  would  be 
viewed  as  presenting  "entirely  a  new  question,"  upon  which 
Great  Britain  "must  take  such  decision"  as  her  interests 
"might  require."*  The  announcement  of  the  United  States 
went  further.  President  Monroe,  in  his  annual  message  of 
December  2,  1823,  declared  that  any  attempt  on  the  part  of 

1  Annual  Register,  1824,  p.  485. 
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the  allied  powers  to  extend  their  system  to  any  portion  of  this 
hemisphere  would  be  considered  as  "  dangerous  to  our  peace 
and  safety,"  and  that  any  interposition  by  any  European  power 
in  the  affairs  of  the  governments  whose  independence  we  had 
acknowledged,  for  the  purpose  of  oppressing  tliem  or  controll- 
ing in  any  other  manner  their  destiny,  could  be  viewed  in  no 
other  light  than  as  *'  the  manifestation  of  an  unfriendly  dispo- 
sition towards  the  United  States."  In  the  same  message  there 
was  another  declaration,  made  with  reference  to  territorial  dis- 
putes on  the  northwest  coast,  that  *'  the  American  continents, 
by  the  free  and  independent  condition  which  they  have  assumed 
and  maintained,  are  henceforth  not  to  be  considered  as  subjects 
for  future  colonization  by  any  European  powers."  These 
declarations,  under  the  name  of  the  Monroe  Doctrine,  embody 
a  cardinal  principle  of  American  Diplomacy.  As  a  protest 
against  the  political  intervention  of  Europe  and  the  extension 
of  European  dominion  in  this  hemisphere,  they  found  a  ready 
lodgement  in  the  hearts  of  the  American  people ;  and,  thus 
interpreted  and  sustained,  they  still  stand,  as  on  memorable 
occasions  they  have  stood  heretofore,  as  a  guarantee  of  the 
independence  of  governments  and  the  freedom  of  commerce. 

Mr.  Adams,  in  his  meditations  on  the  question  of  Spanish 
America,  reasoned  thus :  "Considering  the  South  Americans 
as  independent  nations,  they  themselves,  and  no  other  nation, 
had  the  ri(/ht  to  dispose  of  their  condition  ;  we  have  no  right 
to  dispose  of  them,  either  alone  or  in  conjunction  with  other 
nations ;  neither  have  any  other  nations  the  right  of  disposing 
of  them  without  their  consent."*  This  principle,  coeval  with 
the  American  Republic,  has  also  been  the  guide  of  our  policy 
in  the  far  East  Early  on  the  scene  in  China,  and  the  first 
to  enter  into  treaties  with  Japan  and  Korea,  the  United  States 
has  steadfastly  sought  the  preservation  of  their  independence 
and  territorial  integrity,  not  only  as  a  thing  just  and  exped- 
ient in  itself,  but  also  as  the  logical  foundation  of  the  system 
of  trade  equality  latterly  denoted  by  the  phrase  *'open  door." 

1  Memoirs,  VI.  186. 
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Especially  is  this  true  of  those  populous  countries,  China  and 
Japan,  our  interest  in  which  is  not  lessened  by  the  fact  that 
they  have,  by  our  acquisition  of  the  Philippines,  become  our 
near  neighbors.^  Japan,  coherent  and  aspiring,  has  at  length 
been  emancipated.  China,  disorganized  and  rent  by  internal 
disorders,  portions  of  her  territory  occupied  by  foreign  powers 
and  the  rest  shadowed  by  spheres  of  influence,  suggests  an  un- 
certain future.  The  United  States  lately  obtained  from  the 
powers  an  engagement  to  observe  throughout  the  Empire  the 
principle  of  commercial  equality.  Its  policy  in  the  grave 
crisis  that  has  since  arisen  is  expressed  in  the  circular  issued 
by  the  Secretary  of  State  on  the  3rd  of  July  last.  After 
stating  the  President's  purpose  to  act  concurrently  with  the 
other  powers,  in  the  immediate  protection  of  American  inter- 
ests and  the  restoration  of  order,  Mr.  Hay  in  that  circular 
declares  that  as  to  the  future  '*  the  policy  of  the  government  of 
the  United  States  is  to  seek  a  solution  which  may  bring  about 
permanent  safety  and  peace  to  China,  preserve  Chinese  terri- 
torial and  administrative  entity,  protect  all  rights  guaranteed 
to  friendly  powers  by  treaty  and  international  law,  and  safe- 
guard for  the  world  the  principle  of  equal  and  impartial  trade 
with  all  parts  of  the  Chinese  Empire.'* 

In  a  sketch  of  American  diplomacy  during  the  past  hundred 
yeai*s  it  is  necessary  to  refer  to  the  attitude  of  the  government 
on  certain  questions  that  specially  affect  the  rights  of  individ- 
uals. The  Declaration  of  Independence  enumerates,  as  among 
the  "unalienable  rights"  with  which  "all  men"  are  "endowed 
by  their  Creator,"  "  life,  liberty,  and  the  pursuit  of  happiness." 
Whether  these  comprehended,  incidentally,  the  right  of  the 
individual  to  renounce  his  allegiance  at  will,  is  a  question  on 
which  opinions  differed.  The  courts  of  the  United  States, 
prior  to  1868,  accepting  the  doctrine  of  the  common  law, 

^  Our  treaty  with  China  of  Jane  18,  1858,  provides  (Art.  I.)  that  **if  any 
other  nation  shou  d  act  unjustly  or  oppressively,  the  United  States  will  exert 
their  good  offices,  on  being  informed  of  the  case,  to  briftg  about  an  amica- 
ble arrangement  of  the  question,  thus  showing  their  friendly  feelings." 

23 
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generally  sastained  the  negative ;  ^  and  the  utterances  of  the 
executive  department,  even  down  to  1853,  were  by  no  means 
consistent.  Mr.  Buchanan,  however,  as  Secretary  of  State, 
under  the  administration  of  Polk,  broadly  maintained  the 
affirmative ;  and  Mr.  Cass  in  1859  asserted  that  ''  the  moment 
a  foreigner  becomes  naturalized  his  allegiance  to  his  native 
country  is  severed  forever.  He  experiences  a  new  political 
birth.  *  *  *  Should  he  return  to  his  native  country  he  returns 
as  an  American  citizen,  and  in  no  other  character.'*  Congress 
in  1868  declared  "the  right  of  expatriation"  to  be  "a  natural 
and  inherent  right  of  all  people,  indispensable  to  the  enjoy- 
ment of  the  right  of  life,  liberty  and  the  pursuit  of  happiness," 
and  pronounced  *'any  declaration,  instruction,  opinion,  order 
or  decision  of  any  officers  of  this  government  which  denies, 
restricts,  impairs,  or  questions  the  right  of  expatriation,"  to  be 
''  inconsistent  with  the  fundamental  principles  of  this  govern- 
ment."^ Prior  to  the  passage  of  this  act,  George  Bancroft 
concluded  with  the  North  German  Union  the  first  treaty  of 
naturalization.^  He  made  similar  treaties  with  Baden/ 
Bavaria,*^  and  Hesse.^  Before  the  end  of  1872,  treaties  on 
the  same  subject  were  entered  into  with  Austria-Hungary," 
Belgium,'^  Denmark,®  Ecuador,^"  Great  Britain, ^^  Mexico,"  and 
Sweden  and  Nwway.*^    No  treaty  has  since  been  added  to  the 

1  2  Kent's  Com.  49;  Inglis  v.  The  Trustees  of  the  Sailor's  Snag  Har- 
bour, 3  Pet.  99;  Shanks  v.  Dupont,  3  Pet.  242  ;  The  Santissima  Trinidad, 
7  Wheat.  283  ;  Talbot  v.  Janson,  3  Dall.  133;  Portier  v.  LeR -y,  1  Yeates- 
(Penn.)  371.     Co/ifra,  Alsberry  v.  Hawkins,  9  Dana  178. 

2  Act  of  July  27,  1868, 15  Stats,  at  L.  223;  R.  S.  Sec.  1999. 
«  February  22,  1868. 

*July  19,  1868. 

»  May  26,  18t)8. 

«  August  1.  1868. 

7  Sept.  20,  1870. 

*  November  16,  1870. 

»  July  20,  1872. 
1 0  May  6,  1872. 
i»  May  13,1870. 
1 2  J,  ly  10,  1868. 
i3May  2t;,  1869. 
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list.  This  fact  may  be  explained  not  only  by  an  unreadiness 
on  the  part  of  various  governments  to  accept  a  compliance 
with  the  naturalization  laws  of  the  United  States  as  a  sufficient 
act  of  expatriation,  but  also  by  the  exigencies  of  military 
service  and  the  numerous  cases  in  which  it  has  been  alleged 
that  the  treaties  were  abused  for  the  purpose  of  evading 
military  duty. 

In  the  development  of  the  modern  process  of  extradition, 
the  credit  of  the  initiative  belongs  to  France.  But,  beginning 
with  the  Webster-Ashburton  treaty,  the  United  States,  at  an 
important  stage  in  the  history  of  the  system,  actively  contrib- 
uted to  its  growth  by  the  conclusion  of  numerous  conventions.* 
We  cannot  afford,  however,  to  rest  on  our  laurels.  In  recent 
times  other  nations,  and  particularly  Great  Britain  since  1870, 
observing  the  propensity  of  criminals  to  utilize  improved  facil- 
ities of  travel,  have,  by  legislation  as  well  as  negotiation, 
vastly  increased  the  efficiency  of  the  system.  It  will  therefore 
be  necessary,  if  we  would  fulfill  the  promise  of  our  past  and 
retain  a  place  in  the  front  rank,  steadily  to  multiply  our  treat- 
ies and  enlarge  their  scope.  No  innovation  in  the  practice  of 
nations  has  ever  more  completely  discredited  the  direful  pre- 
dictions of  its  adversaries  than  that  of  surrendering  fugitives 
from  justice. 

The  United  States,  acknowledging  the  force  and  supremacy 
of  law,  has  given  the  weight  of  its  example  to  the  employ- 
ment of  arbitration  as  a  means  of  settling  international  disputes 
not  only  as  to  the  rights  of  individuals  but  also  as  to  the  rights 
of  nations.  If  asked  for  a  proof  of  this  statement,  we  may 
point  to  the  fifty-three  executed  arbitral  agreements  to  which, 

»  Art.  XXVII.  of  the  treaty  with  Great  Britain  of  1794,  commonly 
c;illed  the  Jay  treaty,  required  the  surrender  of  fugitives  charged  with 
murd  r  or  forgery,  but  it  was  for  the  most  part  ineffective  and  expired  by 
limitation  in  1808.  The  Webster-Ashburton  treaty,  signed  Aug.  9, 1842, 
provided  (Art.  X.)  for  extradition  for  any  of  seven  offences.  Treaties  with 
other  countries  were  soon  afterwards  made,  ten  being  concIude<l  while 
William  L.  Marcy  was  Secretary  of  State,  during  the  administi ation  of 
Pierce. 
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during  the  past  hundred  years,  the  United  States  has  been  a 
party ;  to  the  twelve  cases  in  which  the  President,  or  some  one 
appointed  or  approved  by  him,  has  acted  as  arbitrator  or 
umpire;  and  to  the  five  pending  proceedings  in  which  the 
government  is  now  directly  concerned.^  In  many  of  these 
arbitrations  questions  of  national  right  of  the  highest  moment, 
sometimes  expressed  in  the  terms  of  the  agreement,  but  often 
lurking  in  the  general  phrases  of  a  claims  conventi(7n,  have 
been  submitted  to  judgment.  The  opinion  of  the  world  as  to 
the  general  result  is  attested  by  recent  efforts  to  establish  a 
permanent  system  of  arbitration,  as  propo6ed  in  the  plan  of 
the  International  American  Conference,  in  the  unratified 
treaty  between  the  United  States  and  Great  Britain,  and  in 
the  pending  agreement  lately  adopted  at  the  Hague. 

We  speak  of  the  United  States;  and  in  its  original  design 
and  purpose  it  still  endures,  and  so  may  it  endure  forever ! 
But,  in  the  history  of  its  diplomacy  during  the  past  hundred 
years,  there  is  nothing  more  striking  than  the  record  of  the 
national  expansion.  First  Louisiana,'^  then  the  Floridas,^  then 
Texas/  next  a  half  of  Oregon,*  soon  afterwards  California  and 
New  Mexico,^  and  later  the  Gadsden  purchase,^  it  was  no  mere 
figment  of  the  poetic  fancy  that  depicted  the  nation's  pioneer 
as  going 

"*    *    *    joyful  on  his  way, 
To  wed  Penobscot's  waters  to  San  Franc*sco*8  bay." 

Not  only  extensive  provinces,  which  had  "  languished  for 
three  centuries  under  the  leaden  sway  of  a  stationary  system," 
but  also  vast  regions  in  whose  wild  solitudes  the  voices  of 
nature  spoke  only  to  barbarian  ears,  were  rescued  from  the 

'  See  International  Arbitrations,  6  vols. ;  also,  the  note  at  the  end  of 
this  address. 

2  Treaty  with  France,  April  30, 1803. 

»  Treaty  with  Spain,  February  22,  1819. 

*  Joint  Resolutions  of  March  1  and  December  29,  1845. 

5  Treaty  with  Great  Britain,  June  15,  1846. 

«  Treaty  with  Mexico,  February  2,  1848. 

"  Treaty  with  Mexico,  December  30,  1853. 
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dominion  of  misfortune  and  neglecU  and  deilicateil  to  liberty 
and  law  and  progress.  And  still  the  national  advance  con- 
tinued. Distant  Alaska,  far  reaching  in  its  continental  and 
insular  dimensions,  was  added  to  the  national  domain ;'  the 
Hawaiian  Islands,  long  an  object  of  special  protection*  were  at 
length  annexed ;''  and  Cuba,  as  the  events  of  a  century  had 
foreshadowed,  was  detached  from  the  Spanish  crown,  while  by 
the  same  act  all  other  Spanish  islands  in  the  West  Indies, 
together  with  the  Philippines  and  Gitam  in  the  Pacific,  were 
ceded  to  the  United  States.'  By  a  treaty  since  made,  Ger- 
many and  Great  Britain  renounce  in  favor  of  the  United  States 
all  their  rights  of  possession  or  jurisdiction  as  to  Tutuila  and 
certain  other  islands  in  Samoa.^ 

The  record  of  the  century  lies  before  us.  We  survey  it  per- 
haps with  exultation,  but  we  should  not  forget  its  graver  mean- 
ing. With  the  growth  of  power  and  the  extension  of  boun- 
daries, there  has  come  an  increase  of  national  responsibilities. 
The  manner  in  which  we  shall  discharge  them  will  be  the  test 
of  our  virtue.  To-day,  reviewing  the  achievements  of  a  hun- 
dred years,  we  pay  our  tribute  to  the  wisdom,  the  foresight, 
the  lofty  conceptions  and  generous  policies  of  the  men  who 
gave  to  our  diplomacy  its  first  impulse.  It  remains  for  us  to 
carry  forward,  as  our  predecessors  have  carried  forward,  the 
great  work  thus  begun,  so  that  at  the  close  of  another  century 
the  cause  of  free  government,  free  commerce  and  free  seas  may 
stiU  find  in  the  United  States  a  champion. 

1  Treaty  with  Russia,  March  30,  1807. 

2  Joint  Resolution,  July  7,  1898. 

»  Treaty  with  Spain,  December  10,  1898. 
*  December  2,  1899. 


Note  on  International  Ariutration.s.  —  The  arbitrations  of  the 
United  States,  the  dates,  unless  otherwise  stated,  being  those  of  the  arbi- 
tral agreements,  are  as  follows  : 

Brazil,  Whale  Ship  Canada,  1870— Chile:  Case  of  the  **  Macedonian,** 
1858;  c'aims,  1892;  total,  2. —China,  the  Ashmore  Fishery,  J884.— 
Colombia:   Panama  Riot  and  other  claims,  1857;  same  subject,    1804; 
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Montijo  case,  1874;  total,  3. — Costa  Rica,  claims,  1860.  —  Denmark, 
Carlos  Butterfield  claims.  1888. — Ecuador:  claims,  1862;  Santos  case, 
1893;  total,  2.— France,  claims,  1880.— Great  Britain:  St.  Croix  River, 
1794 ;  Islands  in  Bay  of  Fundj,  1814 ;  N.  E.  Boundary,  1814 ;  same  sub- 
ject, 1827;  River  and  Lake  boundary,  1814;  Lake  and  Land  boundary, 
1814 ;  San  Juan  boundary,  1871 ;  Hudson's  Bay  Co.  claims,  1863;  Impedi- 
ments to  Recovery  of  Debts,  1794;  Neutral  Rights  and  Duties,  1794; 
Compensation  for  Slaves,  1818;  same  subject,  1822;  same  subject,  1822; 
claims,  1853;  Reserved  Fisheries,  1854;  Alabama  claims,  1871;  Civil 
War  claims,  1871 ;  Fisheries,  1871 ;  Fur  Seals,  1892;  Bering  Sea  Damage 
claims,  1896;  total,  20. — Ha^ti:  Pelletier  and  Lasare  cases,  1884;  claims, 
1885;  Van  Bokkelen  case,  1888;  total,  3. — Mexico:  claims,  1839;  claims, 
1868;  Oberlander  case,  1897;  total,  3. — Nicaragua,  claims,  1900. — Para- 
guay, United  States  and  Paraguay  Navigation  Co.,  1859.  -  Peru  :  cases  of 
the  Georgianna  and  Lizzie  Thompson,  1862;  claims,  1863;  claims,  1868; 
MacCord case,  1898;  total,  4. — Portugal:  Brig*' General  Armstrong/'  1851; 
Delagoa  Bay  Railway,  1891 ;  total,  2. — Salvador,  Savage  claim,  1864. — 
San  Domingo,  Ozama  Bridge  case,  1897. — Siam :  Kellett  case,  1897; 
Cheek  case,  1897;  total,  2.  Spain:  Spoliations,  1795;  Case  of  the  "Colo- 
nel Lloyd  Aspinwall,'*  1870;  Cuban  claims,  1871 ;  case  of  the  Masonic, 
1880;  total,  4. — Venezuela:  claims*,  1866;  claims,  1885;  Venezuela 
Steam  Transportation  Co.,  1892;  total,  3. — Grand  total,  57,  all  but  4  since 
1800. 

The  President  of  the  United  States  has  acted  as  arbitrator  in  the  follow- 
ing cases:  Argentine  Republic  and  Brazil,  Misiones  boundary,  1889; 
Argentine  Republic  and  Paraguay,  Middle  Chaco  territory,  1876 ;  Colom- 
bia and  Italy,  Cerruti  case,  1894;  Costa  Rica  and  Nicaragua,  boundary, 
1886;  Great  Britain  and  Portugal.  Island  of  Bulama,  1869.— ToUl,  5. 

Ministers  of  the  United  States  have  acted  as  arbitrator  or  umpire  in  the 
following  cases:  Argentine  Republic  and  Chile,  boundary,  1896;  Chile 
and  Peru,  disputed  accounts,  1874;  Great  Britain  and  Brazil,  Dundonald 
claim,  1873 ;  Great  Britain  and  Colombia,  Cotesworth  and  Powell  claim, 
1872;  Great  Britain  and  Honduras,  claims,  1859;  Italy  and  Switzerland, 
Cravairola  boundary,  1873. — Total,  6. 

Under  the  treaty  between  Costa  Rica  and  Nicaragua  of  1896,  for  the 
final  settlement  of  their  boundary,  the  President  of  the  United  States 
appointed  Gen.  E.  P.  Alexander,  a  citizen  of  the  United  States,  as 
engineer-umpire. 

Arbitrations  are  now  pending  between  the  United  States  and  other 
powers  as  follows:  Chile,  claims,  1897;  Germany  and  Great  Britain, 
Samoan  claims,  1899;  Guatemala,  May  claim,  1900;  Hayti,  Metzger 
case,  1899;  Russia,  Bering  Sea  seizures,  1900. — Total,  5. 

The  treaty  between  the  ITnited  States  and  Mexico  of  Feb.  2,  1848,  con- 
tains (Art.  xxi)  a  general  clause  as  to  arbitration ;  and  the  same  principle 
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is  exemplified  in  the  treaties  relating  to  the  boundary  between  the  two 
countries.    (Int.  Arbitrations,  II.  1287,  1358.) 

Great  Britain,  besides  20  with  the  United  States  nnd  4  in  which  the 
President  or  a  minister  of  the  United  States  has  participated,  has  had 
arbitrations  with  other  powers,  as  follows :  Aigentine  Republic,  claims, 
1858;  closure  of  port  of  Montevideo,  1864. — Belgium,  Ben  Tillett  case, 
1897. — Brazil,  maritime  captures,  1829;  claims,  18^)8;  case  of  the  "Forte,** 
1862. — Buenos  Ay  res,  maritime  spoliations,  1830. — Chile,  claims,  1883; 
claims,  1893. — Colombia,  Punchard  &  Co.  claim,  1896. — France,  Porten- 
dic  claims,  1842;  Mineral  Oil  claims.  1873;  Grefiiihle  Concessions,  1893 
(award). — (iermany,  Island  of  La mu,  1 889. —Greece,  claims,  1850. — Hayti, 
claims,  1890. — Liberia,  boundary,  1871. — Mexico,  claims,  1866. — Nether- 
lands, case  of  the  Costa  Rica  Packet,  1895. — Nicaragua,  Mosquito  Indians, 
'1881  (award);  claims,  1895. -y Peru,  White  claim,  1864  (award).- Portu- 
gal, claims,  1840;  Croft  ease,  1856  (award);  Yuille  and  Shortridge 
claim,  1861  (award) ;  territory  on  E.  coast  of  Africa,  1872;  Delagoa  Bay 
Railway,  1891 ;  Manica  boundary,  1895. — South  African  Republic,  bound- 
ary, 1884. — Spain,  Schooner  Mermaid,  1868;  marine  tort,  1887.— Vene- 
zuela, claims,  1868;  British  Guiana  boundary,  1897.— ToUl,  33. 

France,  during  the  past  himdred  years,  has  had  arbitrations,  besides  the  4 
already  mentioned,  as  follows :  Allied  Powers,  claims,  1814.— Chile,  claims, 
1882;  claims,  1895.— Chi'e  and  Peru,  guano  funds,  1894.— Hayti,  claims, 
1891  (or  1892).— Mexico,  claims,  1839.— Netherlands,  interest  on  the 
Dutch  Debt,  1815;  Guiana  boundary,  1888. — Nicaragua,  case  of  the 
Phare,  1879. — Spain,  question  of  prize,  1861. — Venezuela,  claims,  1864; 
Fabianicase,  1891.— Total,  12. 

Other  arbitrations  between  various  countries  may  be  enumerated  as 
follows:  Argentine  Republic  and  Chile,  boundary,  1896;  Austria  and 
other  Powers,  as  to  Duchy  of  Bovillon,  1815;  Austria  and  other  Powers, 
as  to  cantons  of  Tessin  and  Uri,  1815;  Austria-Hungary  and  Chile, 
claims,  1885 ;  Belgium  and  Chile,  claims,  1884 ;  Chile  and  Italy,  claims, 
1882;  Chile  and  Sweden  and  Norway,  claims,  1895;  Chile  and  Switzer- 
land, claims,  1886 ;  China  and  Japan,  killing  of  a  Japanese  in  Formosa, 
1876  (about);  Colombia  and  Costo  Rica,  boundary,  1880-1897;  Colcmbia, 
Ecuador  and  Peru,  boundary,  1894;  Colombia  and  Venezuela,  1881-1886; 
Khedive  of  Egypt  and  M.  de  Lesseps,  accounts,  1864;  Eg^pt  and  Foreign 
Powers,  claims,  1883;  Germany  and  Chile,  claims,  1884;  Germany  and 
Hayti,  1895 ;  Hayti  and  San  Domingo,  boundary,  1895  (about) ;  Italy  and 
Brazil,  claims,  1896;  Italy  and  Persia,  customs  duties,  1890;  Italy  and 
Portugal,  Lavarello  case,  1892 ;  Japan  and  Peru,  case  of  the  ''Maria  Luz," 
1873;  Mexico  and  Guatemala,  boundary,  1882;  Netherlands  and  Domini- 
can Republic,  case  of  the  "Havana  Packet,"  1881;  Netherlands  and 
Venezuela,  Aves  Islands,  1865  (award) ;  Peru  and  Bolivia,  question  of 
salute  to  flag,  1895 ;  arbitration  between  two  African  tribes  as  to  the  use 
of  wells,  1887.— Totel,  26. 
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The  whole  number  of  internatioaal  arbitrations  daring  the  present  cen- 
tary,  exclusive  of  cases  now  pending  and  incomplete,  is,  according  to  the 
above  list,  136. 

It  should  be  observed  that  in  certain  lists  that  have  lately  been  circu- 
lated there  have  been  included  as  arbitrations  not  only  numerous  cases  of 
mediation,  but  also  ordinary  boundary  surveys,  domestic  commi><sions, 
direct  treaty  settlements,  and  even  examples  of  pure  diplomatic  negotia- 
tion, such  as  the  Anglo-American  joint  commission  of  1898-99.  Such  lists 
are  to  be  deprecated.  While  they  tend  to  mislead  impulsive  and  undis- 
criminating  writers,  they  also  invite  attack.  « 


RERORT 


OF  THR 


COMMITTEE  ON  JURISPRUDENCE  AND  LAW  REFORM. 

To  the  American  Bar  AsBodation: 

Your  Committee  on  Jurisprudence  and  Law  Reform  beg 
leave  to  present  the  following  report : 

At  the  last  meeting  of  the  Association  a  communication 
from  Mr.  Thomas  S.  McClelland,  of  the  Chicago  Bar,  on  the 
subject  of  liability  for  torts  committed  on  the  high  seas  causing 
death  was  referred  to  this  committee. 

The  subject  was  brought  to  the  attention  of  the  American 
public  in  an  impressive  way  by  the  wreck  of  the  La  Bourgogne 
off  Sable  Island  on  July  4,  1898,  in  which  a  large  number  of 
citizens  of  the  United  States  lost  their  lives.  Several  suits 
were  brought  in  the  courts  of  this  country  against  the  French 
steamship  company,  charging  that  the  disaster  was  the  result 
of  negligence.  One  of  those,  the  case  of  Rundell  vs.  La  Cam- 
pagnie  G^n^rale  Transatlantique,  was  recently  heard  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit, 
on  appeal  from  the  District  Court  for  the  Northern  District  of 
Illinois,  and  is  reported  in  100  Fed.  Rep.  665.  It  is  there 
held,  and  correctly,  beyond  doubt,  that  a  suit  in  admiralty 
can  not  be  maintained  in  a  court  of  the  United  States  either 
under  the  general  maritime  law  or  any  act  of  Congress,  to 
recover  damages  for  the  death  of  a  person  on  the  high  seas 
which  was  caused  by  negligence. 

The  principles  of  Lord  Campbell's  Act  creating  liability  for 
an  injury  causing  death  have  been  incorporated  into  the  statute 
laws  of  the  states,  generally,  and  are  recognized  in  both  the 
English  and  French  maritime  law.  There  would  seem  to  be 
no  good  reason  why  they  should  be  excluded  from  the  maritime 
law  of  our  country. 

(353) 
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A  bill  to  give  an  action  in  such  case  was  introduced  in  the 
House  of  Representatives  by  Mr.  Boutell,  of  Illinois,  on  March 
6th  last,  and  is  now  in  the  hands  of  the  Judiciary  Committee 
of  the  House.     A  copy  of  it  is  hereto  attached  as  an  exhibit. 

It  is  the  opinion  of  your  committee  that  the  amendment  of 
the  law  thus  proposed  is  a  wise  and  just  one,  and  that  it  will 
be  in  fhe  interest  of  law  reform  that  the  Association  shall 
express  its  approval  of  the  principles  of  the  bill.  It  is  there- 
fore recommended  that  the  following  resolution  be  adopted  by 
the  Association : 

Resolved,  That,  in  the  judgment  of  this  Association,  the 
ends  of  justice  and  the  harmony  of  the  law  will  be  promoted 
by  the  incorporation  of  the  principles  of  Lord  Campbell's  Act 
into  the  Maritime  Law  of  the  United  States;  and  the  Asso- 
ciation expresses  its  approval  and  commendation  of  the  bill 
H.  R.  9197,  now  pending  in  Congress,  designed  to  accomplish 
that  purpose ;  and  the  Committee  on  Jurisprudence  and  Law 
Reform  is  directed  to  communicate  this  resolution  to  the  proper 
committees  of  Congress  and  respectfully  advocate  the  passage 
of  said  bill,  with  the  suggestion,  however,  that  it  will  be  advis- 
able tp  include  in  the  bill  by  amendment  vessels  carrying 
freight,  and  injuries  to  property  as  well  as  to  persons,  and  to 
omit  the  provision  for  jury  trials  if  the  proceedings  are  in 
admiralty ;  and  that  the  limitation  of  time  for  commencing 
suits  be  one  year  instead  of  five  years,* 

R.  S.  Taylor, 

Chairman. 
Samuel  F.  Hunt, 
MooRFiBLD  Storey. 


*  Note. — The  portion  of  the  resolution  in  italics  was  not  in  the  report 
as  printed)  but  was  offered  as  an  amendment  by  Robert  M.  Hughes,  of 
Virginia,  nnd  was  accepted  by  the  Chairman  of  the  committee. 
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""StSSfor  H.  R.  9197. 


IN  THE  HOUSE  OF  REPRESENTATIVES. 

March  6,  1900. 

Mb.  BouTELii,  of  Illinois,  introduced   the  following  bill;  which  was 
refeired  to  the  Committee  on  the  Judiciary  and  ordered  to  be  printed. 


A  BILL 


In  relation  to  suits  against  steamship   companies   and  other 

carriers  of  passengers  and  freight. 

1  Be  it  enacted  by  the  Senate  and  Hov^e  of  Representa- 

2  tives  of  the  United  States  of  America  in  CongrHs  assem- 

3  bled^  That  whenever  the  death  of  a  person,  or  an  injury  to 

4  any  person,  shall  be  caused  by  the  wrongful  act,  neglect, 

5  or  default  of  any  ship  or  navigation  company,  corporation, 

6  individual,  or  individuals  carrying  passengers  between  the 

7  several  ports  of  the  United  States,  or  between  the  ports  of 

8  the  United  States  and  'foreign  countries,  either  upon  the 

9  high  seas,  or  in  foreign  waters,  or  the  Great  Lakes,  or 

10  whether  in  foreign  or  domestic  vessels,  or  caused  by  or 

11  through  the  wrongful  acts,  neglect,  or  default  of  the  ser- 

12  vants,  ofScers,  or  crews  of  such  carrying  vessels,  actions 

13  for  damages  shall  be  against  such  ship  or  navigation  com- 

14  pany,  corporation,  individual,  or  individuals  owning  or 

15  navigating  such  vessels,  in  the  courts  of  the  United  States, 

16  where  service  can  be  had  on  such  offending  ship  or  navi- 

17  gation  company,  corporation,  individual,  or  individuals, 

18  under  the  laws  prevailing  where  suits  may  be  brought,  and 

19  such  suits  may  be  in  rem  or  in  personam. 

20  Sec.  2.     That  whenever  the  death  of  a  person  shall  be 

21  caused  by  the  wrongful  acts,  neglect,  or  default  set  forth 
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1  in  the  first  section  of  this  Act,  an  action   therefor  shall 

2  survive  and  shall  be  brought  by  and  in  the  names  of  the 

3  personal  representatives  of  such  deceased  persons  for  the 

4  benefit  of  the  next  of  kin  of  such  deceased   person,  and 

5  either  party  to  such  actions  shall  be  entitled  to  a  jury  as 

6  in  suits  at  common  law. 

7  Sec.  3.     That  the  United  States  district  courts  in  ad- 

8  miralty  and  the  circuit  courts  of  the  United  States   in 

9  actions  on  the  case  shall  have  jurisdiction  in  all  such  suits, 

10  and  all  actions  for  such  deaths  or  injuries  comtemplated 

11  by  this  Act  shall  be  instituted  within  five  years  from  the 

12  time  the  actions  accrued. 


REPORT 


OF  THE 


COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

To  the  American  Bar  Association : 

Your  Committee  on  Judicial  Administration  and  Remedial 
Procedure  report : 

That  nothing  was  referred  to  this  committee  at  the  last  ses- 
sion, and  nothing  has  occurred  to  the  members  of  the  com- 
mittee requiring  a  formal  report. 

The  special  committee  having  in  charge  the  amendment 
to  the  statute  relating  to  the  United  States  Circuit  Court  of 
Appeals  will,  at  the  proper  time,  make  report  of  that  work, 
which  will  cover  all  that  has  been  done  under  the  head  of  this 
committee. 

A.  J.  McCrary, 

Chairman. 


(857) 


OP  THE 

COMMITTEE  ON  COMMERCIAL  LAW. 

To  the  American  Bar  Association : 

Your  Committee  on  Commercial  Law  begs  leave  to  submit 
the  following  report : 

At  the  annua^  meeting  of  the  Association  in  1899,  this 
Committee  submitted  a  report  upon  the  Bankruptcy  Law, 
which  report  was  approved  and  adopted  by  the  Association. 
The  opinion  of  your  Committee  as  expressed  in  such  report 
and  as  approved  and  adopted  by  the  Association  was  as  follows : 

^^  1.  That  a  Bankrupt  Law  is  wise  and  beneBcent  legislation. 

2.  That  the  general  features  of  the  present  Bankrupt  Law- 
should  have  the  approval  and  support  of  the  bar  and  the  com- 
mercial community. 

3.  That  whatever  amendments  are  made  to  the  provisions 
of  the  law  relating  to  voluntary  bankruptcy  should  be  in  the 
line  of  a  better  protection  to  the  creditor  against  fraud  in  the 
bankruptcy  proceedings. 

4.  That  the  amendments  to  the  provisions  of  the  law  relat- 
ing to  involuntary  bankruptcy  should  be  along  the  lines  of  a 
better  remedy  for  the  creditor  for  fraud,  actual  or  contemplated, 
on  the  part  of  the  debtor  previous  to  the  institution  of  bank- 
ruptcy proceedings. 

3.  That  the  ideal  Bankrupt  Law  is  one  that 

(a)  Allows  every  honest  debtor  to  procure  a  speedy  dis- 
charge from  his  obligations  upon  the  surrender  of  all  his 
property ; 

(b)  Gives  every  creditor  a  complete  remedy  against  actual 
or  contemplated  fraud  on  the  part  of  the  debtor ; 

(c)  Punishes  all  fraud  on  the  part  of  the  debtor  or  creditor 
with  relentless  severity." 

This  report  seems  to  have  met  with  general  approval  from 

the  bar  and  the  mercantile  community. 

(358)  • 
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The  Attorney  General  of  the  United  States  in  his  annual 
report  has  quoted  from  it  extensively  and  with  unqualified 
commendation,  it  has  been  before  the  members  of  the  Judi- 
ciary Committee  of  both  houses  of  Congress,  and  it  is  the 
basis  of  much  proposed  remedial  legislation. 

The  members  of  the  Committee  on  Commercial  Law  con- 
gratulate the  members  of  the  American  Bar  Association  on 
the  high  stand  the  Association  has  taken  on  the  bankruptcy 
question,  and  they  thank  the  Association  for  the  solid  and 
substantial  support  it  has  given  to  your  Committee  in  its  efforts 
to  sustain  and  improve  the  law. 

Your  Committee  on  Commercial  Law,  at  the  last  meeting  of 

the  Association,  was  instructed 

*'  To  continue  its  study  and  investigation  of  the  practical 
workings  of  the  Bankrupt  Law,  and  to  report  further  thereon 
at  the  next  meeting  of  the  Association,  with  any  amendments 
they  may  deem  necessary  for  the  perfection  of  the  statute." 

Your  Committee  has  obeyed  the  command  of  the  Associa- 
tion, and  has  continued  its  study  and  investigation  of  the 
practical  workings  of  the  Bankrupt  Law. 

We  have  kept  in  close  touch  with  the  United  States  Attorney 
General,  the  Congressional  Judiciary  Committees  and  the 
principal  commercial  bodies  of  the  country. 

On  March  22nd  last,  Hon.  George  W.  Ray,  of  New  York, 
Chairman  of  the  Judiciary  Committee,  introduced  into  the 
House  of  Representatives  a  comprehensive  and  carefully  drawn 
bill  amending  the  bankruptcy  act. 

At  a  meeting  of  our  Committee  held  in  New  York  City,  on 
April  29th  last,  we  had  the  Ray  bill  before  us,  and  after  care- 
fully considering  its  provisions,  we  adopted  the  following 
resolution : 

^^  Mesotved,  That  the  amendments  proposed  to  the  National 
Bankrupt  Act  by  the  Ray  bill,  now  pending  before  the  House 
of  Representatives,  meet  with  the  hearty  approval  of  this 
Committee." 

This  resolution  was  transmitted  to  the  Judiciary  Committee 

of  both  houses  of  Congress  and  to  the  Attorney  General,  and 


360  REPORT   OF   COMMITTEE   ON 

we  have  had  considerable  correspoDdence  with  them  upon  the 
subject. 

The  Ray  bill  failed  of  passage  at  the  last  session  of  Congress, 
but  is  still  on  the  calendar  and  is  likely  to  be  brought  up  at  the 
next  session. 

We  ask  the  Association  to  sustain  your  Committee  in  approv- 
ing the  Ray  bill,  and  to  give  the  bill  the  formal  approval  of  the 
Association. 

The  Ray  bill  deals  principally  with  the  sections  of  the 
bankruptcy  act  which  relate  to  voluntary  bankruptcy. 

Its  most  radical  and  important  amendments  are  to  section 
fourteen  of  the  act,  and  relate  to  the  grounds  upon  which  a 
discharge  in  bankruptcy  may  be  refused. 

Section  fourteen,  as  the  law  now  stands  unamended  by  the 
Ray  bill,  is  as  follows : 

"Section  14. — Discharges,  When  Granted,  (a)  Any 
person  may,  after  the  expiration  of  one  month  and  within  the 
next  twelve  months  subsequent  to  being  adjudged  a  bankrupt, 
file  an  application  for  a  discharge  in  the  court  of  bankruptcy 
in  which  the  proceedings  are  pending  ;  if  it  shall  be  made  to 
appear  to  the  judge  that  the  bankrupt  was  unavoidably  pre- 
vented from  filing  within  such  time,  it  may  be  filed  within  but 
not  after  the  expiration  of  the  next  six  months. 

(6)  The  judge  shall  hear  the  application  for  a  discharge,  and 
such  proofs  and  pleas  as  may  be  made  in  opposition  thereto  by 
parties  in  interest,  at  such  tii^e  as  will  give  parties  in  interest 
a  reasonable  opportunity  to  be  fully  heard,  and  investigate  the 
merits  of  the  application  and  discharge  the  applicant  unless 
he  has 

(7)  Committed  an  offense  punishable  by  imprisonment  as 
herein  provided;  or 

(^)  With  fraudulent  intent  to  conceal  his  true  financial  con- 
dition and  in  contemplation  of  bankruptcy,  destroyed,  concealed 
or  failed  to  keep  books  of  account  or  records  from  which  his 
true  condition  might  be  ascertained. 

(^c)  The  confirmation  of  a  composition  shall  discharge  the 
bankrupt  from  his  debts,  other  than  those  agreed  to  be  paid  by 
the  terms  of  the  composition  and  those  not  affected  by  a 
discharge." 
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Section  fourteen,  as  amended  by  the  Ray  bill,  would  read : 

''  Section  14. — Discharges,  When  Granted,  (a)  Any 
person,  not  a  corporation,  may,  after  the  expiration  of  two 
months  and  within  the  next  twelve  months  subsequent  to  being 
adjudged  a  bankrupt,  file  an  application  for  a  discharge  in  the 
court  of  bankruptcy  in  which  the  proceedings  are  pending ;  if 
it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was 
unavoidably  prevented  from  filing  it  within  such  time,  it  may 
be  filed  within  but  not  after  the  expiration  of  the  next  six 
months. 

(b)  The  judge  shall  hear  the  application  for  a  discharge  and 
such  proofs  and  pleas  as  may  be  made  in  opposition  thereto  by 
parties  in  interest,  at  such  time  as  will  give  parties  in  interest 
a  reasonable  opportunity  to  be  fully  heard,  and  investigate  the 
merits  of  the  application  and  discharge  the  applicant  unless 
he  has 

(i)  Committed  an  offense  punishable  by  imprisonment  as 
herein  provided ;  or 

(p)  With  intent  to  conceal  his  financial  condition,  since  the 
passage  of  this  Act,  destroyed,  concealed  or  failed  to  keep 
books  of  account  or  records  from  which  such  condition  might 
be  ascertained ;  or 

(<^)  Obtained  property  on  credit,  which  has  not  been  paid 
for  or  restored  at  the  time  the  petition  is  filed  by  or  against 
him,  upon  a  materially  false  statement  in  writing  made  by  him 
to  any  person  for  the  purpose  of  obtaining  credit,  or  of  being 
communicated  to  the  trade,  or  to  the  person  from  whom  he 
obtained  such  property  on  credit ;  or 

(,^)  Made  a  fraudulent  preference  which  has  not  been  sur- 
rendered within  ten  days  after  demand  by  a  receiver  or  trustee ; 
or 

(5)  Made  a  fraudulent  transfer  of  any  portion  of  his  property 
to  any  person  ;  or 

(6)  Materially  contributed  to  or  brought  on  his  bankruptcy 
by  gambling ;  or 

(7)  Been  granted  a  discharge  in  bankruptcy  within  six 
years;  or 

(8)  In  the  course  of  his  proceeding  refused  to  obey  any  law- 
ful order  of  or  to  answer  any  question  approved  by  the  court." 

It  will  be  seen   that  the  two  grounds  of  opposition  to  the 

discharge  of  the  bankrupt  contained  in  the  original  bill  are 

retained,  and  six  new  grounds  of  opposition  added. 

24 
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Under  the  original  bill  it  seemed  almost  impossible  to  pre- 
vent the  granting  of  a  discharge.  The  courts  have,  however, 
been  better  than  the  statute,  and  in  many  cases  discharges  have 
been  refused  even  under  the  law  as  it  now  stands ;  but  the 
additional  grounds  for  refusing  a  discharge,  which  the  Ray  bill 
provides  for,  will  make  the  law  very  much  cleaner,  and  do  much 
to  prevent  its  abuse  and  its  use  for  fraudulent  purposes. 

Section  seventeen,  which  relates  to  debts  not  affected  by  a 
discharge,  remains  the  same,  except  as  to  the  second  sub- 
division. 

In  the  law  as  it  now  stands,  the  debts  exempted  by  this 
second  sub-division  from  the  operation  of  a  discharge  are : 

'*  Judgments  in  actions  for  fraud,  or  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another." 

•    Under  the  Ray  bill  amendments  the  debts  exempted  by  the 

second  sub-division  would  be ; 

"  Liabilities  for  frauds,  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  willful  and  malicious 
injuries  to  the  person-  or  property  of  another,  or  for  alimony 
due  or  to  become  due,  or  for  maintenance  or  support  of  wife 
or  child,  or  for  seduction  of  an  unmarried  female." 

This  amendment  further  improves  the  act  in  the  interest  of 
good  morals. 

Section  three,  which  enumerates  the  acts  of  bankruptcy,  is 
amended  only  as  to  the  fourth  enumerated  act  of  bankruptcy. 
Under  the  present  law,  sub-division  four  makes  it  an  act  of 
bankruptcy  if  the  bankrupt  has 
**  made  a  general  assignment  for  the  benefit  of  his  creditors." 

Under  the  Ray  bill  amendment  this  is  changed  so  as  to 

read  as  follows : 

''  Made  a  general  assignment  for  the  benefit  of  his  credi- 
tors, or,  if  a  corporation,  applied  for  or  been  put  in  charge  of 
a  receiver  or  trustee  under  the  laws  of  a  State  or  Territory  or 
of  the  United  States,  on  the  ground  of  insolvency." 

Section  four,  which  relates  to  who  may  become  bankrupts,  is 
amended  so  as  to  allow  a  corporation  to  become  a  voluntary 
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bankrupt  with  the  assent  of  a  majority  of  its  stockholders,  but 

provision  is  made  that 

'^  (d)  The  bankruptcy  of  a  corporation  shall  not  release  its 
officers,  directors  or  stockholders,  as  such,  from  any  liability 
under  the  laws  of  a  State  or  Territory  of  the  United  States." 

The  other  changes  made  by  the  Ray  bill  are  not  of  especial 
importance  in  connection  with  our  report. 

Your  Committee  has  given  its  unqualified  endorsement,  and 
asks  this  Association  to  give  its  unqualified  endorsement,  to  all 
the  amendments  proposed  by  the  Ray  bill.  We  believe  that 
there  is  not  one  of  them  that  does  not  tend  to  the  perfection  of 
the  Bankruptcy  Law. 

We  hope  that  the  Ray  bill  may  be  passed  without  amend- 
ment, and  we  do  not  ask  that  its  passage  should  be  imperiled 
by  the  addition  of  the  further  amendments  which  your  Com- 
mittee believe  should  be  made  to  the  Bankruptcy  Law. 

The  Ray  bill  is  not,  however,  in  the  opinion  of  your  Com- 
mittee, by  any  means  the  end  of  desirable  bankruptcy  legisla- 
tion. It  is  unqualifiedly  desirable  so  far  as  it  goes,  but  before 
the  Bankruptcy  Act  can  be  perfected  we  believe  further 
amendments  not  included  in  the  Ray  bill  will  have  to  be  made. 

The  Ray  bill  leaves  the  Bankruptcy  Act,  so  far  as  it  is  an 
act  for  voluntary  bankruptcy  and  for  the  discharge  of  a  vol- 
untary bankrupt,  in  a  tolerably  perfect  condition.  We  know 
of  little  more  to  ask  of  the  Bankruptcy  Act  as  a  provision  for 
voluntary  bankruptcy.  It  furnishes  an  avenue  through  which 
an  honest  but  unfortunate  debtor  may  seek  and  promptly 
obtain  the  application  of  his  present  property  towards  the 
payment  of  his  debts  and  the  discharge  of  his  future  earnings 
or  acquisitions  from  all  liability  for  them.  It  furnishes  all 
the  safeguards  which  experience  has  found  to  be  available  to 
protect  the  community  from  a  dishonest  debtor  who  seeks  to 
obtain  his  discharge  without  giving  up  his  property.  It  fur- 
nishes a  machine,  which  can  be  used  effectively  and  economi- 
cally, for  the  administration  of  the  estate  of  an  insolvent 
person. 
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We  believe  that  with  the  Ray  bill  amendments  the  debtor 
has  nothing  more  to  ask  of  the  Bankruptcy  Law. 

But  what  of  the  creditor  ? 

The  stand  which  your  Committee  and  this  Association  took 
last  year  in  favor  of  a  Bankruptcy  Law  which  should  be  a  law 
for  the  benefit  of  a  creditor  as  well  as  for  the  benefit  of  a 
debtor,  has  met  with  almost  universal  approval. 

The  clarion  note  which  the  Association  sounded  at  Buffalo 
in  1899,  evoked  a  hearty  response  from  the  bar  and  the  mer- 
cantile community  throughout  the  nation. 

A  one-sided  Bankrupt  Law  can  never  become  a  permanent 
part  of  American  jurisprudence.  A  law  which  is  intended 
only  to  allow  debtors  to  escape  from  the  payment  of  their 
debts  will  never  permanently  commend  itself  to  the  fair- 
minded  people  of  the  United  States.  A  Bankrupt  Law,  to  be 
permanent  must  be  just,  and  to  be  just,  it  mupt  be  a  law  for 
the  honest  creditor  as  well  as  for  the  honest  debtor. 

The  features  of  the  Bankruptcy  Act  which  relate  to  involun- 
tary bankruptcy  are  quite  as  important  as  those  which  relate 
to  voluntary  bankruptcy.  The  provisions  which  allow  a  cred- 
itor to  seek  relief  when  his  debtor  is  doing  or  contemplating 
wrong,  are  quite  as  important  as  those  which  allow  a  debtor 
relief  when  a  creditor  may  be  seeking  to  oppress  him. 

Credit  is  the  confidence  which  a  fair-minded  creditor  re- 
poses in  an  honest  debtor  The  voluntary  part  of  a  bank- 
rupt law  gives  relief  to  the  debtor  when  the  creditor  becomes 
over-exacting  or  demands  impossibilities,  and  the  involuntary 
part  of  the  law  should  be  just  as  eff'ective  to  give  relief  to  the 
creditor  when  the  confidence  which  he  has  reposed  in  the 
debtor  has  been  found  to  be  misplaced.  If  a  creditor  is  to  be 
limited  in  his  remedy  to  the  sequestration  of  the  present 
property  of  a  debtor  and  is  to  be  cut  off  from  all  claim  upon 
future  earnings  or  acquisitions,  he  should  at  least  be  given 
every  possible  remedy  against  the  present  property  on  which 
alone  he  may  rely  for  the  payment  of  his  debt.  If  you  take 
away  one  remedy  you  should  give  another  of  at  least  equal 
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valae,  else  you  impair  the  basis  of  commercial  credits  and 
injure  the  debtor  quite  as  much  as  the  creditor. 

The  part  of  the  Bankruptcy  Act  which  relates  to  involun- 
tary bankruptcy  is  the  part  which  is  especially  intended  for  the 
benefit  of  a  creditor,  and  is  intended  to  compensate  him  for 
what  he  has  to  give  up  when  the  debtor  gets  his  discharge  and 
he  loses  his  remedy  against  future  earnings  or  acquisitions. 

The  compensation  should  be  equivalent  to  the  loss.  The 
protection  and  security  which  the  creditor  acquires  by  the 
involuntary  portions  of  the  act  should  be  equal  to  the  loss 
which  he  suffers  by  reason  of  the  rights  which  the  debtor  has 
under  the  voluntary  features  of  the  act. 

It  is  our  opinion  that  the  Bankruptcy  Law  as  it  now  stands, 
and  as  it  will  stand  if  the  Ray  amendments  are  adopted,  does 
not  furnish  a  sufficient  compensation  to  the  creditor  for  the 
loss  that  he  suffers  in  being  obliged  to  give  up  his  remedy 
against  the  future  earnings  and  acquisitions  of  the  del)tor. 
We  believe  the  bankruptcy  law,  as  it  now  stands  and  as  it  will 
stand  with  the  Ray  amendments  added,  to  be  one-sided — to  be 
a  debtor's  law  rather  than  a  debtor's  and  creditor's  law — to  be 
a  law  for  the  benefit  of  one  class  in  the  community  rather  than 
for  the  benefit  of  all  classes. 

It  is  class  legislation. 

It  interferes  with  the  laws  of  trade  only  by  making  them 
more  unjust.  It  interferes  with  commercial  credits  by  taking 
away  the  basis  of  all  credits  and  substituting  nothing  satisfac- 
tory in  its  place.  It  adds  an  additional  peril  which  the  cred- 
itor has  to  take  into  account  when  he  is  considering  the  ques- 
tion of  giving  credit  to  a  debtor.  It  makes  credits  more 
unsafe  than  before,  and  so  restricts  the  giving  of  credits.  It 
takes  away 'the  ability  of  the  debtor  to  obtain  credit  by  mak- 
ing \t  unsafe  for  the  creditor  to  grant  it. 

The  first  part  of  Section  three  of  the  Bankrupt  Act,  as 

amended  by  the  Ray  bill,  will  read  as  follows : 

''  Section  3. — Acts  of  Bankruptcy.  Acts  of  bankruptcy 
by  a  person  shall  consist  of  his  having 
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(7)  Conveyed,  transferred,  concealed,  or  removed,  or  per- 
mitted to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them ;  or 

(^)  Transferred,  while  insolvent,  any  portion  of  his  property 
to  one  or  more  of  his  creditors  with  intent  to  prefer  such 
creditors  over  his  other  creditors ;  or 

(J)  Suffered  or  permitted  while  insolvent,  any  creditor  to 
obtain  a  preference  through  legal  proceedings,  and  not  having, 
At  least  five  days  before  a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference,  vacated  or  discharged  such 
preference;  or 

(4)  Made  a  general  assignment  for  the  benefit  of  his  cred- 
itors, or,  if  a  corporation,  applied  for  or  been  put  in  charge 
of  a  receiver  or  trustee  under  the  laws  of  a  State  or  Territory 
or  of  the  United  States,  on  the  ground  of  insolvency;  or 

(5)  Admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground/' 

Your  Committee  recommends  as  an  amendment  to  Section 

three,  two  additional  acts  of  bankruptcy  to  be  added  to  the 

five  already  provided  for,  as  follows : 

''  Or  (6)  while  insolvent  risked  his  money,  or  estate  or  any 
substantial  part  thereof,  or  diminished  the  security  of  his 
creditors  by 

a)  Gambling  or 

[b)  Speculating  in  any  securities  or  property  outside  of  his 
ordinary  business  or 

(c)  So  wastefuUy,  recklessly  or  improvidently  managing  his 
business  affairs  as  to  do  substantial  injury  to  his  creditors  or 
imperil  the  claims  of  such  creditors. 

Or  (7)  If  a  corporation  paid,  while  insolvent,  extravagant 
salaries  to  its  officers  or  employes." 

We  do  not  claim  for  our  proposed  amendment  that  it  covers 
the  whole  ground  or  that  it  is  by  any  means  the  last  word  that  is 
to  be  said  in  respect  to  the  features  of  the  law  whicK  provide  for 
involuntary  bankruptcy.  We  are  well  aware  of  the  practical 
difficulties  in  the  way  of  accomplishing  what  we  seek.  We 
know  too  well  the  infirmity  of  human  language,  especially 
when  one  attempts  to  provide  by  general  phrases  for  particu- 
lar emergencies. 
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But  we  believe  that  the  adoption  of  this  amendment  would 
do  something  towards  remedying  the  evil  which  we  have 
endeavored  to  set  forth,  and  would  make  the  Bankruptcy  Act 
a  fairer  piece  of  legislation. 

We  believe  it  would  do  something — perhaps  much — towards 
the  establishment  of  a  more  rational  basis  for  commercial 
credits.  We  believe  it  would  bene6t  the  creditor  by  giving 
him  an  additional  remedy  against  a  reckless  debtor,  and  that 
it  would  benefit  the  honest  debtor  by  giving  him  a  broader 
basis  for  the  credit  that  he  seeks  and  by  taking  away  some  of 
the  elements  of  chance  which  the  creditor  has  to  consider  ^vhen 
the  application  for  credit  is  before  him. 

The  present  "  acts  of  bankruptcy  '*  give  the  creditor  no 
remedy  whatever  unless  the  debtor  deliberately  seeks  to  defraud 
his  creditors  or  to  prefer  one  creditor  over  another,  or  suffers  or 
permits  such  a  preference,  or  commits  an  overt  act  in  the  way 
of  making  an  assignment  for  the  benefit  of  his  creditors,  or 
admits  in  writing  his  inability  to  pay  his  debts  and  is  willing 
to  be  adjudged  a  bankrupt  on  that  ground. 

There  is  nothing  m  the  present  law  or  in  the  law  as  amended 
by  the  Ray  Bill  that  gives  a  creditor  any  remedy  whatever 
against  a  reckless  or  improvident  debto7\ 

The  debtor,  instead  of  using  his  money  to  pay  his  debts, 
may  gamble  with  it,  may  speculate  with  it,  may  use  it  as 
wastefully  or  improvidently  as  he  chooses,  and  the  creditor  has 
no  remedy  except  that  when  his  debt  becomes  due  he  may  sue 
upon  it  and  collect  it  if  he  can. 

A  man  may  have  a  thousand  dollars  in  cash  and  owe  debts 
of  a  thousand  dollars  which  he  ought  to  pay  with  that  cash ; 
instead,  he  may  go  into  a  gambling  house  and  bet  it  on  the 
turn  of  a  wheel,  and  the  creditor  has  no  remedy.  He  may  go 
into  a  worse  than  gambling  house  on  Wall  Street,  or  State 
Street,  or  Chestnut  Street,  and  bet  it  on  the  turn  of  some- 
thing more  uncertain  than  a  wheel,  and  the  creditor  has  no 
remedy.  He  may  indulge  in  wild  recklessness  in  his  business 
ventures,  or  wild  extravagance  in  his  personal  outlays,  and 
the  creditor  has  no  remedy. 
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It  is  the  object  of  our  proposed  amendments  to  furnish  the 
creditor  with  a  remedy  under  such  circumstances.  When  a 
man  is  in  debt  he  has  no  moral — and  we  believe  he  should 
have  no  legal — right  to  use  the  money  or  the  property  with 
which  alone  he  can  pay  that  debt,  in  such  a  way  that  the  cred- 
itor takes  all  the  chances  in  case  of  failure,  and  the  debtor 
reaps  all  the  profit  in  case  of  success. 

We  are  not  at  all  unmindful  of  ihe  diflficulties  in  the  way  of 
enforcing  such  a  provision  in  the  statute  as  we  seek  to  have 
enacted.  It  may  be  that  in  many  cases,  perhaps  most  cases, 
the  creditor  would  not  discover  the  wrong  that  was  being  done 
him  until  it  was  too  late  to  apply  the  remedy.  The  stable 
door  might  be  locked  only  after  the  horse  was  stolen. 

But  the  diflSculty  of  enforcing  a  right  is  no  reason  why  it 
should  be  withheld. 

The  least  that  the  legislature  can  do  is  to  put  it  in  the 
power  of  the  creditor  to  protect  himself  and  leave  it  to  his  dili- 
gence to  apply  the  remedy.  Let  the  legislature  do  its  part, 
and  the  creditor  cannot  then  complain  if  by  any  want  of  dili- 
gence or  alertness  he  fails  to  do  his. 

But  there  would  be  no  greater  inherent  difficulty  in  the  way 
of  enforcing  the  provisions  of  the  statute  that  we  advocate 
than  there  is  in  enforcing  the  statute  against  fraudulent  con- 
veyances or  many  other  statutes  which  are  liable  to  be  evaded ; 
and  there  are  many  cases — no  one  knows  how  many — where 
the  statute  we  propose  might  be  a  strong  and  effective  weapon 
in  the  hands  of  justice. 

Your  Committee  desires  especially  to  commend  the  work 
done  during  the  last  year,  particularly  in  reference  to  the 
administrative  features  of  the  Bankruptcy  Act,  by  the 
National  Association  of  Referees  in  Bankruptcy.  They,  more 
perhaps  than  anyone  else,  are  responsible  for  the  Ray  bill, 
which  cannot  be  too  highly  commended. 

They  are  also  responsible  for  two  other  proposed  amend- 
ments to  the  act  which  seem  to  have  been  made  necessary  by 
decisions  made  since  the  Ray  bill  was  formulated.  These  two 
amendments  are  as  follows : 
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1.  That,  to  meet  the  line  of  decisions  of  which  Columbv^ 

Electric  Co.  vs.  Warden^  99  Fed,  Rep,  JfiO^  is  typical,  section 

fifty-seven-^  {J>lg)  be  amended  to  read  as  follows  : 

*'  {g)  The  claims  of  creditors  who  have  received  preferences 
voidable  under  section  60b  shall  not  be  allowed,  unless  such 
creditor  shall  surrender  such  preferences.*' 

(The  new  part  is  in  italics.) 

The  present  law  as  interpreted  by  these  decisions  is,   as 

stated  in  the  head-note  of  the  Columbus  Electric  Co.  vs.  Worden 

case : 

**  Under  Bankruptcy  Act,  1898,  section  57^,  providing  that 
the  claims  of  creditors  of  a  bankrupt  who  have  received 
preferences  shall  not  be  allowed  unless  they  surrender  their 
preferences,  a  creditor  who  has  actually  received  a  preference, 
by  a  partial  payment  of  his  debt,  within  four  months  before 
the  bankruptcy  of  the  debtor,  cannot  have  his  claim  allowed 
against  the  estate  of  the  bankrupt  without  surrendering  the 
preference ;  and  this,  notwithstanding  the  fact  that  he  received 
the  payment  innocently,  and  that  he  had  no  knowledge  or 
cause  to  believe  that  the  debtor  was  insolvent  or  that  a  prefer- 
ence was  intended." 

The  amendment  would   make   the   creditor   surrender   his 

preference  only  in  case  he  "  had  reasonable  cause  to  believe 

that  it  was  intended  thereby  to  give  a  preference." 

2.  That  section  23  and  section  2  (7)  be  modified,  either  by 
the  repeal  of  section  23J  entirely  and  the  elimination  from 
section  2  (7)  of  the  words :  *'  except  as  herein  otherwise  pro- 
vided," or  by  any  other  proper  change,  to  the  end  that  the 
Federal  courts  charged  with  the  administration  of  the  Bank- 
ruptcy Law  shall  have  concurrent  jurisdiction  with  the  state 
courts  of  all  controversies  between  the  trustee  in  bankruptcy 
and  adverse  claimants ;  this  is  to  meet  the  very  recent  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Bardes  vs.  The  Bank  of  ffawarden,  which  holds  that  the 
United  States  courts  have  no  jurisdiction  under  the  present 
law  in  such  cases. 

We  approve  of  both  these  amendments  and  ask  for  them 
the  approval  of  the  American  Bar  Association.     They  are  in 
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entire  harmony  with  our  effort  to  make  the  Bankruptcy  Act  a 
creditor's  as  well  as  a  debtor's  law. 

Your  Committee  on  Commercial  Law  also  believes  that  the 
fees  of  referees  in  bankruptcy  should  be  increased. 

The  fees  at  present  are  certainly  too  small — insufficient  to 
attract  the  talent  requisite  for  the  office,  and  now  that  the  rush 
of  business  incident  to  the  inauguration  of  the  law  is  over, 
wholesale  resignations  of  referees  are  likely  to  follow  unless 
there  is  an  increase  in  the  compensation.  We  do  not  think 
this  Association  should  attempt  to  fix  the  rate  of  fees  which 
in  their  judgment  should  prevail ;  but  we  think  it  should  call 
the  attention  of  Congress  to  the  fact  that  the  present  rate  is 
insufficient  and  ask  Congress  in  its  wise  judgment  to  make 
such  moderate  increase  as  will  insure  to  this  most  important 
office  the  ability  which  it  needs. 

There  is  no  reason  why  an  officer  of  the  bankrupt's  court 
should  have  to  become  a  bankrupt  himself;  and  the  Bank- 
ruptcy Law,  especially  if  it  is  to  become  a  creditor's  as  well 
as  a  debtor's  law,  ought  to  provide  reasonable  compensation 
for  those  whose  duty  it  is  to  carry  into  effect  its  provisions. 

Your  Committee  on  Commercial  Law,  therefore,  asks  of 
the  Association : 

1.  That  it  ratify  and  approve  the  action  of  the  Committee 
in  relation  to  the  Ray  bill  and  that  it  formally  endorse  the 
Ray  bill  and  advocate  its  passage  at  the  next  session  of  Con- 
gress. 

2.  That  it  approve  the  following  amendments  proposed  by 
the  National  Association  of  Referees  in  Bankruptcy. 

''  1.  That,  to  meet  the  line  of  decisions  of  which  Colvmbua 
Electric  Co,  vs.  Warden^  99  Fed.  J^OO^  is  typical,  section 
fifty- seven-^  {big)  be  amended  to  read  as  follows  : 

'  g.  The  claims  of  creditors  who  have  received  preferences 
voidable  under  section  60bj  shall  not  be  allowed,  unless  such 
creditor  shall  surrender  such  preferences.' 

2.  That  section  23  and  section  2  (7)  be  modified  either  by 
the  repeal  of  section  23b  entirely  and  the  elimination  from 
section  2  (7)  of  the  words,  '  except  as  herein  otherwise  pro- 
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vided,'  or  by  any  other  proper  change,  to  the  end  that  the 
Federal  courts  charged  with  the  administration  of  the  Bank- 
ruptcy Law  shall  have  concurrent  jurisdiction  with  the  State 
courts  of  all  controversies  between  the  trustee  in  bankruptcy 
and  adverse  claimants." 

8.  That  it  recommend  to  Congress  an  increase  in  the  com- 
pensation of  referees  in  bankruptcy. 

4.  That  it  recommend  to  Congress  the  further  amendment 
of  the  third  section  of  the  Bankruptcy  Act  by  adding  to  the 
five  acts  of  bankruptcy  already  enumerated  two  additional 
acts  of  bankruptcy,  as  follows  : 

"  Or  {6)  while  insolvent  risked  his  money  or  estate  or  any 
substantial  part  thereof,  or  diminished  the  security  of  his 
creditors  by 

a)  Gambling  or 

J))  Speculating  in  any  securities  or  property  outside  of  his 
ordinary  business  or 

{c)  So  wastefully,  recklessly  or  improvidently  managing  his 
business  affairs  as  to  do  substantial  injury  to  his  creditors  or 
imperil  the  claims  of  such  creditors. 

Or  (7)  If  a  corporation  paid,  while  insolvent,  extravagant 
salaries  to  its  officers  or  employes." 

The  Committee  is  unanimously  in  favor  of  the  amendments 

to  the  Bankruptcy  Act  advocated  and  endorsed  in  this  report, 

except  that  Mr.  Hagerman  is  opposed  to  the  extension  of  the 

involuntary  features  of  the  Bankrupt  Law,  and  is  also  opposed 

to  that  feature  of  the  Ray  bill  which  makes  it  an  act  of  bank- 

Tuptcy  where  a  corporation  is  put  into  the  hands  of  a  receiver. 

While  dissenting  from  the  majority  of  the  Committee  on  these 

points,  he  is  in  favor  of  all  the  other  recommendations  of  the 

Committee  and  signs  the  report. 

Respectfully  submitted, 

Walter  S.  Logan, 

Chairman. 
James  Hagerman, 
Henry  Budd, 
John  T.  Mason,  R., 
Lawrence  Maxwell, 
New  York,  July  20,  1900.  Committee. 


RE^RORX 


OP  THE 


COMMITTEE  ON  INTERNATIONAL  LAW. 

To  the  American  Bar  Association : 

The  Committee  on  International  Law  respectfully  report  as 
follows : 

Your  committee  was  instructed  at  the  last  meeting  of  the 
Association  to  bring  to  the  attention  of  the  President  and  the 
Senate  the  resolution  adopted  by  this  Association  at  its  last 
meeting,  in  reference  to  the  Convention  for  the  Peaceful 
Adjustment  of  International  Differences,  which  had  been 
adopted  at  the  Hague  Congress.  Your  committee  did  accord- 
ingly transmit  a  copy  of  this  resolution  to  the  President  of 
the  United  States  and  to  the  Secretary  of  State,  and  also  to 
the  Senate  of  the  United  States,  and  it  conferred  with  com- 
mittees from  other  bodies,  and  especially  with  a  committee  of 
the  International  Law  Association,  which  had  been  appointed 
on  the  same  subject.  It  was  not  deemed  advisable  that  your 
committee  should  request  a  public  hearing  before  the  Commit- 
tee on  Foreign  Relations  of  the  United  States  Senate.  The 
Convention  referred  to  was  transmitted  to  the  Senate  of 
the  United  States  by  the  President,  and  was  ratified 
by  the  Senate.  We  were  informed  by  the  State  Depart- 
ment, July  24,  1900,  that  this  Convention  had  then  also 
been  ratified  by  Spain,  by  Austria,  by  Russia  and  by  the 
Netherlands. 

The  committee  recommends  for  adoption  the  following  reso- 
lution : 

Resolved,  That  the  Committee  on  International  Law  be 
authorized  and    requested  to  continue  the  discharge  of  the 
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duty  committed  to  it  at  the  meeting  of  this  Association,  in 
1899. 

Everett  P.  Wheeler, 
Rich'd  M.  Vbnable, 
Henry  St.G.  Tucker. 

Berkeley  Lodge, 
Old  Forge  P.  0.,  N.  Y.,  Aicgust  10,  1900. 

Hon.  Everett  P.  Wheeler, 

New  York,  N.  Y. 
Mr/  dear  Sir  : 

I  have  received  your  letter  of  the  6th,  inclosing  a  copy  of 
the  proposed  report  of  the  Committee  on  International  Law  to 
the  American  Bar  Association,  and  fully  approve  the  same. 

Very  truly  yours, 

Benj.  Harrison. 


OP  THB 


COMMITTEE  ON  OBITUARIES. 

The  Committee  on  Obituaries  announce  the  names  of  mem- 
bers who  have  died  since  the  last  meeting,  as  follows,  viz : 

ALABAMA. 

BoquEMOBE,  John  D., Montgomery. 

INDIANA. 

Bradley,  John  H., LaPorte. 

KoRBLY,  Charles  A., Indianapolis. 

Sayler,  Henry  B., Huntington. 

IOWA. 

Ayres,  O.  B., DesMoinee. 

KENTUCKY. 

Davie,  George  M., Louisville. 

GoEBEL,  William, Covington. 

SuDDUTH,  W.  A., Louisville. 

MAINE. 

Stetson,  Charles  P., Bangor. 

MASSACHUSETTS. 

Endicott,  William  C, Danvers. 

H0PKIN8)  W.  S.  B., Worcester.- 

MICHIGAN. 

CuTCHEON,  Sullivan  M., Detroit. 

^Montgomery,  Martin  V., Lansing. 

MINNESOTA. 

Todd,  William  E., Albert  Lea.- 
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MISSISSIPPI. 

HiLLj  R.  A., Oxford. 

MISSOURI. 

Lewjs,  Jameb  M., St.  Louis. 

NEBRASKA. 

Habwood,  N.  S., Lincoln. 

NEW  HAMPSHIRE. 

Spring,  John  L., Lebanon. 

NEW  YORK. 

Davison,  Charles  A., New  York. 

Robertson,  William  H., Katonah. 

Rogers,  Sherman  S., Buffalo. 

OHIO. 

Pratt,  Charles, Toledo. 

PENNSYLVANIA. 

Addicks,  William  H., Philadelphia. 

VERMONT. 

Phelps,  Edward  J., Burlington.. 

WISCONSIN. 

♦Bennett,  John  R., Janeaville. 

Mallory,  James  A., Milwaukee. 

Sutherland,  GilOuoe  E., Milwaukee. 

John  Hinkley, 

J.  W.  Fellows, 

E.  M.  Bartlett, 

Committee, 
Saratoga  Springs,  N.  Y.,  August  29,  1900. 

Note. — This  report  includes  those  members  of  whose  death  the  Com- 
mittee have  been  informed  up  to  August  29th,  1900.  Obituary  notices^ 
(including  some  members  not  in  the  above  report)  will  be  found  near  the 
end  of  this  volume. 

''^Obituary  notice  published  in  the  1899  report. 
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COMMITTEE  ON  LAW  REPORTING  AND  DIGESTING. 

To  the  American  Bar  Association : 

Your  committee  have  little  to  add  to  the  suggestions  they 
made  in  their  reports  of  last  year  and  the  year  before  it.  The 
two  things  to  which  especially  the  attention  of  the  Association 
has  been  directed  are  the  importance  of  uniformity  of  plan  in 
the  reports  and  digests  of  the  different  jurisdictions  through- 
out the  country  and  the  inconvenience  of  the  rapid  increase 
in  the  number  and  volume  of  the  reported  cases. 

We  suggested  in  1898  that  the  most  practicable  way  of 
securing  uniformity  was  to  have  the  state  reports  follow  the 
general  plan  of  those  series  of  reports  and  digests  that  are 
common  to  the  whole  country,  and  that  if  improvements  were 
to  be  made,  these  plans  should  be  taken  as  the  basis  of  the 
work,  and  so  a  model  might  be  obtained  to  which  all  local 
reports  might  readily  conform.  There  were  then  two  series 
of  digests,  embracing  the  reports  of  all  the  state  and  Federal 
courts.  These  two  have  now  been  combined,  so  that  there  is  but 
one  system  of  classification,  based  upon  that  of  the  Century 
Digest,  in  which  all  the  decisions  of  the  whole  country  down  to 
the  present  time  have  been  collected  and  arranged,  and  the 
publishers  of  this  digest,  accepting:  our  suggestion,  have  taken 
pains  to  facilitate  the  adoption  of  that  plan  by  the  editors  of 
other  reports.  They  have  printed  a  pamphlet  containing  the 
main  titles  of  their  analysis,  with  their  principal  divisions  and 
sub-divisions,  and  notes  showing  the  scope  of  the  various  titles 
and  sub-titles,  and  also  an  introduction  by  the  editor  explain- 
ing the  basis  of  the  analysis  and  the  mode  of  its  application. 
These  they  have  given  to  all  editors  who  have  asked  for 
them  and  they  have  had  not  less  than  one  hundred  applica- 
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tions  for  them  during  the  past  year  and  a  half,  and  the  scheme 
has  already  been  adopted  by  several  of  the  state  editors  for 
their  indexes  and  by  the  compilers  of  several  local  digests 
now  in  course  of  preparation,  and  we  understand  that  it  is  to 
be  adopted  by  the  Bancroft-Whitney  Company  in  their  pub- 
lications and  reports  of  series  of  cases  of  general  interest  to 
the  profession.  It  is  evident  therefore,  that  uniformity  can  easily 
be  obtained  by  the  general  adoption  of  a  plan  that  is  already 
equally  familiar  to  lawyers  in  all  parts  of  the  country;  but 
uniformity  is  not  the  only  end  to  be  sought.  No  state  should 
be  asked  to  give  up  the  excellencies  of  its  own  system  merely 
for  the  sake  of  obtaining  uniformity.  There  are  points  of 
excellence  in  the  plans  of  many  of  the  states  that  should  be 
retained,  and  there  are  defects  in  the  plan  to  which  we  have 
referred  that  should  be  corrected  before  it  is  adopted  as  the 
standard  to  which  the  oflScial  reports  of  the  whole  country 
should  conform.  We  cannot  go  into  the  matter  in  detail,  but 
we  repeat  our  suggestion  that  uniformity  be  sought  by  taking 
as  a  basis  the  system  with  which  we  are  all  equally  familiar, 
and  that  the  reports  of  the  various  states  shall  co-operate  in 
endeavoring  to  contribute  to  the  improvement  of  this  system 
and  the  adoption  of  a  standard  to  which  all  the  digests  should 
substantially  conform. 

The  other  matter  to  which  we  have  called  special  attention 
is  the  rapid  increase  in  the  number  and  volume  of  reported 
decisions.  There  are,  as  we  have  said,  many  opinions  which 
are  of  no  value  as  precedents,  some  because  they  merely  re- 
aflfirm  principles  which  are  already  well  settled,  and  others 
because  they  involve  mere  questions  of  fact.  If  these  were  omit- 
ted from  the  reports  the  volume  of  the  reports  would  be  greatly 
reduced  and  what  remained  would  be  of  real  value.  The 
difficulty  is,  however,  that  neither  the  judges  nor  the  reporters 
are  able  to  decide  with  certainty  what  opinions  are  of 
no  value  to  the  profession. 

The  decisions  make  the  law,  whether  they  are  reported  or 
not,    and  the  bar   wishes   to   judge  for   itself    whether   the 
25 
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decisions  have  departed  from  former  precedents.  There  are 
some  opinions,  however,  that  can  certainly  be  omitted  with 
safety,  and  there  are  many  others  of  which  it  would  be  suffi- 
cient to  publish  merely  the  syllabus  referring  to  the  opinion 
in  the  files  of  the  court.  The  increase  in  the  volume  of  the 
reports  is  so  very  rapid  and  the  expense  and  shelf-room 
involved  in  the  printing  of  them  all  are  so  great  that  even  at 
the  risk  of  losing  something  that  may  be  of  value,  some 
remedy  for  the  evil  must  be  found,  and  we  suggest  that  it  be 
recommended  to  the  reporters  of  the  national  system  and  to 
the  official  reporters  of  the  various  states  that  they  omit  such 
cases  as  are  clearly  of  no  value  as  precedents  and  report  only 
the  syllabus,  or  at  most  an  abstract  of  those  cases  in  which 
the  opinion  deals  merely  with  questions  of  fact  or  applies  well- 
known  principles  to  familiar  conditions  of  fact  and  in  which 
prior  cases  are  not  distinguished,  but  merely  applied  to  the 
case  in  hand.  In  such  cases  reference  should  be  made  to  the 
leading  cases  cited  in  the  opinion. 

Edward  Q.  Keasbey, 

Chairman. 

William  T.  Brantly. 


REPORT 


OF  THE 


COMMITTEE  ON   PATENT,  TRADE-MARK  AND 

COPYRIGHT  LAW. 

To  the  American  Bar  Association : 

Your  Committee  has  continued  the  work  of  the  Special  Com- 
mittee on  Trade-marks,  whose  report  to  the  Association, 
embodying  a  suggested  bill  to  be  presented  to  Congress,  was 
adopted  at  the  last  meeting.  It  has  been  regarded  as  of  the 
utmost  importance  that  the  Association  should  as  far  as  possible 
work  in  harmony  with  the  Commission  appointed  pursuant  to 
the  Act  of  Congress,  approved  June  4,  1898,  to  suggest 
amendments  to  the  patent  and  trade-mark  laws,  and  with  this 
object  in  view,  a  sub- committee  of  your  committee  has  been  in 
Conference,  throughout  the  year,  with  that  commission.  While 
in  many  respects  there  is  entire  harmony  in  the  views  of  the 
Commission  and  your  committee,  your  committee  has  not  yet 
been  able  to  assent  to  all  the  suggestions  informally  advanced 
by  the  Commission  at  these  conferences.  It  is  not  impossible 
that  a  definite  agreement  may  be  reached  as  the  result  of 
further  conference. 

Your  committee  has  its  proposed  bill  prepared,  and  the  same 
is  ready  for  introduction  in  Congress.  It  has,  however,  been 
deemed  wise  not  to  introduce  it  until  the  Commission  has  com- 
pleted its  labors,  when  it  will  become  apparent  whether  or  not 
your  committee  can  approve  the  bill  of  the  Commission  and 
recommend  it  to  the  Association  for  its  approval,  or  will  be 
obliged  to  dissent  from  some  of  its  provisions,  in  which  case  it 
might  become  necessary  that  your  committee  should  introduce 
the  bill  prepared  by  it,  perhaps  with  such  modification  as  may 
be  proper  to  make  it  conform  to  the  bill  of  the  Commission,  as 
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far  as  may  be  done  consistently  with  the  views  of  the  Associa- 
tion, as  expressed  by  its  approval  of  the  bill  submitted  last  year. 

The  form  in  which  the  bill  prepared  by  your  committee  now 
stands  is  hereto  appended.  In  substance,  it  is  the  same  as  the 
bill  approved  by  the  Association  at  its  last  meeting,  changes 
which  are  believed  to  have  improved  the  bill  having  been  made 
in  minor  details  only. 

Your  committee  recommends  that  it  be  authorized  to  continue 
its  efforts  to  secure  the  much-needed  revision  of  the  trade- 
mark laws  of  the  United  States  on  the  lines  of  the  bill  here- 
with submitted,  and  to  cooperate  with  the  Commission  appointed 
under  the  Act  of  Congress  with  the  view  of  obtaining,  as  far 
as  possible,  the  incorporation  into  the  bill  to  be  prepared  by 
the  commission,  of  the  provision  to  which  the  Association  has 
given  its  assent. 

Frederick  P.  Fish, 

Chairman^ 

Edmund  Wetmore, 
Lester  L.  Bond, 
James  H.  Hoyt, 
Arthur  Steuart. 

Note. — A  proposed  form  of  bill  was  presented  with  the 
report. 
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OF  THE 


SPECIAL  COMMITTEE  ON  INDIAN   LEGISLATION. 

To  the  American  Bar  Association: 

Tour  Committee  on  Indian  Legislation  has  further  con- 
sidered the  subject  referred  to  them  and  beg  leave  at  this  time  to 
report  as  follows,  viz. :  The  Committee  still  adhere  to  the  report 
made  by  them  to  the  Association  at  its  annual  meeting  in  1893, 
and  to  the  form  of  the  act  accompanying  said  report  conferring 
upon  Indians  residing  upon  the  Reservations  in  the  various 
states  and  territories,  all  the  legal  rights  and  remedies  possessed 
by  citizens  of  the  United  States,  and  herewith  report  for  the 
action  of  the  American  Bar  Association  a  resolution,  which 
they  deem  expedient  to  have  adopted  by  the  Association  at 
this  meeting,  viz.  : 

Resolved,  That  the  American  Bar  Association  readopts  and 
reaffirms  its  action  on  the  matter  of  Indian  Legislation,  taken 
at  its  annual  meeting  in  1893,  and  earnestly  recommends  to 
the  Honorable  Secretary  of  the  Interior,  the  Honorable  Com- 
missioner of  Indian  Affairs,  and  to  the  chairman  of  the  Com- 
mittee on  Indian  Affairs  of  the  Senate  and  of  the  House  of 
Representatives,  that  such  legislation  be  had  at  the  earliest 
time  practicable  as  will  confer  upon  all  Indians  residing  upon 
the  Reservations  in  the  various  states  and  territories  of  the 
United  States,  and  vest  in  them  all  the  legal  rights  and  reme- 
dies possessed  by  citizens  of  the  United  States  unless  other- 
wise expressly  provided  by  law. 

Resolved,  That  the  Secretary  of  this  Association  transmit  a 
copy  of  this  resolution,  together  with  the  report  of  the  Com- 
mittee on  Indian  Legislation,  and  the  action  of  this  Associationi 
thereon  at  the  Annual  Meeting  of  1893,  to  the  President  of 
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the  United  States,  the  Honorable  Secretary  of  the  Interior, 
the  Honorable  Commissioner  of  Indian  Affairs,  and  to  each 
member  of  the  Committee  on  Indian  Affairs  of  the  House  of 
Representatives  and  of  the  Senate  in  the  present  Congress. 

Respectfully  submitted, 

John  B.  Sanborn, 

Chairman, 

Gardiner  Lathrop, 

L.  G.  Kinne. 

Note. — The  report  of  the  Special  Committee  on  Indian 
Legislation,  submitted  at  the  meeting  of  the  American  Bar 
Association  held  at  Milwaukee,  on  September  1, 1893,  and  the 
proposed  form  of  act,  are  here  appended  for  reference.  This 
report  when  presented  was  received  and  referred  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform  for  consideration 
and  report  at  the  next  meeting.  At  the  meeting  held  at  Sara- 
toga Springs  on  August  24,  1894,  the  Committee  on  Juris- 
prudence and  Law  Reform  reported,  recommending  the  passage 
of  the  resolutions  reported  by  the  Committee  on  Indian  Legis- 
lation in  1893  as  recommended  at  the  end  of  the  1893  report. 
The  Secretary  complied  with  the  resolution  in  January,  1895, 
by  sending  to  the  President  of  the  United  States,  the  Secretary 
of  the  Interior,  the  Commissioner  of  Indian  Affairs  and  to 
each  member  of  Congress  a  copy  of  the  report. 


RE)  PORT 

OF  THE 

SPECIAL  COMMITTEE  ON  INDIAN  LEGISLATION. 
[Made  to  the  Association,  September  1,  1893.] 

To  the  American  Bar  Association  : 

Your  Committee  on  Indian  Legislation  respectfully  report 
that  they  have  had  under  consideration  the  subject  referred  to 
them  and  have  agreed  upon  the  following  report,  viz. : 
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First — That  this  Association  and  the  respective  members 
thereof  will  exercise  all  the  influence  at  their  command  to 
carry  into  practical  effect  the  sentiment  and  principle  expressed 
by  the  Association  at  its  meeting  in  Boston,  August  26, 1891, 
in  the  following  words,  viz.:  "It  is  the  opinion  of  this  Asso- 
ciation that  the  United  States  should  provide  at  the  earliest 
possible  moment  courts  and  a  system  of  law  for  the  Indian 
Reservations." 

Your  Committee  are  of  the  opinion  that  there  can  be  no 
practical  civilization  with  the  Indians,  or  any  other  people, 
until  a  rational  code  of  laws  is  established  and  adequate  means 
provided  for  their  efficient  and  speedy  execution. 

But  comparatively  few  of  our  public  men,  or  of  our  people 
of  any  class,  make  themselves  familiar  with  the  details  of  the 
Indian  service  or  with  the  condition  of  the  Indian  tribes.  It 
seems,  however,  that  all  who  have  done  so,  whether  as  philan- 
thropist or  statesman,  during  the  last  quarter  of  a  century, 
have  come  to  the  same  conclusion,  that  the  greatest  need  of 
the  Indian  race  at  the  present  time  is  to  have  established  and 
administered  for  them  a  system  of  law  whereby  all  controver- 
sies between  the  tribes  and  bands  of  Indians  and  the  United 
States,  between  Indians  personally  and  Indians  and  white 
men,  can  be  decided  and  settled  in  the  courts  without  an 
appeal  longer  to  physical  force,  and  that  laws  relating  to  prop- 
erty and  the  descent  of  property  be  established  and  adminis- 
tered for  the  Indians. 

In  support  of  the  foregoing  proposition  the  Committee  have 
felt  at  liberty  to  quote  quite  at  length  from  Document  No.  14, 
Boston  Indian  Citizenship  Committee,  printed  in  the  Atlantic 
Monthly  for  October  and  November,  1891 : 

'^  Upon  some  agencies  the  agent  is  directed  to  appoint 
Indians  to  hear  and  judge  the  complaints  of  their  fellows 
against  one  another,  subject  to  the  revision  of  the  agent  him- 
self, and  ultimately  of  the  commissioner.  The  testimony  is 
uniform,  I  think,  as  to  the  salutary  and  steadying  effect  of 
these  '  courts.'     Of  course  they  are  not  courts  in  our  ordinary 
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sense,  for  thej  do  not  administer  law,  but  merely  certain  rules 
of  the  Indian  Department.  They  bear  about  the  same  relation 
to  courts,  in  the  proper  sense  of  the  term,  that  courts-martial 
do ;  they  are  really  a  branch  of  the  Executive  Department. 
But  their  effect  in  educating  the  Indians  and  assisting  the 
Department  in  its  heavy  burden  of  government  has  been 
such  as  to  point  clearly  to  the  wisdom  of  following  up  this 
good  beginning  (the  suggestion  of  Commissioner  Hiram  Price, 
I  believe)  and  giving  the  Indians  real  courts  and  real  law. 
This  is  what  we  must  do — extend  law  and  courts  of  justice  to 
the  Reservations. 

"A  simple  thing,  indeed,  is  it  not?  Does  this  seem  to  my 
reader,  I  wonder,  as  it  does  to  me,  obviously  just,  obviously 
wise,  obviously  expedient?  Yet  our  legislators  at  Washington 
let  it  linger  year  after  year,  and  we  cannot  get  it  done.  We 
must  demand  of  them  that  they  no  longer  neglect  it;  that  they 
abandon  any  attitude  of  obstruction  upon  this  subject,  any 
mistaken  fancy  that  the  Severalty  Law  has  actually  done  all 
that  has  been  made  possible  by  it.  I  express  the  conviction 
not  merely  of  one  person,  but  of  a  vast  number  of  the  friends 
of  the  Indians,  in  declaring  that  the  one  most  pressing  and 
vital  necessity  to-day  in  this  matter  is  that  of  bringing  the 
Indians  and  all  their  affairs  under  the  steady  operation  of  law 
and  courts.  This  is  saying  no  new  thing.  Many  of  us  who 
had  the  honor  of  advocating  the  Severalty  Law  before  it  was 
passed  always  coupled  it  with  the  demand  for  extending  law  to 
the  Indians.  This  necessity  has  long  been  obvious ;  indeed,  it 
sickens  one  to  look  back  and  see  how  uniform  and  how  pressed 
has  been  the  cry  for  this,  during  many  years,  as  the  thing 
most  needful. 

*'  Let  me  repeat  some  of  these  utterances.  Nearly  twenty 
years  ago,  in  1873,  the  Indian  commissioner  urged  this  matter 
in  his  report,  and  again,  in  1874,  pressed  it  with  careful, 
specific  recommendations  for  establishing  a  system  of  law 
among  the  Indians.  In  1876  the  Indian  commissioner  (J.  Q. 
Smith)  said  in  his  annual  report:  *  My  predecessors  have  fre- 
quently called  attention  to  the  startling  fact  that  we  have 
within  our  midst  275,000  people,  the  least  intelligent  portion 
of  our  population,  for  whom  we  provide  no  law,  either  for  their 
protection  or  for  the  punishment  of  crime  committed  among 

themselves Our  Indians  are  remitted  by  a  great 

civilized  government  to  the  control,  if  control  it  can  be  called, 
of  the  rude  regulations  of  petty,  ignorant  tribes.     Year  after 
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year  we  expend  millions  of  dollars  for  these  people  in  the 
faint  hope  that,  without  law,  we  can  civilize  them.  That  hope 
has  been  to  a  great  degree  a  long  disappointment,  and  year 
after  year  we  repeat  the  folly  of  the  past.  That  the  benevolent 
efforts  and  purposes  of  the  government  have  proved  so  largely 
fruitless  is,  in  my  judgment,  due  more  to  its  failure  to  make 
these  people  amenable  to  our  laws  than  to  any  other  cause, 
or  to  all  other  causes  combined.  I  believe  it  to  be  the  duty  of 
Congress  at  once  to  extend  over  Indian  Reservations  the  juris- 
diction of  United  States  courts,  and  to  declare  that  each  Indian 
in  the  United  States  shall  occupy  the  same  relation  to  law  that 
a  white  man  does.  ...  I  regard  this  suggestion  as  by 
far  the  most  important  which  I  have  to  make  in  this  report.' 

^'  In  1877  the  wise  and  devoted  Bishop  Hare  said,  in  a  pas- 
sage which  was  quoted  at  length  by  the  Indian  Commissioner 
in  his  report  of  1883,  with  renewed  recommendations :  '  Civil- 
ization has  loosened,  in  some  places  broken,  the  bonds  which 
regulate  and  hold  together  Indian  society  in  its  wild  state, 
and  has  failed  to  give  the  people  law  and  oflScers  of  justice  in 
their  place.  This  evil  still  continues  unabated.  Women  are 
brutally  beaten  and  outraged;  men  are  murdered  in  cold 
blood ;  the  Indians  who  are  friendly  to  schools  and  churches 
are  intimidated  and  preyed  upon  by  the  evil- disposed  ;  children 
are  molested  on  their  way  to  school,  and  schools  are  dispersed 
by  bands  of  vagabonds ;  but  there  is  no  redress.  This 
accursed  condition  of  things  is  an  outrage  upon  the  One  Law- 
giver. It  is  a  disgrace  to  our  land.  It  should  make  every 
man  who  sits  in  the  national  halls  of  legislation  blush.  And, 
wish  well  to  the  Indians  as  we  may,  and  do  for  them  what  we 
will,  the  efforts  of  civil  agents,  teachers  and  missionaries  are 
like  the  struggles  of  drowning  men  weighted  with  lead,  as  long 
as,  by  the  absence  of  law,  Indian  society  is  left  without  a  base.' 
In  this  same  year  (1877)  Indian  agents  declared  over  and 
over  again  that  a  system  of  law  on  the  Reservations  was  the 
great  need.  'By  far  the  greatest  need  of  this  agency,'  said 
one  of  them,  '  is  civil  law.  Give  us  civil  law  and  power  to 
execute  it'  In  1878  the  Indian  Commissioner  in  his  report 
quoted  Joseph,  the  famous  and  very  able  Nez  Perce  chief,  as 
saying  that  '  the  greatest  want  of  the  Indians  is  a  system  of 
law  by  which  controversies  between  Indians  and  between 
Indians  and  white  men  can  be  settled  without  appealing  to 
physical  force Indians  ....  understand  the  oper- 
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^tion  of  law,  and  if  there  were  any  statutes  the  Indians  would 
be  perfectly  content  to  place  themselves  in  the  hands  of  a 
proper  tribunal,  and  would  not  take  the  righting  of  their 
wrongs  into  their  own  hands  or  retaliate,  as  they  do  now,  with- 
out the  law.* 

''  How  many  of  my  readers  have  ever  read  that  wonderful, 
most  moving  story  of  this  same  Chief  Joseph,  sent  by  Bishop 
Hare  to  the  North  American  Review,  and  published  there  in 
April,  1879  ?  In  introducing  it  the  bishop  expressed  his  own 
appreciation  of  it  by  saying:  'I  wish  that  I  had  words  at 
•command  in  which  to  express  adequately  the  interest  with 
which  I  have  read  the  extraordinary  narrative  which  follows.' 
The  emphasis  that  Joseph  lays  upon  the  need  of  law  is  strik- 
ing. *  There  need  be  no  trouble/  he  declares.  '  Treat  all 
men  alike.  Give  them  all  the  same  law.  Give  them  all  an 
even  chance  to  live  and  grow.  ...  I  only  ask  of  the  govern- 
ment to  be  treated  as  all  other  men  are  treated I 

know  that  my  race  must  change.  We  cannot  hold  our  own 
with  the  white  race  as  we  are.     We  only  ask  an  even  chance 

to  live  as  other  men  live We  ask   that  the  same  law 

shall  work  alike  on  all  men.  If  the  Indian  breaks  the  law, 
punish  him  by  the  law.  If  the  white  man  breaks  the  law, 
punish  him  also.'  Bishop  Hare  enforces  this  request.  '  Indian 
■chiefs,'  he  says,  'however  able  and  influential,  are  really 
without  power,  and  for  this  reason,  as  well  as  others,  the 
Indians  should  at  the  earliest  practicable  moment  be  given  the 
support  and  protection  of  our  government  and  of  our  law.'  In 
March  of  the  same  year  (1879)  General  Miles  printed  an  arti- 
<;le  on  the  Indian  Problem  in  the  North  American  Review,  in 
which  he  pressed  the  need  of  establishing  law  and  courts  of 
justice  among  the  Indians.  He  quoted  Chief  Joseph's  words 
that  *  the  greatest  want  of  the  Indians  is  a  system  of  law,* 
^tc,  and  he  added :  '  Do  we  need  a  savage  to  inform  us  of  the 
necessity  that  has  existed  for  a  century  ?' 

"  In  1881  General  Crook,  General  Miles  and  others  as 
<5ommissioners  appointed  by  the  President  to  investigate  certain 
matters  relating  to  the  Ponca  tribe,  closed  their  report  as  fol- 
lows :  '  In  conclusion,  we  desire  to  give  expression  to  the  con- 
viction forced  upon  us  by  our  investigation  of  this  case  that  it 
is  of  the  utmost  importance  to  white  and  red  men  alike  that  all 
Indians  should  have  an  opportunity  of  appealing  to  the  courts 
for  the  protection  and  vindication  of  the  rights  of  person  and 
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property.  Indians  cannot  be  expected  to  understand  the 
duties  of  men  living  under  the  forms  of  civilization  until  they 
know,  by  being  subject  to  it,  the  authority  of  stable  law  as 
administered  by  the  courts,  and  are  relieved  from  the  uncer- 
tainties and  oppression  frequently  attending  subjection  to  arbi- 
trary personal  authority.* 

''In  1884  Miss  Alice  Fletcher  said,  in  a  public  address 
wholly  devoted  to  the  need  of  law  on  the  Indian  Reservations  : 
*  Were  the  Indians  as  keen  for  crime  as  many  believe  them  to 
be,  not  a  human  being  would  be  safe  in  their  midst  during  the 
present  hiatus  between  the  old  tribal  law  and  our  failure  to 
give  the  protection  of  the  couris.  Although  matters  are  not 
at  their  worst,  they  are  bad  indeed,  and  it  is  almost  futile  to 
try  to  build  up  a  people  when  the  very  stay  and  supports  of 
industry  and  morality  are  lacking.'  These  remarks  were 
accompanied  by  convincing  illustrations  of  their  tiuth,  drawn 
from  her  experience  among  the  Omahas.  In  Miss  Fletcher's 
learned  and  thorough  Special  Report  to  the  Bureau  of  Educa- 
tion on  Indian  Education  and  Civilization,  published  as  a 
Senate  Document  by  the  United  States  in  1888  (page  142), 
she  comments  again  upon  *  the  need  for  recasting  the  entire 
legal  position  of  Indians  towards  the  state  and  towards  each 
other,  and  of  permitting  the  laws  of  the  land  to  be  fully 
extended  over  all  the  various  Reservations  and  tribes.' 

"  For  many  years  that  admirable  association  in  Philadel- 
phia, of  which  Mr.  Herbert  Welsh  is  Secretary,  has  urged  this 
matter,  and  as  early  as  eight  or  ten  years  ago  had  prepared  a 
bill  which  embodied  it.  In  a  report  of  Mr.  Herbert  Welsh  to 
his  society,  made  in  1885,  he  presses  (to  quote  his  own  words) 
'  the  immediate  introduction  of  law  upon  the  Reservations.' 
For  years  also  the  Boston  Indian  Citizenship  Committee  has 
devoted  itself  to  efforts  for  accomplishing  this  purpose.  In 
February  last  it  issued  a  memorial,  in  which  the  following  lan- 
guage was  used :  '  The  Boston  Indian  Citizenship  Committee, 
in  view  of  recent  events  at  the  West,  renews  its  solemn  appeal 
to  Congress  and  the  country  for  the  immediate  extension  of  the 

ordinary  laws  of  the  land  over  the  Indian  Reservations 

We  desire  to  record  our  belief  that  this  country  has  no  duty 
towards  the  Indians  so  solemn  and  so  instant  as  that  of  bring- 
ing these  poor  people  under  the  protection  and  control  of  the 
ordinary  laws  of  the  land.'  Year  after  year  the  same  appeal 
has  come  from  the  Mohonk  Conference. 
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''  So  long,  SO  uniform,  so  weighty,  so  urgent  has  been  this 
appeal  for  a  government  of  law  for  the  Indians,  and  yet  the 
thing  is  not  done.  Why?  Perhaps  the  chief  reasons  are 
three :  (1)  That  there  has  been  no  one  man  in  Congress  who 
was  deeply  impressed  with  the  importance  of  this  particular 
step.  Some  men  there  appear  to  chink  the  Severalty  Law  a 
finality,  instead  of  one  great  step  to  be  followed  by  others.  (2) 
That  the  whole  Indian  question  gets  little  hold  on  public  men, 
and  is  crowded  aside  by  tariffs  and  silver  and  president-mak- 
ing and  office-jobbing  and  pension-giving.  (3)  That  so  far  as 
questions  of  Indian  policy  get  any  attention,  this  is  spent  on 
matters  of  detail,  and  in  administering  and  patching  the 
present  system.  But,  I  may  be  asked,  do  you  call  all  this 
effort  for  the  education  of  the  Indians  and  their  religious  teach- 
ing, and  the  improvement  of  the  civil  service  among  them — all 
these  things  matters  of  detail  ?  VVell,^t  would  be  an  extrava- 
gance to  say  that,  and  yet  sometimes  one  can  best  convey  his 
meaning  and  best  intimate  the  truth  by  an  extravangance.  I 
am  almost  ready  to  answer,  Yes,  I  do.  This,  at  any  rate,  I 
will  say  :  It  is  as  true  now  as  it  was  fifteen  years  ago,  when 
Indian  Commissioner  J.  Q.  Smith  put  it  on  record  in  his  an- 
nual report :  *  That  the  benevolent  efforts  and  purposes  of  the 
government  have  proved  so  largely  fruitless  is  ....  due 
more  to  its  failure  to  make  these  people  amenable  to  our  laws 
than  to  any  other  cause  or  to  all  other  causes  combined.'  It 
is  as  true  to-day  as  it  was  fourteen  years  ago,  when  Bishop 
Hare  said  it  first,  and  as  it  was  eight  years  ago,  when  the 
Indian  Commissioner  quoted  it,  with  approval,  in  his  annual 
report,  and  seven  years  ago,  when  Miss  Fletcher  quoted  and 
indorsed  it,  that  '  Wish  well  to  the  Indians  as  we  may,  and 
do  for  them  what  we  will,  the  effort  of  civil  agents,  teachers 
and  missionaries  are  like  the  struggles  of  drowning  men 
weighted  with  lead,  as  long  as,  by  the  absence  of  law,  Indian 
society  is  left  without  a  base.'  It  is  as  true  now  as  it  was 
thirteen  years  ago,  when  the  Indian  Commissioner  quoted  it 
from  one  of  the  ablest  of  the  Indian  chiefs,  that  '  The  greatest 
want  of  the  Indians  is  a  system  of  law  by  which  controversies 
between  Indians  and  between  Indians  and  white  men  can  be 
settled  without  appeal  to  physical  force.'  '* 

With  such  a  sentiment  on  the  part  of  all  intelligent  people 
familiar  with  the  subject,  in  favor  of  giving  to  the  Indians  full 
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legal  rights  and  remedies,  it  may  appear  strange,  at  the  first 
glance,  why  provision  has  not  been  made  by  acts  of  Congress 
long  since  giving  these  sentiments  practical  effect.  Several 
causes  have  contributed  to  this  result,  some  of  which  will 
suggest  themselves  without  reference  being  made  to  them  here. 
The  question  that  is  always  asked  when  this  subject  is  under 
consideration,  viz.:  ^'Are  not  the  courts  of  the  states  and 
territories  in  which  the  Reservations  are  situated  courts  of 
general  jurisdiction,  and  cannot  the  Indians  be  heard  in  those 
in  any  case  brought  for  or  against  them?  "  is  perhaps  the  most 
important  and  difficult  to  answer.  A  sufficient  answer  is  that 
in  the  vicinity  of  Indian  Reservations  and  residences  a  feeling 
of  hostility  on  the  part  of  the  whites  approaching  to  bitterness 
is  always  engendered  against  the  Indians;  this  feeling  of 
bitterness  and  bias  permeates  the  whole  adjacent  community 
and  renders  it  wholly  and  absolutely  impossible  for  an  Indian 
to  secure  his  legal  rights  before  such  a  court  and  jury,  so  local 
in  its  character  are  the  state  and  territorial  tribunals  having 
jurisdiction  limited  to  the  county  ordinarily  in  which  the 
Reservations  are  situated.  So  that  while  the  Indian  has  some 
legal  rights  and  remedies  nominally  in  the  local,  state  and 
territorial  courts,  he  has  none  practically,  and  the  laws  of  the 
State  as  to  property  and  descent  have  no  application  and  can- 
not be  administered  as  to  him,  and  the  only  remedy  that 
suggests  itself  to  your  committee  is  to  vest  in  the  federal 
courts  jurisdiction  to  hear  and  determine  all  cases  arising  on 
Indian  Reservations.  This  jurisdiction,  we  think,  should  be 
conferred  upon  the  circuit  courts  of  the  United  States  having 
jurisdiction  in  the  state  or  territory  in  which  the  Reservation 
is  situated,  and  should  extend  to  all  cases  both  at  law  and  in 
equity  arising  on  an  Indian  Reservation  in  any  state  or  terri- 
tory and  to  all  crimes  committed  on  such  Indian  Reservation, 
and  to  all  questions  hereafter  arising  between  a  band  or  tribe 
of  Indians  and  the  United  States  or  any  officer  thereof. 

The  question  whether  Congress  has  the  constitutional  powers 
to  vest  this  jurisdiction  is  important,  but  the  committee  are 
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unanimous  in  the  opinion  that  Congress  has  this  power,  and 
that  such  jurisdiction  should  be  conferred. 

In  coming  to  this  conclusion  the  committee  have  not  been 
unmindful  of  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  The  Cherokee  Nation  against 
the  State  of  Georgia,  that  an  Indian  tribe,  within  the  United 
States,  is  not  a  'foreign  state/  within  the  meaning  of  the 
second  section  of  the  third  article  of  the  constitution,  and  can- 
not sue  in  the  courts  of  the  United  States, 

At  this  time  it  will  be  conceded  by  all,  we  trust,  that  the 
judicial  power  of  the  United  States  extends  beyond  the  limits 
prescribed  by  section  two  of  article  three  of  the  constitution,  and 
must  be  co-extensive  with  the  cases  at  law  and  in  equity  that 
may  arise  in  the  administration  of  the  constitution  and  laws  in 
any  territory  or  place  that  is  under  the  absolute  and  undisputed 
control  of  the  United  States.  Such  is  the  condition  of  all 
Indian  Reservations.  One  member  of  the  committee,  Mr. 
Hornblower,  who  was  not  able  to  attend  the  meeting  of  the 
Committee,  has  expressed  his  views  as  follows  : 

''To  illustrate  my  idea:  Take  the  Pine  Ridge  Reservation 
in  South  Dakota,  while  within  the  boundary  lines  of  the  state 
of  South  Dakota  it  is  within  the  exclusive  jurisdiction  of  Con- 
gress as  much  as  is  the  territory  of  Oklahoma  or  the  District 
of  Columbia.  Congress  has  the  same  right  to  establish  courts 
in  the  Pine  Ridge  Reservation  of  both  criminal  and  civil  juris- 
diction as  it  has  to  establish  courts  in  Oklahoma  or  the  District 
of  Columbia.  Having  such  right  it  can  exercise  the  right  by 
con ferrin or  jurisdiction  on  the  United  States  circuit  or  district 
courts.  The  name  of  the  court  is  wholly  immaterial.  The 
United  States  constitution  merely  provides  for  a  supreme  court 
and  such  inferior  courts  as  Congress  may  establish.  If  Con- 
gress can  confer  jurisdiction  upon  the  proposed  territorial 
court  over  the  Indian  Reservations,  it  can  confer  the  same 
jurisdiction  upon  the  existing  Territorial  courts  and  the  existing 
United  States  circuit  and  district  courts.  At  least  so  it  seems 
to  me.*' 

The  committee  had  under  consideration  various  proposi- 
tions, all  looking  to  granting  to  the  Indians  all  the  legal 
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rightA  and  remedies  that  the  people  of  the  state  or  territory 
in  which  the  Reservations  are  located  possess.  The  proposition- 
to  treat  all  the  Reservations  as  one  consolidated  Indian  Terri- 
tory, so  far  as  the  exercise  of  judicial  power  is  concerned,  and 
then  extending  jurisdiction  over  all  this  territory  to  the 
territorial  court  of  Oklahoma  Territory,  and  adding  two  or 
more  judges  to  that  court,  and  dividing  the  various  Reserva- 
tions into  classes  and  assigning  these  classes  to  different 
judicial  districts  in  which  nisi  prius  courts  should  be  held,  and 
providing  that  the  judges  of  said  court  should  sit  in  banc  to* 
hear  and  determine  appeals  received  much  consideration,  and 
a  report  was  prepared  by  one  of  the  committee  recommend- 
ing this  system.  Others  of  the  committee  objected  to  this 
upon  various  grounds : 

First — That  it  rendered  our  judicial  system,  already  too 
complicated,  more  complicated  and  difficult  to  understand  and 
practice. 

Second— That  it  increased  the  federal  patronage  and  the 
expense  of  the  judicial  department. 

Third — That  the  legal  rights  and  remedies  would  not  be  so- 
well  understood  and  administered  by  such  courts  as  by  the  cir- 
cuit courts  of  the  United  States,  which  are  familiar  with  all 
the  laws  of  the  states  and  territories  applicable  to  cases  coming 
within  their  jurisdiction. 

Fourth — That  to  organize  new  courts  to  exercise  this  exclu- 
sive jurisdiction  would  require  a  voluminous  act  of  Congress, 
prescribing  rights  and  remedies  and  rules  of  practice,  all  of 
which  could  be  avoided  by  conferring  the  jurisdiction  directly 
upon  the  circuit  courts.  Hence,  this  proposition  was  aban- 
doned by  the  committee  and  the  one  recommended  in  the 
report  herewith  submitted  was  adopted  in  place  thereof. 

The  committee  therefore  report  the  following  resolutions 
and  recommend  their  passage  by  the  Association,  viz. : 

Resolved^  That  the  American  Bar  Association  recommend 
that  exclusive  jurisdiction  be  forthwith  vested  by  Congress  in. 
the  circuit  courts  of  the  United  States  and  supreme  courts  of 


392  RBPORT   OF   SPECIAL   COMMITTEE   ON 

the  territories  to  hear  and  determine  all  cases  at  law  and  in 
equity  that  may  arise,  and  to  try  all  offenses  that  may  be  com- 
mitted on  Indian  Reservations  situated  in  any  judicial  district 
or  territory,  and  to  administer  all  estates  of  the  inhabitants 
thereof  in  accordance  with  the  laws  of  the  respective  states 
and  territories  in  which  the  Reservations  may  be  respectively 
located. 

Resolved^  That  the  American  Bar  Association  recommend 
that  such  jurisdiction  extend  to  all  cases  arising  between  any 
band  or  tribe  of  Indians  and  the  United  States  or  between  such 
band  or  tribe  and  any  officer  of  the  United  States,  and  that 
the  amount  of  fees  to  be  paid  in  any  case  to  an  attorney  for 
Indians  be  determined  in  all  cases  by  the  court. 

Resohed,  That  the  Secretary  of  this  Association  transmit  a 
copy  of  this  report  to  the  President  of  the  United  States,  the 
Hon.  Secretary  of  the  Interior,  the  Hon.  Commissioner  of 
Indian  Affairs  and  to  each  member  of  Congress,  accompanied 
by  a  copy  of  the  proposed  act  of  Congress  herewith  reported. 

John  B.  Sanborn, 

Chaiji7ian, 


The  form  of  an  act  conferring  upon  the  Indians  residing 
upon  the  Reservations  in  the  various  states  and  territories  all 
the  legal  rights  and  remedies  possessed  by  citizens  of  the 
United  States. 

An  act  to  extend  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  of  the  supreme  courts  of  the  Territories,  to 
all  cases  civil  and  criminal  arising  on  Indian  Reservations,  or 
between  Indians  and  white  men  in  the  respective  judicial  dis- 
tricts and  territories  in  which  the  Reservations  are  located. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled. 

Section  1.  The  Circuit  Courts  of  the  United  States  and 
the  Supreme  Courts  of  the  Territories,  shall  have  exclusive 
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original  cognizance  of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity  arising  between  the  inhabitants  or  occupants  of,  or 
upon  the  various  Indian  Reservations,  in  their  respective  cir- 
cuits and  territories,  and  all  such  cases  shall  be  brought  in  the 
judicial  district  or  territory  in  which  the  Reservation  whereon 
such  cases  arise  is  located. 

Section  2.  The  Circuit  Courts  of  the  United  States  and 
the  Supreme  Courts  of  the  Territories  shall  have  exclusive 
original  cognizance  of  all  cases  not  now  existing  and  hereafter 
arising,  whether  in  contract  or  in  tort,  between  any  band  or 
tribe,  or  class  of  Indians,  or  any  individual  Indian  and  the 
United  States  or  any  officer  thereof.  Such  cases  shall  be 
brought,  heard  and  determined  in  the  judicial  district  or 
territory  where  the  plaintiff  resides.  All  such  cases  shall  be 
commenced  by  the  plaintiff'  filing  the  complaint  or  petition, 
specifying  the  relief  asked  and  the  grounds  thereof,  with  the 
Clerk  of  the  Court  in  which  the'  action  is  brought.  The  Clerk 
of  the  Court  shall  forthwith  transmit  to  the  Attorney  General 
of  the  United  States  a  certified  copy  of  the  petition  or  com- 
plaint, and  the  United  States  shall  have  sixty  days  thereafter 
in  which  to  appear,  plead  and  defend  against  said  action,  and 
thereafter  such  cases  shall  proceed  to  final  hearing  and  judg- 
ment in  the  same  manner  as  other  cases  in  said  court.  When- 
ever in  such  causes  judgment  is  rendered  against  the  United 
States  the  Clerk  of  the  Court  shall  transmit  a  transcript  there- 
of forthwith  to  the  Secretary  of  the  Treasury,  who  shall  with- 
out unnecessary  delay  transmit  his  estimate  to  Congress  for  an 
appropriation  to  pay  the  same.  Appeals  shall  be  allowed  to 
either  party  from  all  final  judgments  and  decrees  in  all  cases 
civil  and  criminal  brought  under  the  provisions  of  this  act  in 
the  same  manner  and  to  the  same  court  as  in  other  cases  heard 
and  determined  in  said  courts. 

Section  3.  The  Circuit  Courts  of  the  United  States  and 
the  Supreme  Courts  of  the  Territories  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  committed  upon  any 
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Indian  Reservation  located  in  any  judicial  district  in  the 
respective  circuits,  or  in  any  Territory,  and  all  such  cases  shall 
be  heard  and  determined  in  the  Circuit  Court  in  the  judicial 
district  in  which  such  Reservation  is  situated,  or  when  located 
in  a  Territory,  in  the  Supreme  Court  of  such  Territory. 

Section  4.  All  the  laws  of  the  respective  States  and  Terri- 
tories in  which  any  Indian  Reservation  is  situated,  or  wherein  an 
Indian  resides,  not  in  conflict  with  the  constitution  and  laws 
of  the  United  States,  or  with  the  provisions  of  any  treaty, 
shall  be  extended  to,  and  are  hereby  made  applicable  to  all 
people  inhabiting  or  occupying,  or  who  for  the  time  being  may 
be  upon  any  Indian  Reservation,  and  said  circuits  and  territorial 
courts  in  all  matters  pertaining  to  the  administration  and  set- 
tlement of  the  estates  of  deceased  persons,  including  the  pay- 
ment of  debts  and  making  final  distribution  of  such  estate, 
shall  administer  the  laws  of  the  State  or  Territory  in  which  such 
Indian  Reservation  may  be  situated,  and  under  such  rules  of 
practice  as  may  be  prescribed  by  said  courts  respectively. 

Section  5.  The  Circuit  Courts  of  the  United  States  and 
the  Supreme  Courts  of  the  Territories  are  hereby  authorized 
and  directed  to  adopt  such  rules  of  practice  to  carry  into  eflFect 
more  fully  the  provisions  of  this  act  as  the  judges  of  the  said 
courts  may  deem  advisable  and  not  inconsistent  with  the  con- 
stitution  and  laws  of  the  United  States.  All  contracts  or 
agreements  by  Indians  to  pay  for  legal  services  shall  be  void 
until  approved  by  the  court  wherein  the  action  is  brought  or 
services  rendered. 

Section  6.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 
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COMMITTEE  ON  UNIFORM  STATE  lAWS. 

To  the  American  Bar  Association  : 

Few  regular  legislative  sessions  were  held  last  year  of  the 
states  that  had  not  already  adopted,  to  a  greater  or  less  extent, 
the  uniform  laws  recommended  by  the  Conference.  Conse- 
quently there  is  but  little  progress  to  report  except  the 
appointment  of  Commissioners  on  Uniform  Laws  by  the 
State  of  Indiana,  and  the  Territory  of  Arizona,  making 
thirty-five  jurisdictions  in  which  Commissioners  have  been 
appointed.  From  the  fifteen  states  and  the  District  of 
Columbia,  that  have  adopted  the  Negotiable  Instrument  Act 
nothing  has  been  heard  by  your  committee  but  commenda- 
tion as  to  its  practical  working.  Your  committee  believe,  in 
view  of  the  importance  of  the  subject  of  uniformity  and  its 
demonstrated  practicability,  that  more  time  and  attention 
should  be  devoted  to  it  at  our  annual  meetings,  and  to  that 
end,  in  the  opinion  of  your  committee,  the  Committee  on 
Uniform  Laws  should  be  classified  among  our  standing  com- 
mittees. 

As  there  are  still  several  states,  territories  and  districts 
unrepresented  in  the  Conference,  there  is  need  of  continued 
strenuous  action  by  this  Association  to  secure  commissions 
from  these  unrepresented  jurisdictions. 

At  its  last  session,  held  here  on  Saturday,  Monday  and 
Tuesday  last,  the  following  Act  on  Divorce  was  recommended 
for  adoption : 

An  Act  to  establish  a  law  uniform  with  the  laws  of  other 
states  relative  to  divorce  procedure  and  divorce  from  the 
bond  of  marriage. 

(395) 
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Section  1.  No  divorce  shall  be  granted  for  any  cause  aris- 
ing prior  to  the  residence  of  the  complainant  or  defendant  in 
this  state,  which  was  not  a  ground  for  divorce  in  the  state 
where  the  cause  arose. 

Section  2.  No  person  shall  be  entitled  to  a  divorce  for  any 
cause  arising  in  this  state,  who  has  not  had  actual  residence 
in  this  state  for  at  least  one  year  next  before  bringing  suit  for 
divorce,  with  a  bona  fide  intention  of  making  this  state  his  or 
her  permanent  home. 

Section  3.  No  person  shall  be  entitled  to  a  divorce  for  any 
cause  arising  out  of  this  state  unless  the  complainant  or 
defendant  shall  have  resided  within  this  state  for  at  least  two 
years  next  before  bringing  suit  for  divorce,  with  a  bona  fide 
intention  of  making  this  state  his  or  her  permanent  home. 

Section  4.  No  person  shall  be  entitled  to  a  divorce  unless 
the  defendant  shall  have  been  personally  served  with  process, 
if  within  this  state,  or  if  without  this  state,  shall  have  had 
personal  notice  duly  proved  and  appearing  of  record,  or  shall 
have  entered  an  appearance  in  the  case ;  but  if  it  shall  appear 
to  the  satisfaction  of  the  court  that  the  complainant  does  not 
know  the  address  nor  the  residence  of  the  defendant,  and  has 
not  been  able  to  ascertain  either,  after  reasonable  and  due 
inquiry  and  search,  continued  for  six  months  after  suit  brought, 
the  court  or  judge  in  vacation,  may  authorize  notice  by  publi- 
cation of  the  pendency  of  the  suit  for  divorce,  to  be  given  in 
manner  provided  by  law. 

Section  5.  No  divorce  shall  be  granted  solely  upon  default 
nor  solely  upon  admissions  by  the  pleadings,  nor  except  upon 
hearing  before  the  court  in  open  session. 

Section  6.  After  divorce,  either  party  may  marry  again, 
but  in  cases  where  notice  has  been  given  by  publication  only, 
and  the  defendant  has  not  appeared,  no  decree  or  judgment 
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for  divorce  shall  become  final  or  operative  until  six  months 
after  hearing  and  decision. 

Section  7.  Wherever  the  word  **  divorce  "  occurs  in  this 
act,  it  shall  be  deemed  to  mean  divorce  from  the  bond  of 
marriage. 

Section  8.  All  acts  and  parts  of  acts  inconsistent  herewith 
are  hereby  repealed. 

It  may  not  be  out  of  place  in  this  connection,  for  your 
committee  to  say  a  word  as  to  the  purpose,  wisdom  and  practi- 
cability and  effect  of  this  short,  simple  and  most  moderate  act, 
which  is  the  outcome  of  much  deliberation  and  discussion, 
extending  over  three  years'  sessions  of  the  Conference.  The 
act  proposed  attacks  directly,  and  we  believe  effectively,  three 
of  the  greatest  evils,  considered  from  a  legal  standpoint,  of  the 
present  condition  of  our  various  and  conflicting  divorce  laws. 
First,  it  does  away  largely  with  the  scandal  of  migratory 
divorces.  Second,  it  prevents  the  wrong  of  speedy  decrees 
against  absent  defendants  who  may  be  ignorant  of  any  suit 
pending.  Third,  it  does  away  with  the  inter-state  confusion 
arising  from  some  few  states  forbidding  remarriage,  while  a 
great  majority  of  the  states  permit  it. 

The  first  section  will  prevent  a  change  of  residence  being 
made  in  order  to  procure  a  divorce  for  a  cause  that  is  not  a 
ground  for  divorce  in  the  state  where  the  cause  arose,  but  is 
a  ground  in  the  state  to  which  the  party  moves.  This  meas- 
ure will  prevent  each  state  from  having  its  own  citizens  defy- 
ing its  laws  by  simply  going  temporarily  to  another  state, 
obtaining  a  divorce  there  that  could  not  be  obtained  in  the 
home  state,  and  then  returning  to  the  home  state  after  having 
successfully  evaded  its  law.  Migratory  divorces  will  thus  be 
largely  stopped,  and  each  state  will  preserve  its  authority  over 
the  marital  status  of  its  own  citizens. 

The  next  three  sections  on  residence  and  service  hardly 
need  explanation  to  a  body  of  lawyers.     '*  It  is  well  known 
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that  a  fertile  source  of  wrong-doing  in  divorce  is  afforded 
where  divorce  can  be  obtained  without  the  knowledge  of  the 
other  party.  Theoretically,  no  divorce  should  ever  be  granted 
until  the  court  has  adequate  proof  that  the  other  party  has 
had  notice  of  the  pendency  of  the  complaint." 

The  object  of  the  first  part  of  Section  4,  is  to  secure  this 
notice,  and  proof  of  it  for  the  court.  In  practice,  however, 
provision  must  be  made  for  those  cases  where  the  opposite 
party  cannot  be  found.  Not  to  provide  for  such  a  contingency 
would  simply  be  to  place  a  premium  upon  concealment — the 
party  desirous  of  preventing  divorce  would  simply  go  into 
hiding,  and  then  no  divorce  could  be  obtained,  no  matter  how 
valid  the  reasons  for  granting  it.*  It  seems  to  us  that  all 
reasonable  means  have  been  taken  in  this  section,  to  guard 
against  fraud.  A  perusal  of  the  proposed  bill  will  show  that 
with  the  six  months'  notice  required  after  suit  brought,  and 
the  six  months  required  before  the  decree  or  judgment 
becomes  operative,  at  least  a  year  must  elapse  before  the 
divorce  becomes  final,  in  cases  where  the  defendant  is  not  per- 
sonally served. 

As  to  remarriage,  we  believe  the  views  of  Mr.  Nelson,  in 
his  recent  work  on  Divorce  and  Separation,  vol.  2,  p.  566, 
are  almost  universally  shared  by  the  profession. 

^^  The  evident  intent  of  these  statutes  is  to  prevent  the 
guilty  party  from  entering  into  another  marriage.  He  having 
been  unfaithful  to  the  obligations  of  the  first  marriage,  it  is 
presumed  that  he  is  unfit  to  enter  into  a  second  marriage 
unless  he  reforms.  But  such  prohibition  is  in  fact  a  restraint 
of  marriage.  It  leaves  at  large  a  person  who  by  false  repre- 
sentations, may  induce  an  unsuspecting  woman  to  enter  into  a 
void  marriage ;  or  if  this  does  not  occur,  the  unfortunate 
defendant  who  cannot  marry  is  tempted  to  continue  adulteries 
without  incentive  to  reformation.  A  prohibition  which 
restrains  marriage  encourages  adultery,  leaves  the  party  in  a 
position  to  contract  void  marriages,  and  takes  away  a  natural 

*Fronx  Com.  Rep.  of  Conference  of  1899. 
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incentive  to  reformation,  should  be  held  contrary  to  public 
policy.  These  considerations  are  sufficient  to  justify  the 
repeal  of  such  statutes." 

If  it  is  objected  that  this  law  would  render  the  time  neces- 
sary to  acquire  jurisdiction  shorter  in  some  few  states,  it  is  to 
be  remembered  that,  different  from  most  uniform  laws  which 
require  to  be  absolutely  identical  wherever  adopted,  the  evi- 
dent object  of  the  bill  and  the  result  desired  to  be  obtained 
would  not  render  it  necessary,  in  carrying  out  the  intent  of 
the  act,  to  have  that  part  of  the  act  relating  to  the  time  of 
residence  identical,  or  the  present  time  of  residence  lowered, 
in  any  instance.  As  any  one  state  can  defeat,  in  some 
respects,  the  purposes  of  this  act,  by  not  passing  it,  as  much 
as  though  twenty  allowed  speedy  divorces  without  the  safe- 
guards prescribed  in  this  act,  it  seemed  to  the  Conference  not 
wise  to  put  the  time  limit  of  residence  beyond  that  of  the 
average  of  all  the  states. 

Although  this  bill  is  simply  a  bill  of  procedure,  it  really 
goes  to  the  substance  of  the  whole  matter.  Not  only  has  the 
law  of  procedure,  or  the  adjective  law,  always  had  a  profound 
influence  upon  the  substantive  law,  but  it  becomes  really  a 
part  of  the  substantive  law  in  this  instance. 

The  Conference  has  had  under  consideration  a  bill  relating 
to  the  causes  for  divorce,  but  has  not  deemed  it  advisable  to 
recommend  it  for  passage  at  this  time,  first,  because  of  the 
great  divergence  of  opinion  in  regard  to  the  nature  of  the 
marriage  contract,  and  what  are  just  causes  of  divorce,  and 
secondly,  because  such  a  bill  presented  at  this  time  with  the 
procedure  act,  might  tend  to  prevent  any  improvement  in 
legislation  on  this  important  subject. 

L.  D.  Brewster, 

Chairman , 


REPORT 

OP  TIIR 

COMMITTEE  ON  PENAL  LAWS  AND  PRISON  DISCIPLINE. 

To  the  American  Bar  Association : 

Your  Committee  on  Penal  Laws  and  Prison  Discipline  are 
gratified  to  report  at  the  outset,  that  there  is  a  rapidly  grow- 
ing public  sentiment  throughout  the  states  that  all  restriction 
or  punishment  of  offenders  should  have  as  its  basis  reforma- 
tion rather  than  retribution.  Two  methods  of  a  reformative 
character  are  fast  becoming  general  in  this  country,  namely, 
parole  and  probation.  Both  are  admirable  and  should  be 
universally  adopted.  Wherever  honestly  tried  and  rigorously 
enforced  they  have  proven  successful  beyond  the  most  san- 
guine expectation.  A  Governor  of  one  of  the  states  in 
which  the  parole  system  is  in  full  operation  said  in  his  annual 
message  to  the  legislature  in  1900  that  out  of  all  the  prisoners 
paroled  by  the  Board  of  Pardons  in  that  state  since  the 
operation  of  the  parole  law  therein — which  covered  a  period 
of  some  years — not  five  per  centum  of  the  paroled  had  re- 
turned to  crime.  The  very  encouraging  statistics  given  in 
the  report  of  your  committee  in  1898  on  the  operation  of  the 
parole  laws  in  the  several  states  having  such  laws,  continues 
to  be  sustained  by  experience  to  the  present  time.  The 
wardens  or  board  of  control  of  every  prison  in  the  states  in 
which  a  parole  law  is  in  force,  in  all  cases  commend  the 
beneficial  working  of  the  same.  Your  committee  cannot 
urge  too  strongly  the  adoption  by  the  several  states  of  parole 
acts  based  upon  those  in  force  in  California,  Massachusetts, 
Indiana,  New  Y'^ork,  Pennsylvania,  Michigan,  Minnesota, 
Nebraska,  Ohio,  Alabama,  Illinois,  Colorado,  New  Jersey, 
Utah  and  Wisconsin. 
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Such  Statutes,  to  be  most  beneficial  in  operation,  should  be 
left  quite  general  in  terms,  so  that  they  may  be  as  flexible  as 
possible  in  the  operation  thereof  by  the  prison  authorities. 

Probation  is  practically  parole  before  imprisonment.  It  is 
coming  into  great  public  favor  as  a  reformative  system.  Its 
operation  in  Massachusetts  for  some  years  has  established  the 
fact  that  it  is  entitled  to  a  place  in  modern  methods  for  the 
control  of  oflfenders.  It  may  be  that  it  will  be  found  wise  to 
confine  it  to  first  offenders  and  possibly  to  the  minor  grades 
of  crime,  but  that  it  has  come  to  be  a  part,  and  a  useful  part, 
of  the  treatment  of  those  guilty  of  offences  is  beyond  ques- 
tion. Probation  in  operation  is  exceedingly  simple,  but,  like 
everything  else,  to  be  successful  it  needs  careful  attention  and 
officials  in  sympathy  with  the  object  to  be  attained — the 
reformation  of  the  offender. 

Every  criminal  judge  is  distressed  in  many  cases  at  being 
compelled  to  send  the  offender  to  prison,  and  yet  to  discharge 
him  absolutely,  or  to  suspend  sentence  without  any  supervis- 
ion, he  feels  would  be  unwise. 

Probation  comes  just  at  this  point  to  furnish  the  method  of 
disposition  in  the  case. 

Imprisonment  is  always  humiliating  and  its  results  on  self- 
respect  always  bad.  It  is  quite  diflficult  to  reform  after 
imprisonment.  It  is  quite  -easy  after  the  conviction  and  under 
the  supervision  of  a  probation  officer,  who  allows  liberty  so 
long  as  the  offender  continues  to  deserve  it  and  obeys  the 
laws  and  the  rules  governing  his  probation. 

Every  person  on  probation  has  two  incentives  to  avoid 
crime.  First,  his  desire  to  retain  the  esteem  and  respect  of 
his  fellow  citizens.  Second,  the  constant  fear  of  rearrest  if 
he  fails  to  live  honestly. 

In  the  probation  officer,  if  he  be  a  good  one,  the  offender 
also  has  a  strong  assistant  in  his  effort  to  redeem  himself. 
He  must  see  that  officer  or  report  to  him  frequently  and  he 
can  have  his  advice  at  all  times.  He  can  advise  against  evil 
associations  and  habits  that  are  injurious  and  which  lead  to 
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•crime.  To  make  such  a  law  a  success,  as  in  anything  else  in 
life,  those  operating  it  must  be  in  sympathy  with  it.  The 
probation  officer  should  be  a  firm,  kindly  man  of  unquestioned 
character  and  example. 

The  latest,  and  probably  the  most  general  and  efficient  pro- 
bation law,  is  that  adopted  by  the  legislature  of  New  Jersey 
ut  its  last  session.  It  is  quite  short  and  was  intended  to 
embrace  all  the  best  features  of  the  act  in  Massachusetts,  while 
it  eliminated  all  unreasonable  or  troublesome  restrictions  upon 
the  court  or  probation  officer  in  working  the  act.  The  statute 
practically  leaves  the  rules  under  which  the  offender  is  to  be 
placed  in  charge  of  the  probation  officer,  to  the  control  of  the 
<50urt. 

We  attach  as  an  addendum  to  this  report  a  copy  of  the  New 
Jersey  statute  as  a  form  for  other  states  to  base  similar  legis- 
lation upon.  We  also  attach  hereto  the  rules  which  were 
adopted  by  the  criminal  courts  under  it. 

These  rules  will  be  seen  to  be  very  few  in  number  and  quite 
simple,  and  not  difficult  of  observance  by  the  offender  and 
entirely  in  the  interests  of  his  becoming  a  good  citizen. 

In  connection  with  this  matter  of  placing  offienders  upon 
probation,  another  statute  has  been  passed  by  the  legislature 
of  New  Jersey  which  so  far  as  we  are  aware  is  without  coun- 
terpart in  any  state.  A  study  of  the  problem  of  fining 
•offenders  illy  able  to  pay,  and  committing  them  in  default  of 
the  fine  and  costs  or  fine  or  costs,  has  led  thoughtful  judges  to 
question  the  wisdom  of  a  system  which  puts  the  offiender  in 
Jail  to  remain  until  he  works  out  his  fine,  or  until  his  poverty- 
stricken  family,  by  depriving  themselves,  it  may  be,  of  the 
necessaries  of  life,  secure  the  funds  and  pay  it.  This  act  pro- 
vides that  the  offiender  sentenced  to  pay  a  fine  may  be  given  a 
definite  time  within  which  to  pay  it,  and  in  the  mean  time  be 
■discharged  upon  bail,  or  without  it  as  the  court  may  order. 
By  the  statute  there  is  just  as  much  punishment,  if  not  more, 
.as  the  fine  is  paid  by  the  off'ender,  and  in  the  mean  time  he  is 
shle  to  earn  something  toward  the  support  of  his  family  and 
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possibly  thereby  relieving  the  poor  fund  of  their  support,  and 
it  also  relieves  the  county  or  city  of  his  support ;  as  otherwise 
he  would  be  held  in  jail  to  work  out  the  fine,  or  for  a  certain 
number  of  days  in  lieu  thereof.  This  act  worked  in  conjunc- 
tion with  the  Probation  Act  is  very  beneficial.  By  the  rules 
adopted  under  the  Probation  Act  the  offender  is  required  in 
all  cases  as  a  condition  of  his  probation  to  pay  the  costs  to 
the  probation  o£Scer,  say  in  sums  of  one  dollar  per  week  until 
all  is  paid.  So  far  in  its  operation  in  New  Jersey  the  effect 
is  to  collect  costs  never  collected  before,  to  leave  the  offender 
at  large  on  good  behavior,  whereby  he  supports  his  family, 
while  the  county-is  relieved  of  his  maintenance  in  jail  and  the 
funds  paid  from  time  to  time  to  the  probation  officer  within 
less  than  five  months  under  the  operation  of  the  act  have 
covered  the  entire  costs  of  the  probation  system  in  the  largest 
county  in  that  state.  The  facts  thus  establish  not  only  the 
reformatory  character  of  the  law,  but  economy,  humanity  and 
public  relief  in  its  operation. 

The  act  relative  to  fines  was  suggested  by  the  report  of  a 
commission  appointed  by  Mayor  Quincy  in  Boston  to  inquire 
by  what  method  the  city  could  be  relieved  of  the  support  of 
persons  committed  in  default  of  small  fines,  and  of  the  families 
of  the  offenders  often  left  destitute  while  the  offender  was  held 
in  lieu  of  the  fine,  or  worse  yet,  half  starved  while  the  suffer- 
ing ones  saved  from  the  scanty  earnings  of  the  wife  and 
children  sufficient  to  pay  the  fine  imposed  to  discharge  the 
head  of  the  family,  whose  only  fault  might  have  been  intoxi- 
cation. Under  this  act  relative  to  time  payments  of  fines  and 
costs,  a  much  larger  percentage  of  costs  will  be  collected.  If 
a  fine  is  the  proper  punishment  of  the  offender,  the  policy  of 
the  law  should  be  to  require  the  offender,  to  pay  it ;  he  will 
thus  bear  the  punishment,  and  if  he  is  required  to  earn  it,  and 
pay  it,  or  to  go  to  jail  within  a  definite  time,  the  end  of  the 
penalty  is  attained.  The  probation  officer  in  one  county  in 
New  Jersey  states  that  in  the  short  time  this  act  has  been  in 
operation  in  that  county,  only  one  offender  out  of  the  fifty- 


404  REPORT    OF   COMMITTEE    ON 

seven  committed  to  his  custody  has  defaulted  in  the  payments. 
This  fines  act  can  be  coupled  with  both  the  parole  and  pro- 
bation systems,  and  the  payment  of  all  costs  made  a  part  of 
the  conditional  discharge.  (A  copy  of  the  fines  act  referred 
to  is  attached  hereto.) 

In  concluding  this  report,  your  committee  desire  to  call 
atten  tion  to  two  facts  worthy  of  note ;  first,  that  corporal  pun- 
ishment of  convicts  is  in  most  of  the  states  prohibited  by  law 
and  should  be  in  all ;  secondly,  that  almost  universally  the 
striped  suit,  except  for  punishment,  has  been  abolished.  Sing 
Sing  prison,  in  this  state,  one  of  the  last  to  retain  it,  decided 
to  abolish  the  stripes  only  this  present  month. 

One  of  your  committee  during  last  year  visited  many  con- 
vict prisons  in  Europe  and  found  that  in  none  of  them  were 
the  stripes  used.  Every  warden  declared  that  before  reform 
can  begin,  self-respect  must  be  restored,  and  that  so  long  as 
the  humiliation  of  the  stripes  remained,  the  men  could  not  be 
approached  on  the  lines  of  reformation  by  anyone.  For  pun- 
ishment, the  stripes  should  be  used,  but  not  otherwise.  In  one 
of  the  large  penitentiaries  of  Ohio  where  the  stripes  are  used 
for  punishment  only,  there  are  but  67  convicts  out  of  2400 
that  are  found  in  them,  and  the  warden  declares  that  the  men 
would  rather  suffer  almost  any  punishment  in  preference  to 
being  ordered  into  striped  suits.  Your  committee  have  corres- 
ponded with  the  wardens  of  many  of  the  leading  penal  institu- 
tions of  the  country  and  find  that  they  universally  advocate 
the  removal  of  the  stripes,  and  also  of  that  kindred  degrada- 
tion, the  lock-step  in  marching.  This  correspondence  is  too 
extensive  to  be  read,  or  to  attach  as  an  addendum  to  this 
report. 

One  of  the  members  of  your  committee  attended  the  Inter- 
national Prison  Congress,  held  during  the  present  month  at 
Brussels,  and  it  is  gratifying  to  note  from  the  investigations 
of  one  member  of  your  committee  last  year  and  of  another 
this,  that  it  can  be  stated  as  a  truth  that  most  of  the  states 
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of  this  Republic  lead  the  countries  of  Europe  in  modern  pro- 
gressive penal  laws  and  discipline. 

In  closing  the  report  it  may  not  be  amiss  to  state  that  the 
report  of  your  committee  made  in  1898  has  been  published 
by  order  of  Congress,  en  the  suggestion  of  the  United  States 
Commissioners  to  the  International  Prison  Congress,  and  was 
the  subject  of  discussion  at  the  Brussels  Congress  just  ad- 
journed. 

The  labor  and  correspondence  of  your  committee  has  b^en 
without  cost  to  the  Association  and  its  second  report  is  here- 
with submitted  without  recommendation  other  than  that  it 
may  be  continued  to  enquire  further  and  report  upon  such 
subjects  within  the  field  of  its  title  as  it  may  deem  of  general 
public  interest. 

Respectfully  submitted, 

J.  Franklin  Fort, 

Chairman^ 
John  H.  Stinbss, 
Robert  W.  Williams, 
John  D.  Lawson, 
Martin  Dewey  Follett, 

Committee. 


Probation  Law  of  the  State  of  New  Jersey  of  1900. 

An  Act  to  provide  for  the  appointment  of  probation  oflBcers 
and  to  define  their  duties  and  powers. 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey  : 

1.  The  judges  of  the  court  of  general  quarter  sessions  of 
the  peace  in  and  for  each  county  in  this  state  are  hereby 
authorized  and  empowered,  if  in  their  judgment  the  interests 
of  justice  will  be  promoted  thereby,  to  appoint  one  officer  to 
perform  the  duties  of  a  probation  officer,  as  hereinafter  defined, 
and  under  the  direction  of  said  court ;  and  in  any  county  of 
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the  first  or  second  classes  the  said  court  may,  the  consent  of 
the  board  of  chosen  free-holders  thereof  haying  first  been 
obtained  by  resolution,  appoint  as  many  assistant  probation 
officers,  not  exceeding  three,  one  of  whom  may  be  a  woman, 
as  may  be  needed  to  carry  out  the  purposes  of  this  Act ;  each 
probation  officer  shall  hold  office  during  the  pleasure  of  the 
court  making  the  appointment. 

2.  Each  probation  officer  shall,  in  the  execution  of  his  offi- 
cial duties,  have  all  the  powers  of  a  constable  under  the  laws 
of  this  State;  he  shall  keep  a  complete  and  accurate  record  of 
each  case  committed  to  his  care  or  investigated  by  him,  in  suit- 
able books,  to  be  provided  by  the  board  of  chosen  freeholders 
of  the  county  for  that  purpose,  which  record  shall  be  at  all 
times  open  to  the  inspection  of  the  court  or  any  person 
appointed  by  the  court  for  that  purpose,  as  well  as  of  all  magis- 
trates within  the  county,  and  the  chief  of  police  or  other 
head  officer  of  police  of  any  city,  town,  township  or  borough 
within  the  county,  unless  otherwise  ordered  in  any  particular 
case  or  matter  by  the  court  appointing  him. 

3.  The  probation  officer  shall,  whenever  directed  by  the 
court,  carefully  inquire  into  the  antecedents,  character  and 
offense  of  every  person  arrested  for  crime  within  the  jurisdic- 
tion of  the  court  appointing  him ;  blanks  for  that  purpose  shall 
be  prepared  and  filed  in  his  office  in  each  case  for  the  use  of 
the  court  and  for  reference. 

4.  In  case  the  record  of  any  person  convicted  of  crime  shall 
in  the  judgment  of  the  court  so  justify,  it  shall  be  lawful  for 
the  court  in  which  the  conviction  is  had,  instead  of  imposing 
the  penalty  provided  by  law  for  the  oifense,  to  suspend  the 
imposition  of  the  penalty,  and  to  order  the  person  so  convicted 
to  be  placed  upon  probation  under  the  care  of  such  probation 
officer  for  such  time  and  upon  such  conditions  as  the  court  in 
its  order  shall  determine. 

5.  It  shall  be  the  duty  of  the  court  to  establish  rules  and 
regulations  for  the  government  of  the  probation  officer  and  of 
convicted  persons  committed  to  the  care  of  such  probation 
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officer,  and  to  enforce  the  observance  thereof  by  persons  so 
convicted  and  committed  to  the  care  of  the  probation  officer^ 
by  any  process  of  law  proper  to  be  issued  for  the  taking  into 
custody  or  otherwise  of  any  person  after  conviction  of  crime ; 
and  it  shall  be  lawful  for  the  court,  at  any  time  when  it  would 
appear  that  the  interests  of  justice  so  requires,  to  impose  the 
penalty  provided  by  law  for  the  offense  for  which  any  person 
may  be  committed  to  the  custody  of  the  probation  officer,  and 
to  direct  that  such  person  shall  enter  upon  the  sentence  when 
so  imposed. 

6.  The  compensation  of  the  probation  officer  in  each  county 
appointed  under  the  provisions  of  this  act  shall  be  fixed  by 
the  court,  and  when  so  fixed,  shall  be  paid  by  the  county  col- 
lector from  the  treasury  of  the  county  upon  a  voucher  approved 
from  time  to  time  by  a  judge  of  said  court ;  provided^  however y 
that  it  shall  be  within  the  power  of  the  board  of  chosen  free- 
holders of  any  county  of  the  first  or  second  class  to  fix  the 
compensation  of  such  probation  officer  where  more  than  one 
such  probation  officer  shall  be  appointed  in  any  such  county 
under  the  provisions  of  this  Act. 

7.  In  case  of  the  absence  or  disqualification  of  any  proba- 
tion officer  for  any  cause,  any  judge  of  said  court  may  appoint 
one  of  the  constables  of  said  court,  or  some  other  person,  as  a 
probation  officer  pro  tempore,  who  shall  receive  as  compensa- 
tion for  each  day's  services  a  sum  equal  to  the  rate  per  day  of 
the  salary  of  the  probation  officer ;  provided^  that  the  com- 
pensation so  paid  for  any  excess  over  thirty  days'  absence  of 
any  probation  officer  in  any  one  year  shall  be  deducted  from 
the  salary  of  such  probation  officer. 

8.  The  actual  expenses  and  disbursements  incident  to  the 
proper  performance  of  the  duties  of  the  probation  officer  shall 
be  presented  to  the  court  in  the  form  of  an  itemized  voucher^ 
and  when  the  same  shall  be  approved  by  the  court  the  proba- 
tion officer  shall  be  reimbursed  for  the  same  from  the  treasury 
of  the  county. 
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9.  Any  person  convicted  of  crime  and  released  upon  pro- 
bation who  shall  violate  the  condition  of  his  probation  or 
the  rules  and  regulations  governing  the  same,  or  who  shall 
reengage  in  criminal  practices,  or  become  abandoned  to 
improper  associations  or  a  vicious  life,  may,  by  order  of  the 
court,  be  taken  into  custody  and  sentenced  for  his  original 
offense,  and  in  computing  the  period  of  his  confinement,  if 
imprisonment  shall  be  imposed,  the  time  between  his  release 
upon  probation  and  his  rearrest  shall  not  be  reckoned  as  a 
part  of  the  term  ;  provided^  however^  that  no  person  shall  be 
so  taken  into  custody  or  sentenced  or  resentenced  under  this 
act  for  any  offense  for  which  he  may  have  been  released  upon 
probation  after  a  period  of  three  years  has  elapsed  from  the 
date  of  the  original  conviction. 

10.  This  Act  shall  take  effect  immediately. 

Rules  Governing  Probation  in  the  New  Jersey 

Criminal  Courts. 

First. — He  cannot,  during  the  probation  period,  leave  the 
county  or  State  until  notice  be  given  to  the  probation  officer 
and  his  approval  is  obtained. 

Second. — If  the  costs  are  to  be  paid  at  stated  periods  as  a 
condition  of  the  probation,  the  terms  of  payment  must  be 
strictly  complied  with  or  report  be  made  to  the  probation 
officer  of  a  satisfactory  reason  for  the  failure. 

Third. — He  must  abstain  from  evil  associates,  the  visiting 
of  saloons  and  the  use  of  intoxicating  liquors,  and  obey 
the  law. 

Fourth. — He  shall  furnish  to  the  probation  officer  all 
information  desired  at  any  time,  and  reply  promptly  by 
letter  or  personal  appearance  if  required. 

Fifth. — If  residence  is  changed  the  probation  officer  must 
be  notified  immediately. 

Sixth. — On  the  first  day  of  each  month  he  shall  write  and 
mail  or  deliver  to  the  probation  officer  a  letter  stating  present 
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residence  and  occupation,  and  the  number  of  days  employed 
the  previous  month,  and  the  truth  of  the  facts  therein  stated 
must  be  certified  to  by  a  parent  or  an  employer  or  other 
person  known  to  the  probation  ofScer. 

Seventh. — A  person  on  probation  is  liable  to  be  taken  into 
custody  at  any  time  by  the  probation  officer,  or  other  officer, 
upon  the  order  of  the  court,  and  strict  observance  of  all 
riiles  is  the  only  safety. 

Fines  Act  of  the  State  of  New  Jersey  of  1900. 

A  supplement  to  an  Act  entitled  '*An  Act  relating  to  courts 
having  criminal  jurisdiction  and  regulating  proceedings  in 
criminal  cases"  (Revision  of  1898),  approved  June  fourteenth, 
one  thousand  eight  hundred  and  ninety- eight.      ^ 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey : 

1.  Whenever  any  person  shall  be  convicted  of  a  misde- 
meanor, and  shall  be  sentenced  to  pay  a  fine  therefor,  it  shall 
be  lawful  for  the  court  to  permit  the  condemned  to  go  at 
large,  with  or  without  bail,  for  a  definite  time,  or  until  such 
fine  is  paid,  and  if  before  or  at  the  end  of  such  definite  time 
such  fine  shall  be  paid,  the  bail,  if  any  shall  be  taken,  shall 
be  discharged  by  the  clerk  upon  the  filing  of  a  certificate 
signed  by  the  sheriff  certifying  to  the  receipt  thereof;  and  for 
filing  said  certificate  and  discharging  such  recognizance  of  bail 
the  clerk  shall  be  entitled  to  receive  a  fee  of  twenty-five  cents 
only, 

2.  If  default  shall  be  made  in  paying  said  fine,  or  fine  and 
costs,  or  costs  without  fine,  within  the  time  so  definitely  fixed 
by  the  court,  or  within  the  time  to  which  the  court  may,  from 
time  to  time,  extend  it,  then  and  in  that  case  the  court  may 
order  the  defendant  into  custody  to  serve  the  sentence  imposed, 
as  if  he  had  been  originally  committed  at  the  time  of  the 
imposition  thereof. 

3.  This  Act  shall  take  effect  immediately. 
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OF  THE 


COMMITTEE  ON  INDUSTRIAL  PROPERTY  AND 
INTERNATIONAL  NE(K)TIATION. 

To  the  American  Bar  Association  : 

Your  committee  respectfully  states  that  it  cannot  make  a 
full  report  at  this  time,  and  asks  that  it  be  continued  until 
the  next  meeting,  for  the  reason  that  certain  treaties  in  regard 
to  industrial  property  are  now  publicly  known  to  be  the  sub- 
ject of  negotiation,  and  further,  because  the  proceedings  of 
the  congress  which  has  been  recently  held  at  Paris  on  the 
subject  of  industrial  property  are  not  now  accessible  to  the 
committee  and  the  Association ;  and  lastly,  because  at  this 
time  the  report  of  the  Commission  to  revise  the  industrial 
laws  of  the  United  States,  in  view  of  its  treaties  and  conven- 
tions, will  then  have  been  published. 

The  subject  is  one  of  interest  and  of  importance  to  all 
members  of  the  Association  who  are  interested  in  commerce, 
and  your  committee  believe  that  it  should  be  presented  to  the 
Association  in  the  light  of  facts  which  will  not  become  public 
before  the  next  meeting. 

Respectfully  submitted, 

Francis  Forbes, 

Chair  7nan, 
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SPECIAL  COMMITTEE  ON  TITLE  TO  REAL  ESTATE. 

To  the  American  Bar  Association : 

The  Special  Committee  on  Title  to  Real  Estate  begs  leave 
to  submit  the  following  report : 

In  compliance  with  the  following  resolution  passed  at  the 
last  Annual  Meeting  of  the  Association  : 

"  Resolved^  That  the  Committee  on  Title  to  Real  Estate  be 
instructed  to  memorialize  Congress  in  the  name  of  the  Amer- 
ican Bar  Association,  calling  attention  to  the  evils  shown  in 
the  case  of  U.  S.  vs,  Snyder,  149  U.  S.  210,  and  urge  the 
proper  legislation  to  remedy  the  evils  complained  of,"  your 
committee  prepared  a  memorial  (a  copy  of  which  is  hereto 
annexed),  and  the  same  has  been  presented  to  the  Senate  by 
the  Hon.  Chauncey  M.  Depew,  who  is  a  member  of  this 
Association,  and  to  the  House  of  Representatives  by  Mr. 
William  Astor  Chanler. 

From  a  letter  received  from  Mr.  Chanler,  and  from  inter- 
views with  other  members  of  Congress,  and  general  investiga- 
tion, your  committee  is  of  the  opinion  that  it  will  be  of  ser- 
vice in  securing  the  end  in  view  to  authorize  the  committee  to 
confer  with  oflScers  of  the  Government  and  formulate  and 
advocate  legislation  in  the  premises. 

In  conclusion,  your  committee  begs  leave  to  add  that  the 
memorial  has  received  the  approval  of  the  Committee  (on  the 
amendment  of  the  law)  of  the  Association  of  the  Bar  of  the 
City  of  New  York ;  of  the  Lawyers*  Title  Insurance  Com- 
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pany  of  New  York,  and  of  the  President  of  the  Real  Estate 
Title  Insurance  and  Trust  Company  of  Philadelphia. 

Respectfully  submitted, 

Ferdinand  Shack, 

John  Douglass  Brown,  Jr., 

•David  L.  Withington. 
August  30,  1900. 


To  the  Senate  and  House  of  RepreBe^itatives  : 

The  American  Bar  Association,  at  its  last  annual  meeting, 
adopted  the  following  resolution  : 

^^  Mesolved,  That  the  Committee  on  Title  to  Real  Estate  be 
instructed  to  memorialize  Congress  in  the  name  of  the  Amer- 
ican Bar  Association,  calling  attention  to  the  evils  shown  in 
the  case  of  U.  S.  vs,  Snyder,  149  U.  S.  210,  and  urge  the 
proper  legislation  to  remedy  the  evils  complained  of.'* 

The  evils  referred  to  arise  under  Section  3186  of  the 
Revised  Statutes  of  the  United  States,  which  reads  as 
follows : 

"  Section  3186.  If  any  person  liable  to  pay  any  tax  neg- 
lects or  refuses  to  pay  the  same  after  demand,  the  amount 
shall  be  a  lien  in  favor  of  the  United  States  from  the  time 
when  the  assessment  list  was  received  by  the  collector,  except 
when  otherwise  provided,  until  paid,  with  the  interest,  penal- 
ties and  costs  that  may  accrue  in  addition  thereto,  upon  all 
property  and  rights  to  property  belonging  to  such  person.** 

The  lien  thus  created  is  valid  under  the  decision  in  the 
case  above  referred  to,  even  as  against  a  bona  fide  purchaser 
or  encumbrancer  in  good  faith,  though  he  have  no  knowledge 
and  no  means  of  knowing  of  the  delinquency  on  the  part  of 
the  person  from  or  through  whom  he  acquires  his  title  or  lien. 

In  that  suit  an  old  lien  for  internal  revenue  taxes  on  prop- 
erty which  had  been  used  as  a  tobacco  factory,  was  enforced 
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against  a  subsequent  purchaser  and  possessor  of  the  land, 
although  that  purchaser  never  knew  or  had  reason  to  know 
that  the  land  had  ever  been  so  used,  or  that  any  taxes  were 
unpaid. 

The  statute  which  thus  gives  a  lien  upon  all  property  and 
rights  to  property  belonging  to  the  person  in  default  in  paying 
the  internal  revenue  taxes  referred  to  in  the  above  mentioned 
section  of  the  Revised  Statutes,  makes  no  provision  for  filing 
or  recording  any  notice  appraising  intending  purchasers  and 
encumbrancers  of  the  claims  of  the  Government;  and  inno- 
cent purchasers  and  encumbrancers  are  thus  subject  to  possi- 
bility of  loss  without  being  in  any  way  at  fault. 

The  American  Bar  Association  accordingly  petitions  Con- 
gress to  adopt  such  legislation  as  will  prevent  the  hardships 
referred  to. 

Respectfully  submitted, 
The  American  Bar  Association,  by 

Ferdinand  Shack, 
John  Douglass  Brown,  Jr., 
David  L.  Withinqton, 
Committee  on  Title  to  Real  Estate. 
Dated  March  10,  1900. 


REPORT 

OF   THE 

COMMITTEE  ON  THE  CELEBRATION  OF  JOHN 

MARSHALL  DAY. 

To  the  American  Bar  Association  : 

The  committee  appointed  under  resolution  of  August, 
1899,  with  reference  to  the  proposed  celebration  of  "John 
Marshall  Day*'  on  Monday,  February  4th,  1901,  beg  leave  to 
report,  as  follows: 

The  first  work  of  the  committee  consisted  of  an  interchange 
of  views  by  correspondence  between  the  various  members  of 
the  committee  in  all  parts  of  our  country.  The  members 
were  so  widely  separated  that  it  was  deemed  proper  to  appoint 
an  Executive  Committee,  of  a  smaller  number,  in  order  that 
the  details  of  business  might  be  more  conveniently  and 
promptly  transacted.  AVith  the  consent  of  the  entire  com- 
mittee the  following  members  were  appointed  as  such  Execu- 
tive Committee: 

Executive  Committee,  American  Bar  Association, 

W.  W.  Howe,  ex-officio,  Louisiana;  Adolph  Moses,  ex 
oflBcio,  Illinois ;  C.  F.  Libby,  Maine ;  Simeon  E.  Baldwin, 
Connecticut;  John  S.  Wise,  New  York;  R.  Wayne  Parker, 
New  Jersey;  S.  P.  Wolverton,  Pennsylvania;  Anthony  Ilig- 
gins,  Delaware;  John  S.  AVirt,  Maryland;  Jackson  Guy,  A^ir- 
ginia;  W.  W.  Van  Winkle,  AVest  Virginia;  Ilenry  E.  Davis, 
District  of  Columbia;  AVilliam  Lindsay,  Kentucky;  A.  J. 
McCrary,  Iowa;  Burton  Smith,  Georgia. 

Mr.  Adolph  Moses,  of  Chicago,  was  requested  to  act  as 
Secretary  of  the  committee. 

Following  the  mandate  of  the  resolution  under  which  the 
committee  was  appointed,  an  address  was  issued  on  the  4th  of 
February,  1900,  and  through  the  courtesy  of  the  Associated 
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Press  it  was  printed  on  that  day  in  all  the  newspapers  of  the 
United  States  which  are  subscribers  to  that  institution,  and  it 
appeared  in  about  1,000  journals,  thus  giving  a  full  notice  of 
one  year  for  the  preparation  of  the  centennial.  The  address 
thus  issued  and  published  is  as  follows : 

Address  op  the  National  Committee  of  tub  American 
Bar  Association  on  '*John  Marshall  Day." 

New  Orleans,  February  4,  1900. 

To  the  Bench  and  Bar  of  the  United  States  : 

By  direction  of  the  American  Bar  Association,  a  committee 
composed  of  one  member  from  each  State  and  Territory,  and 
from  the  District  of  Columbia,  has  been  appointed  by  the 
Association  in  reference  to  the  proposed  celebration  of  "John 
Marshall  Day,"  to  take  place  on  Monday,  February  4,  1901, 
being  the  first  centennial  of  the  installation  of  that  eminent 
jurist  as  Chief  Justice  of  the  United  States.  A  commemora- 
tion of  this  event,  and  of  the  splendid  career  of  Marshall  in 
the  great  office  which  he  adorned  for  more  than  thirty-four 
years,  cannot  fail  to  be  an  occasion  of  profound  interest  and 
importance  to  the  American  bench  and  bar.  Soldier,  student, 
advocate,  diplomatist,  statesman  and  jurist — he  was  one  of 
the  finest  types  of  American  manhood  in  its  best  estate.  His 
fame  is  the  heritage  of  the  nation,  and  it  is  befitting  that  the 
whole  country  should  celebrate  the  appointed  day. 

In  the  language  of  Judge  Story,  when  voicing  the  senti- 
ments of  the  great'court  on  the  official  announcement  of  Mar- 
shall's death,  "  his  genius,  his  learning  and  his  virtues  have 
conferred  an  imperishable  glory  on  his  country,  whose  liberties 
he  fought  to  secure,  and  whose  institutions  he  labored  to  per- 
petuate." 

He  was  a  patriot  and  a  statesman  of  spotless  integrity  and 
consummate  wisdom.  The  science  of  jurisprudence  will  for- 
ever acknowledge  him  as  one  of  its  greatest  benefactors.  The 
Constitution  of  the  United  States  owes  as  much  to  him  as  to 
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any  single  mind,  for  the  foundations  on  which  it  rests,  and  the 
expositions  by  which  it  is  to  be  maintained  ;  but,  above  all,  he 
was  the  ornament  of  human  nature  itself,  in  the  beautiful 
illustration  which  his  life  constantly  presented  of  its  most 
attractive  graces  and  most  elevated  attributes. 

The  committee  have  been  charged  with  the  duty  of  publishing 
this  address  to  the  legal  profession  of  the  United  States ;  also, 
with  the  further  duty  of  preparing  suggestions  for  the  day  on 
the  part  of  the  state,  city  and  county  bar  associations  and 
other  public  bodies  in  the  United  States. 

The  committee  were  also  charged  with  the  duty  of  requesting 
the  good  oflSces  of  the  President  of  the  United  States  in 
recommending  to  Congress  the  propriety  of  observing  "  John 
Marshall  Day  "  on  the  part  of  Congress  and  other  depart- 
ments of  the  Government  of  the  United  States,  and  of  memori- 
alizing Congress  to  observe  befitting  ceremonies  in  honor  of 
ihe  great  Chief  Justice. 

It  is  proposed  that  commemoration  services  be  held  at  the 
national  capital,  under  the  direction  of  the  Supreme  Court  of 
the  United  States,  with  the  aid  and  support  of  the  co-ordinate 
branches  of  the  Government. 

It  is  also  expected  that  the  day  be  properly  observed  (»n  the 
part  of  all  state  and  national  courts  by  the  cessation  of  judi- 
cial business,  and  that  all  state,  city,  and  county  bar  associa- 
tions participate  in  proper  exercises  in  such  manner  as  to  them 
shall  seem  most  appropriate. 

Similar  ceremonies  are  recommended  to  be  held  in  all 
American  colleges,  law  schools,  and  public  schools,  to  the  end 
that  the  youth  of  our  country  may  be  made  more  fully 
acquainted  with  Marshall's  noble  life  and  distinguished  ser- 
vices. 

The  American  Bar  Association  leaves  the  execution  of  this 
national  celebration  in  the  hands  of  the  courts  and  the  public 
bodies  named,  and  the  committee  expresses  the  sincere  hope 
that  the  celebration  be  national  in  its  character  and  imposing 
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in  its  extent  and  fervor,  and  that  it  may  have  the  hearty  sup- 
port of  the  secular  and  legal  press  of  our  country. 

The  active  co-operation  of  the  respective  Vice-Presidents 
and  members  of  local  councils  appointed  by  the  Association, 
with  the  respective  members  of  the  National  Committee,  is 
respectfully  requested  and  expected. 

On  behalf  and  by  authority  of  the  National  Committee. 

William  Wirt  Howe,  Chairman. 
Adolph  Moses,  Secretary. 

On  the  first  of  March,  1900,  a  meeting  of  the  Executive 
Committee  was  held  in  the  city  of  Washington,  at  which  meet- 
ing the  Bar  Association  of  the  District  of  Columbia  was  also 
represented  by  one  of  its  prominent  members,  who  waa  at  the 
same  time  a  member  of  the  Executive  Committee.  A  general 
plan  was  formed  and  adopted  respecting  a  celebration  to  be 
held  at  the  capital  of  the  nation.  In  co-operation  with  the 
Bar  Association  of  the  District  of  Columbia,  that  Bar  Associ- 
ation has  appointed  its  committee  for  this  purpose — its  Presi- 
dent being  the  Chairman.  The  plan  thus  formulated  and 
published  is  substantially  as  follows,  namely  :  That  a  meeting 
should  be  held  in  the  daytime  at  some  convenient  place  in  the 
city  of  Washington,  if  possible,  in  the  hall  of  the  House  of 
Representatives,  at  which  the  Chief  Justice  of  the  United 
States  should  be  invited  to  preside  and  to  open  the  exercises, 
and  to  which  the  President  of  the  United  States  with  his  cabi- 
net, the  members  of  Congress  and  other  principal  oflBcers  of 
the  Government  should  be  invited,  and  that  an  oration  should 
be  delivered  by  a  prominent  member  of  the  American  Bar. 

The  Executive  Committee  waited  upon  the  President  of  the 
United  States  and  were  received  with  great  kindness  and 
courtesy,  and  the  President  expressed  warm  interest  in  the 
plan,  stating  that  he  would  attend  the  ceremony,  and  would 
mention  the  subject  in  his  message  of  December,  1900.  The 
Executive  Committee  then  waited  upon  the  Chief  Justice,  who 
expressed  equal  interest  in  the  subject  and  kindly  consented  to 
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preside  on  the  occasion  named  and  to  open  the  exercises  as 
presiding  officer. 

The  committee  takes  pleasure  in  further  reporting  that  the 
Hon.  Wayne  Mac  Veagh,  formerly  Attorney-General  of  the 
United  States,  and  Minister  to  Italy,  has  consented  to  deliver 
the  oration  on  this  important  and  interesting  occasion,  and  we 
have  no  doubt  that  his  address  will  be  worthy  of  the  subject. 

It  was  further  arranged  that  on  the  evening  of  February 
4th,  1901,  there  should  be  a  banquet  in  the  city  of  Washington, 
to  be  followed  by  brief  addresses  appropriate  to  the  occasion. 

Following  the  spirit  of  the  resolution  under  which  we  were 
appointed,  and  of  the  address  that  was  issued  on  the  4th  of 
February,  1900,  your  committee  has  called  upon  the  various 
Bar  Associations  throughout  the  United  States  and  urged 
them  to  arrange  for  local  celebrations  on  the  same  day.  The 
responses  to  our  invitations  have  been  most  gratifying.  With- 
out going  into  iuU  particulars  it  may  be  stated  generally  that 
local  celebrations  of  an  appropriate  character,  by  meetings, 
orations,  proceedings  in  open  court,  and  banquets,  will  be  had 
in  almost  every,  if  not  every,  state  and  territory  of  our  country 
on  the  same  day.  In  many  instances  prominent  universities, 
law  schools  and  public  schools  will  participate  in  the  celebra- 
tion, and  it  is  hoped  that  every  court  in  the  country  will  adjourn 
in  honor  of  the  day  in  such  way  that  all  who  are  interested 
may  participate  in  the  public  ceremonies.  At  this  date  we  are 
assured  that  *'  John  Marshall  Day  "  will  be  properly  observed 
in  some  manner  in  the  following  states  and  territories : 
Alabama,  Arkansas,  California,  Colorado,  Connecticut,  Dela- 
ware, Florida,  Georgia,  Illinois,  Indiana,  Louisiana,  Kansas, 
Maine,  Maryland,  Massachusetts,  Michigan,  Missouri,  Nebraska, 
New  Hampshire,  New  Jersey,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota,  Tennessee,  Texas,  Utah, 
Virginia,  Washington,  West  Virginia,  Wisconsin. 

It  is  expected  that  the  subject  will  be  taken  up  by  the  Ver- 
mont Bar  Association  in  October  next,  and  we  have  no  doubt 
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that  the  other  states  and  territories  not  mentioned  above  will 
respond  favorably  by  the  1st  of  November. 

It  is  proper  that  we  should  recognize  the  courtesy  and  val- 
uable services  furnished  the  committee  by  the  Associated  Press 
in  publishing  the  address  in  all  of  its  newspapers  throughout 
the  country,  and  also  the  kindness  of  the  West  Publishing 
Company,  of  St.  Paul,  Minn.,  in  publishing  in  its  seven 
■Reporters  the  original  proposition  formulated  by  Mr.  Adolph 
Moses  and  adopted  by  the  Illinois  State  Bar  Association,  and 
also  the  address  of  this  committee. 

In  this  connection  it  may  be  proper  to  mention  that  at  the 
request  of  our  Secretary,  Messrs.  Callaghan  &  Company,  of 
Chicago,  have  republished  the  address  of  Horace  Binney, 
delivered  at  Philadelphia  in  September,  1835,  on  the  occasion 
of  the  death  of  Chief  Justice  Marshall  and  have  distributed 
several  thousand  copies  in  honor  of  *' John  Marshall  Day.** 
It  should  also  be  stated  that  Messrs.  T.  H.  Flood  vS:  Company, 
of  Chicago,  upon  like  request,  have  issued  a  pamphlet  con- 
taining the  orations  of  Chief  Justice  Waite  and  William 
Henry  Rawie,  of  Philadelphia,  delivered  in  May,  1884,  on  the 
occasion  of  the  unveiling  of  the  statue  of  Marshall  in  the 
city  of  Washington.  All  of  these  publications  contain  also 
the  address  of  your  committee.  The  committee  was  also 
informed  by  the  Secretary  of  the  Lawyers*  Co-Opemtive  Pub- 
lishing Company  of  Rochester,  that  they  will  republish  the 
celebrated  address  of  Mr.  Justice  Joseph  Story,  delivered  in 
Boston  in  October,  1835,  upon  the  life-work  and  services  of 
the  great  Chief  Justice. 

The  Illinois  State  Bar  Association  has  also  published  several 
thousand  copies  of  the  pamphlet  entitled  "  IIow  to  Celebrate 
John  Marshall  Day,"  containing  also  a  bibliography  of  the 
life  and  works  of  Marshall,  and  also  the  address  of  your 
committee. 

We  again  invite  the  active  co-operation  of  the  respective 
vice-presidents  and  members  of  the  local  councils  of  this  Asso- 
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ciation    with  the  respective  members  of  year  committee  in 
carrying  out  the  plan  outlined  above. 

At  a  meeting  held  by  your  committee  on  the  28th  of 
August,  1900,  the  following  resolutions  were  suggested,  and 
the  Association  is  respectfully  requested  to  adopt  them  : 

Resolved^  That  the  American  Bar  Association  respectfully 
requests  the  courts  of  our  country  to  adjourn  on  the  4th  of 
February,  1901,  in  honor  of  the  memory  of  John  Marshall, 
and  that  the  proceedings  on  such  adjournment  be  spread  upon 
the  minutes  of  the  courts. 

Resolved^  That  the  pamphlet  issued  with  the  approval  and 
sanction  of  the  Illinois  State  Bar  Association,  entitled  "  How 
to  Celebrate  John  Marshall  Day  "  is  a  useful  suggestion  of 
the  various  methods  in  which  such  celebration  may  be  made 
appropriate  and  impressive. 

Resolved^  That  the  Committee  on  "John  Marshall  Day,** 
appointed  under  the  resolution  of  the  Association  in  August, 
1899,  be  continued  until  the  purposes  of  its  formation  shall 
have  been  fully  accomplished. 

It  is  hardly  necessary  for  your  committee  to  emphasize  the 
importance  of  the  proposed  commemoration.  The  subject 
speaks  for  itself,  with  suggestion  and  sentiment  familiar  to 
every  American  who  cares  for  the  law  or  the  history  of  his 
country,  and  we  look  forward  with  confidence  to  a  celebration 
of  rare  and  profound  interest. 

William  Wirt  Howe, 

Chairman, 

Adolph  Moses, 

Secretary. 
Saratoga,  August  30,  1900. 


PROCEEDINGS 


OF  THE 


SECTION  OF  LEGAL  EDUCATION. 

Wednesday,  August  29,  1900,  3.S0  o'clock  P.  M. 

The  Section  of  Legal  Education  was  called  to  order  by  the 
Chairman,  Charles  Noble  Gregory,  of  Wisconsin. 
The  Chairman  delivered  his  address. 

{See  the  Address  at  the  end  of  these  Minutes.) 

The  Chairman : 

The  Section  will  now  have  the  pleasure  of  listening  to  a 
paper  by  William  Draper  Lewis,  Dean  of  the  Law  School 
of  the  University  of  Pennsylvania,  on  "  The  Proper  Prepara- 
tion for  the  Study  of  Law."  I  have  now  the  honor  and  pleas- 
ure of  presenting  Mr.  Lewis  to  the  Section. 

{See  the  Paper  at  the  end  of  these  Minutes.) 

The  Chairman : 

According  to  the  custom  of  the  Section,  the  papers  which 
have  been  read  are  open  for  discussion  at  the  close  of  their 
reading. 

H.  IL  Ingersoll,  of  Tennessee: 

Mr.  Chairman :  This  paper  ought  to,  and  doubtless  will, 
stimulate  a  general  discussion  of  the  subject  of  admission  to 
the  Bar,  and  as  there  happen  to  be  with  us  some  gentlemen 
who  are  here  rather  as  guests  of  the  Section — at  any  rate,  who 
have  attended  the  meeting  of  the  law  schools  yesterday  on  the 
invitation  of  the  Section — who  are  not  members  of  the  Asso- 
ciation, I  move  the  adoption  of  this  resolution : 

Resolved,  That  the  Section  of  Legal  Education  heartily 
invites  all  the  representatives  of  law  schools  attending  this 
meeting  to  exercise  and  enjoy  the  privileges  of  the  floor. 

The  motion  was  adopted. 

(421) 
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On  motion  of  S.  C.  Bennett,  of  Massachusetts,  the  Chair 
appointed  the  following  Committee  to  Nominate  Officers : 

S.  C.  Bennett,  of  Massachusetts ;  Henry  St.  George  Tucker, 
of  Virginia ;  John  H.  Wigmore,  of  Illinois. 

H.  H.  IngersoU,  of  Tennessee : 

Mr.  Chairman :  The  paper  which  has  been  read  assumes  the 
attitude  of  the  idealist.  I  very  much  doubt  whether  it  will 
commend  itself  to  the  practical  lawyer,  and  yet,  as  the  essayist 
carried  us  along  through  the  subject,  I  confess  I  was  somewhat 
inclined  to  yield  the  first  antagonism  I  felt,  and  to  say  that 
the  course  which  he  had  selected  for  preliminary  education 
was  one  which  would  probably  give  the  best  result  to  the  law 
graduates.  Some  of  us  who  are  engaged  in  law  teaching,  and 
have  found  that  our  best  graduates — our  best  students,  I  mean 
— have  never  even  taken  a  high  school  course,  but  are  men 
who  have  gathered  up  learning  under  difficulties,  and  have 
passed  through  a  primary  education  in  the  miserable  way  in 
which  it  is  given  in  some  of  the  outlying  country  districts,  but 
who,  feeling  the  eagerness  within  them  to  know  something, 
have  acquired  what  learning  they  have  from  such  newspapers 
as  they  could  get  and  such  school  books  as  they  could  borrow, 
and  who  have  come  to  the  law  school  at  thirty — I  say,  those 
of  us  who,  with  the  experience  of  that  kind,  have  found  that 
these  men  furnished  the  best  material,  are  sometimes  inclined 
to  doubt  whether  it  is  best  to  insist  upon  any  preliminary 
requirements  whatever.  I  know,  sir,  that  this  view  is  not 
consistent  with  the  idea  prevalent  in  the  profession.  I  am 
aware  that  I  am  somewhat  heretical  upon  the  subject,  owing 
to  my  experience  and  observation  in  certain  portions  of  the 
country.  I  cannot  think  that  a  rule  which  would  apply  to 
the  University  of  Pennsylvania,  or  to  Harvard  or  Yale  or 
Columbia,  would  be  enforceable  in  Montana  or  Texas  or  Ten- 
nessee or  Florida  or,  perhaps,  some  other  portions  of  the  coun- 
try with  which  I  am  not  so  familiar.  It  is,  therefore,  not  a 
theory  which  we  have  to  deal  with,  but  a  condition  ;  and  while 
I  cannot  doubt  that  the  ideal  preliminary  course  has  been 
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practically  and  very  effectually  instituted  by  the  essayist,  I 
have  grave  doubts  whether  in  these  times  it  is  possible  for  us 
to  prescribe  any  such  preliminary  training  as  the  one  which 
has  been  suggested. 

Albert  H.  Walker,  of  New  York : 

It  has  occurred  to  me  to  inquire  what  would  have  been  the 
effect  upon  the  bar  of  the  United  States,  if  the  ideal  and  even 
somewhat  artificial  standard  that  is  advocated  by  the  gentle- 
man who  read  the  paper  on  legal  education,  had  been  applied 
during  the  last  one  hundred  years.  What  names  would  have 
been  stricken  from  the  roll  of  the  American  Bar  ?  Among 
others  Patrick  Henry,  Abraham  Lincoln,  George  F.  Edmunds, 
Roscoe  Conkling.  Twenty  years  ago  an  inquirer  who  looked 
through  the  history  of  the  legal  education  of  the  most  distin- 
guished lawyers  in  the  United  States  Senate,  found  that  without 
exception  none  of  them  could  have  passed  the  examination 
necessary  to  admission  to  Harvard  Law  School.  Look  at  the 
bench.  What  lawyer  has  reached  more  distinction  on  the 
bench  in  America  in  the  last  quarter  of  a  century  than  Samuel 
F.  Miller?  Samuel  F.  Miller  was  an  entirely  self-taught 
Kentucky  boy.  His  original  professional  education  was  in 
that  of  medicine.  He  became  a  country  doctor  and  becoming 
disgusted  with  practicing  medicine  in  the  mountains  of  Ken- 
tucky turned  his  attention  to  jurisprudence,  and,  having  edu- 
cated himself  somewhat,  removed  to  Iowa  and  immediately 
bounded  to  the  first  rank  of  the  profession,  and  in  a  few  years 
reached  the  bench  of  the  Supreme  Court  of  the  United  States 
and  adorned  that  place  for  a  quarter  of  a  century  with  extreme 
ability.  Now  it  is  clear  enough  to  my  mind  that  fitness  is 
what  we  require.  The  lawyer  I  think  is  born  before  he  is 
made,  and  unless  he  is  born  he  cannot  be  made.  So  that  the 
standard  of  examination  which  I  think  would  be  more  ideal 
than  that  suggested  by  the  gentleman  who  read  the  paper, 
would  be  a  careful  inquiry  into  the  quality  of  mind,  the 
natural  endowment,  which  a  candidate  for  the  bar  possesses. 
I  have  in  mind  now,  young  men  who  within  a  few  years  after 
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graduating  with  honor  in  colleges  have  taken  law  courses  and 
have  reached  the  bar  and  have  made  absolute  failures  there. 
Why  ?  Not  because  they  were  not  well  endowed  by  nature 
with  brain,  for  they  were ;  but  because  they  did  not  have  the 
particular  kind  of  mental  ability  to  attain  success  at  the  bar. 
So  that  I  think  the  first  inquiry  that  ought  to  be  made  of  a 
candidate  for  admission  to  a  law  school  is  whether  or  not  nature 
gave  him  the  particular  kind  of  ability  necessary  to  enable  him 
to  master  a  legal  education  and  to  solve  legal  problems.  You 
know,  one  great  controversy  of  late  years  has  been  as  to  the 
authorship  of  Shakespeare's  plays.  Everybody  agrees  they 
are  the  greatest  records  we  have  of  human  genius  and  ability, 
and  the  best  scholars  who  have  devoted  themselves  to  solving 
the  problem  as  to  who  wrote  them  have  told  us  they  were 
written  by  William  Shakespeare,  of  Stratford-on-Avon,  an 
uneducated  man,  and  some  of  not  inferior  critical  ability  have 
ascribed  them  to  Lord  Bacon.  Now  Lord  Bacon  was  undoubt- 
edly a  learned  man.  He  could  pass  an  examination  for  almost 
anything,  but  could  he  write  the  Shakespearian  pla\  s  ?  Did 
nature  give  him  that  kind  of  ability  ?  There  is  many  a  man 
who  is  well  endowed  by  nature  to  be  a  professor  of  Latin,  well 
endowed  by  nature  to  be  a  historian,  or  a  chemist,  or  an  elec- 
trician, who  is  not  at  all  endowed  by  nature  with  the  ability  to 
be  a  successful  lawyer.  The  trouble  is  with  the  young  man's 
original  endowment.  • 

So  I  think  if  we  raise  the  artificial  standard  and  refuse 
admission  to  our  law  schools  to  persons  who  cannot  present 
diplomas  from  high  schools  and  colleges,  we  shall  in  the  future, 
as  we  certainly  would  have  done  in  the  past,  turn  away  from 
the  avenues  to  success  and  fame  now  and  then  a  legal  genius. 
Some  provision  ought  to  be  made  for  those  who  are  particularly 
endowed  by  nature  for  the  legal  profession.  What  would  this 
country  have  lost  if  Abraham  Lincoln  had  been  kept  away  from 
the  bar,  and  he  certainly  would  have  been  kept  away  if  any 
artificial  standard  had  been  enforced  in  his  case ;  but  when  he 
did  reach  the  bar,  through  the  back  door,  as  many  a  good 
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lawyer  did  in  Illinois  in  the  early  times,  he  immediately  justi- 
fied the  result  of  evolution  in  his  particular  case  and  finally 
reached,  as  I  think,  a  logical  power  which  has  never  been 
equaled  by  any  lawyer  in  America.  His  learning  was  doubt- 
less less  than  that  of  many  others,  but  his  legal  powers  were 
superior,  as  I  suppose,  to  those  of  any  other  member  of  the 
bar.  So  that  I  fear  if  this  modern  tendency  be  permitted  to 
apply  an  artificial  standard,  be  it  however  high  or  wisely 
chosen,  to  those  who  seek  an  opportunity  to  become  lawyers,  it 
will  sometimes  give  abundant  entrance  to  people  who  can  con- 
form to  that  artificial  standard  while  they  cannot  conform  to 
the  natural  standard,  and  will  sometimes  turn  from  the  glad- 
some paths  of  jurisprudence  those  whom  nature  intended  to  be 
lawyers. 

C.  G.  Fall,  of  Massachusetts : 

I  feel  very  much  impressed  by  what  the  last  speaker  has 
just  said,  and  I  think  his  remarks,  taken  in  connection  with 
the  paper  of  Prof.  Lewis,  indicate  a  certain  truth  which  we 
may  glean  from  the  point  of  view  that  has  been  brought  before 
us  to-day.  For  instance,  Mr.  Lewis,  in  his  paper,  points  out 
that  the  lawyer  must  be  able  to  follow  a  tendency,  must  pursue 
a  tendency,  and  see  what  it  is,  where  it  is  going,  and  discrimi- 
nate it  from  other  tendencies ;  and  that  unless  he  has  that 
capability,  he  does  not  possess  the  legal  mind,  and  is  not  one 
of  those  who  can  succeed  in  the  law.  The  gentleman  who  has 
just  spoken  has  shown  us  very  clearly  that  a  great  many  men 
who  do  not  have  that  particular  capability  still  might  be  able 
to  pass  a  certain  artificial  examination  which  would  cover  a 
large  scope  and  variety  of  topics,  and  yet  bring  more  or  less 
discredit  upon  the  law  because  they  fail  to  possess  the  natural 
tendency. 

Now,  Mr.  Chairman,  I  think  if  we  can  combine  and  put 
together  the  proposition  laid  down  by  the  gentleman  who  read 
the  paper  and  the  point  of  view  laid  down  by  the  gentleman 
who  has  just  taken  his  seat — if  we  can  make  a  synthesis  of  those 
two  things — it  seems  to  me  we  can  get  at  just  what  is  sought 
28 


426  MINUTES   OF   SECTION   OF   LEGAL   EDUCATION. 

to  be  accomplished  here.  I  am  talking  about  the  idea — not 
about  ^hat  is  practical,  but  about  what  we  would  like  to  get  at 
if  we  can  do  it.  Now,  if  there  was  some  way  that  a  student, 
when  thinking  of  entering  upon  a  course  of  law — whether  or 
not  you  apply  this  artificial  examination  on  history  and  geome- 
try and  the  Lord  knows  what ;  I  pass  that  by — but  if  there 
could  be  some  way  that  the  natural  fitness  could  be  inquired 
into,  would  not  great  good  be  accomplished  ?  That  is,  suppose 
the  student  could  be  examined  first  by  some  good  lawyer,  some 
good  judge  of  human  nature,  in  such  a  way  that  the  student 
might  not  know  tie  was  being  examined,  and  yet  the  examina- 
tion be  going  on  just  the  same,  and  then  let  the  student  be 
taken  in  hand  by  a  second  examiner,  and  then  by  a  third,  and 
let  each  of  those  examiners  write  down  their  opinion  or  mark 
as  to  the  candidate ;  and  then  provide  that  two  out  of  the 
three  should  determine  whether  that  man  had  the  natural 
qualifications  to  enter  upon  the  study  of  law.  That  examina- 
tion would  not  go  into  history  or  geometry  or  geography  or 
science  at  all.  It  would  be  simply  an  examination  to  find  out 
whether  or  not  the  candidate  who  sought  to  study  law  was  able 
to  understand  the  meaning  of  a  general  profession,  able  to 
think  from  a  legal  point  of  view.  Many  come  into  the  study 
of  the  law  who  have  not  that  gift  of  nature,  so  that  they  cannot 
acquire  any  attainments  in  the  law,  no  matter  how  great  their 
acquirements  in  other  directions  may  be. 

I  suggest  that  what  Mr.  Lewis  has  stated  in  his  paper  and 
the  criticism  made  by  Mr.  Walker  bring  us  logically  to  com- 
bining the  two  in  an  examination  of  natural  fitness,  if  we  are 
going  to  follow  this  thing  out  to  where  it  logically  leads. 

John  Nicolson,  Jr.,  of  New  York : 

As  one  of  the  younger  members  of  the  Association,  I  would 
like  to  say  that  I  think  this  preliminary  education  is  of  the 
greatest  importance,  and  I  speak  of  it  from  the  standpoint 
of  the  young  man.  That  is  to  say.  it  is  in  justice  to  him  that 
it  should  be  required.  After  he  has  gotten  into  the  business 
of  life  there  is  no  opportunity  for  acquiring  that  training  of 
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the  mind  and  that  knowledge  of  facts ;  and  it  seems  to  me 
that  knowledge  of  facts  is  being  lost  sight  of  in  this  dis- 
cussion of  training.  I  say  there  is  no  opportunity  for  his 
acquiring  these — certainly  not  the  same  as  in  the  earlier  days 
before  he  becomes  a  full-fledged  lawyer. 

Now  the  tendency  of  this  paper  has  been  rather  to  dis- 
courage this  wider  acquaintance  with  physics — with  facts. 
The  capacity  of  noticing  the  tendency  of  things  has  been 
spoken  of,  but  I  think  this  important  function  of  the  lawyer 
has  been  lost  sight  of — the  getting  of  facts.  For  instance,  in 
the  cross-examination  of  a  witness,  to  know  the  relation  of  the 
testimony  to  the  outside  world,  the  physical  world — that,  I 
think,  is  necessary.  I  recall  being  present  upon  an  important 
trial  which  involved  the  decision  of  the  question  whether  or 
not  a  valve  which  connected  a  great  steam  boiler  with  a  smaller 
steam  boiler  just  above  it,  was  open  or  shut.  It  was  a  question 
of  damages  caused  by  the  bursting  of  the  boiler.  With  great 
astuteness  the  lawyer  for  one  side  urged  that  he  was  sure  the 
valve  was  shut  because  if  the  steam  had  been  on  in  both 
boilers  at  the  same  time  both  would  naturally  have  burst,  the 
pressure  being  the  same.  The  lawyer  on  the  opposite  side 
happened  to  have  a  suflScient  knowledge  of  physics  to  know 
that  while  the  pressure  brought  out  was  the  same,  the  smaller 
boiler,  not  having  such  a  pressure  upon  it,  would  not  necessarily 
burst  under  the  same  head  of  steam. 

So  far  as  the  suggestion  that  has  been  made  is  concerned, 
that  we  test  the  capacity  of  the  young  men,  it  seems  to  me 
that  is  thoroughly  impracticable.  The  capacity  of  a  young 
man  will  soon  be  tested  in  the  affairs  of  life,  and  his  genera- 
tion will  test  him  as  to  whether  or  not  he  has  those  capabilities 
which  are  necessary  for  success. 

J.  E.  Gardner,  of  Maine: 

I  may  have  misinterpreted  the  purpose  of  this  paper,  but  I 
did  not  suppose  the  subject  of  discussion  was  the  requirements 
for  admission  to  the  law  school  or  admission  to  the  bar,  but  I 
supposed  it  was  this :     Suppose  Abraham  Lincoln  had  come 
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to  you  and  said,  "  I  have  got  three  years  to  study,  and  I  want 
to  be  a  lawyer;  now  what  shall  I  study — shall  I  study  Latin, 
Greek,  mathematics  or  physics?*'  That  I  suppose  is  the 
scope  of  this  paper.  Assuming  that  your  student  has  some 
time  to  study,  and  he  wants  to  be  a  lawyer,  what  shall  he 
study  ? 

If  my  interpretation  of  the  paper  and  of  the  subject  is  cor- 
rect, much  of  the  preceding  discussion  is  not  wholly  to  the 
point.  I  did  not  suppose  anybody  would  want  to  shut  out 
from  the  bar  Abraham  Lincoln  or  Judge  Miller ;  but  I  must 
remark  in  passing  that  I  think  the  experience  of  most  of  us 
is  that  at  the  bars  with  which  we  are  familiar,  taking  our 
country  over,  the  leaders  are  the  men  who  have  had  prelimi- 
nary training.  That  is  the  rule.  Of  course  there  are  striking 
exceptions  to  it. 

I  have  little  to  say  by  way  of  criticism  of  this  most  admir- 
able paper.  I  was  glad  that  a  man  stood  up  and  told  us  that 
there  was  no  use  of  studying  Latin  for  the  purpose  of  trans- 
lating the  occasional  Latin  phrases  that  we  might  run  across. 
How  many  of  us  have  been  told  that  we  must  study  Latin  so 
that  we  can  translate  an  occasional  phrase  in  the  text  book  ? 
How  absurd  that  one  should  spend  two  or  three  years  studying 
Latin  for  that  purpose,  and  then  not  be  able  to  translate  it 
at  all. 

But  I  do  think  that  my  brother  Lewis  somewhat  underes- 
timated the  value  of-  mathematics  as  a  study.  It  seems  to  me 
that  any  study  that  makes  a  man  do  a  bit  of  honest  concrete 
thought  is  an  extremely  good  preparation  for  legal  study,  and 
I  believe  that  the  study  of  geometry  calls  for  more  brain  power 
than  the  study  of  Latin  or,  if  I  may  be  permitted  to  say  it, 
the  study  of  history  as  it  is  ordinarily  pursued.  When  a  man 
comes  to  the  bar,  and  gets  a  good  practice  and  does  anything, 
he  has  to  apply  some  very  strong,  clean,  direct  and  honest 
thought ;  and  I  believe  that  the  study  of  mathematics  will  help 
a  man  very  largely  to  use  his  brain,  and  if  a  man  knows  how 
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to  use  his  brain,  ke  is  pretty  well  prepared,  I  think,  for  the 
study  of  law. 

Mr.  Rosenberg,  of  District  of  Columbia : 

I  hesitate  to  advance  a  theory  which  has  been  dwelling  in 
my  mind  for  quite  a  time,  but  it  appears  somewhat  adverse  to 
that  which  has  been  recommended  by  the  gentleman  who  has 
read  the  paper,  and  that  is,  that  we  need  to  exercise  discrimi- 
nation regarding  the  means  we  adopt  with  reference  to  these 
requirements.  I  have  had  the  good  fortune  to  be  a  graduate 
of  the  University  of  Georgetown,  in  the  District  of  Columbia, 
in  the  Law  Department,  in  which  they  require  no  test  what- 
ever, and  my  experience  has  demonstrated  to  me  that  a  fair 
sprinkling  of  the  prize  winners,  the  most  earnest  workers  and 
the  best  students,  are  those  who  have  received  no  college  degree. 
In  the  observations  that  I  have  made,  it  has  followed  out  the 
fact  that  those  men  who  have  taken  post-graduate  degrees  in 
the  law  department  are  the  men  who  entered  there  without  any 
previous  college  training. 

The  suggestions  of  the  gentleman  that  preceded  me  are  very 
forcible,  I  think.  If  we  take  a  man,  on  the  one  hand,  who 
has  studied  three  or  four  years,  and  has  received  his  collegiate 
degree,  if  he  has  made  a  study  of  Latin  or  if  he  is  perfectly 
competent  .to  solve  a  mathematical  problem,  and  then  take  a 
man,  on  the  other  hand,  who  has  devoted  the  same  length  of 
time  to  a  commercial  calling,  who  has  been  in  a  clearing  house 
or  otherwise  commercially  engaged  where  he  has  met  the  world 
as  man  to  man,  I  say  that  the  latter  is  more  capable,  speaking 
generally,  of  entering  a  law  school  than  the  man  who  has 
acquired  a  prior  collegiate  education.  I  would  therefore  recom- 
mend that  we  proceed  with  very  great  caution  before  we 
make  any  positive  recommendation  that  a  man  should  have  a 
collegiate  degree  before  we  admit  him  into  our  ranks  to  take 
up  the  study  of  law. 

N.  W.  Iloyles,  of  Canada : 

Mr.  Chairman  :  I  agree' with  one  speaker  in  his  suggestion 
that  there  should  be  a  test  made  as  to  natural  capacities ;  but. 
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as  has  been  pointed  out,  how  are  you  going  to  make  that  test  ? 
What  method  have  you,  except  as  to  the  actual  practice,  whether 
a  man  is  going  to  be  a  success  as  a  lawyer  or  not  ?  I  have 
known  men  at  college  who  seemed  to  have  every  capacity  to 
fit  them  to  become  lawyers,  and  they  have  gone  to  the  bar,  and 
then  become  dismal  failures ;  while,  on  the  other  hand,  I  have 
known  men  who  seemed  below  them  in  the  earlier  part  of  their 
lives  who  surpassed  them  because  they  had  that  tact,  that 
insight  into  character,  that  method  of  solving  legal  problems 
and  the  ability  to  determine  whether  a  witness  is  telling  the 
truth  or  not,  which  are  very  important  requisites,  as  you  know, 
to  success  at  the  bar.  If  you  could  test  a  man,  and  find  out 
whether  he  has  the  proper  capacity  to  fit  him  for  the  law,  you 
would,  of  course,  be  doing  him  a  very  great  benefit. 

The  answer  to  the  statement  about  Abraham  Lincoln  was 
very  well  put  by  Lord  Russell  once.  He  said  there  are  men 
who  are  crowned  by  the  capacity  for  success,  but  it  is  impos- 
sible to  argue  from  these  exceptions,  and  the  general  run  of 
men  are  the  better  for  education.  The  general  run  of  men 
are  improved  by  a  liberal  education,  and  we  are  dealing  not 
with  the  great  mountain  tops,  but  we  are  dealing  with  the 
ordinary  level  of  humanity,  and  we  have  to  take  things  as  we 
find  them,  and  we  must  recognize  that  education  is  for  us  com- 
monplace people.  The  other  answer  that  is  made  to  that  is : 
True,  Abraham  Lincoln  succeeded  without  the  education  that 
is  now  required  of  persons  entering  the  bar.  Lord  Russell 
pointed  out  how  much  greater  might  have  been  the  mark  left 
by  some  of  these  men  upon  their  generation  if  they  had  had 
the  proper  preliminary  education.  It  was  said  of  that  great 
judge,  Erskine,  who  was  a  success  at  the  bar  and  who  was  a 
success  as  Lord  Chancellor  of  England,  that  one  always  felt 
in  his  dealings  with  cases  that  he  had  not  received  the  proper 
legal  training,  that  although  he  was  a  successful  counsellor  and 
was  in  many  ways  a  successful  judge,  owing  to  his  enormous 
common  sense,  yet  his  judgments  Licked  that  perfection  that 
would  have  characterized  them  had  he  been  properly  trained. 
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True  it  is  that  he  woald  have  succeeded  in  any  event,  but  he 
would  have  succeeded  infinitely  better  if  he  had  had  the  proper 
preliminary  training. 

It  is  said  that  the  work  that  should  be  done  preparatory  to 
entering  upon  the  study  of  the  law  should  be  such  as  has  a 
special  bearing  upon  that  study.  I  must  confess  that  I  differ 
from  that.  I  think  we  all  concede  that  the  work  of  a  prac- 
ticing lawyer  is  not  widening  to  the  mind.  It  does  not  tend  to 
broaden  a  man.  On  the  contrary,  we  get  into  a  narrow  groove, 
and  the  tendency  is  rather  to  be  narrow-minded  than  to  be 
broad-minded.  To  guard  against  that,  my  idea  is  that  you 
should  give  at  the  outset  a  broad  and  a  liberal  education,  that 
you  should  lay  your  foundation  broad  and  deep ;  and  for  my 
own  part — I  may  perhaps  be  taking  an  ideal,  sentimental  kind 
of  view — I  would  rather  exclude  the  student  altogether  from 
matters  bearing  upon  his  legal  training  hereafter,  and  give  him 
instead  the  general  knowledge  which  would  tend  to  correct  the 
undoubted  tendency  that  the  practice  of  the  law  has  to  narrow 
and  degrade,  so  to  speak,  the  minds  of  those  who  practice  it. 
Therefore  I  think  every  branch  of  human  knowledge  should 
properly  come  in  the  preliminary  education.  *"Homo  Bum ; 
nil  humani  a  me  alienum  putOy'  was  the  saying  of  one  of  the 
ancient  poets.  I  think  that  applies  preeminently  to  the  study 
of  the  law.  We  study  Latin  because  it  is  in  the  first  place  a 
splendid  training  for  the  mind,  because  it  introduces  us  to 
stores  of  wisdom  and  eloquence  which  can  be  best  reached,  I 
think,  in  their  original  tongue.  We  study  Latin  because  it 
enriches  the  mind  and  fits  it  for  that  play  of  language,  for  that 
descriptive  power,  for  all  those  graces  which  make  the  success- 
ful counsellor  and  the  successful  man.  If  it  were  merely  a 
question  of  translating  some  dog  Latin  which  has  been  embodied 
in  a  senseless  maxim,  then  I  would  say,  away  with  it,  but  we 
study  it  because  of  the  magnificent  intellectual  effect  it  has.  I 
entirely  agree  that  mathematics  ought  to  be  studied.  Physics, 
of  course,  as  the  illustration  shows  and  as  any  one  who  prac- 
tices nowadays  knows,  when  so  many  mechanical  and  patent 
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questions  come  up,  is  something  that  every  practicing  lawyer 
ought  to  know.  In  fact  we  might  go  through  the  whole  round 
of  human  knowledge  and  touch  nothing  which  would  be  out  of 
place  for  the  practicing  lawyer  to  know. 

I  think  we  cannot  lay  down  any  definite  rule  as  to  what  a 
lawyer  should  have  as  a  preparation  for  the  study  of  the  law. 
My  idea  is  that  we  should  seek  in  every  way  to  inaugurate 
and  inculcate  a  broad  general  training,  and  that  we  should 
confine  ourselves  after  a  young  man  begins  to  study  the  law 
to  that  which  is  best  adapted  for  the  particular  profession 
which  he  has  chosen.  Let  us  widen  up  as  much  as  we  can  at 
the  outset.  It  may  be  that  for  some  it  is  uAnecessary ;  it  may 
be  that  some  will  rise  above  those  who  have  had  the  best 
education,  and  one  of  the  puzzles  to  teachers  is  to  find  that 
sometimes  men  who  have  not  had  a  college  education  succeed 
the  best.  But  we  are  to  legislate  for  the  common  masses,  and 
the  general  result  will  be  to  increase  more  and  more  the 
general  usefulness  of  our  profession  and  to  fit  us  more  and 
more  for  that  distinct  place  which  the  profession  already  occu- 
pies in  public  esteem. 

William  Draper  Lewis,  of  Pennsylvania : 

If  I  may  be  permitted  to  answer  one  or  two  of  the  sugges- 
tions which  have  been  made  here,  I  will  say  in  respect  to  the 
first  suggestion,  that  while  the  preparatory  education  which  I 
suggested  might  be  right,  it  was  not  practical  in  certain  parts 
of  the  country,  and  that  the  education  which  Harvard  or  Col- 
umbia or  the  University  of  Pennsylvania  might  prescribe  was 
beyond  that  which  might  be  obtainable  in  Montana  or  Ten- 
nessee ;  I  quite  agree  to  that.  If  you  noticed,  however,  I 
addressed  my  remarks  primarily  to  those  law  schools  which 
have  already  reached  a  standard  of  requirements  which  is 
equal  to  the  best  academic  education  that  can  be  obtained  in 
their  part  of  the  country,  and  the  object  of  the  paper  was  to 
find  out  how  we  can  best  accomplish  that.  I  acknowledge  that 
where  you  have  a  section  of  the  country  in  which  the  law  schools 
have  not  yet  reached  that  standard,  their  practical  problem  is 
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how  to  reach  that  standard,  and  until  they  reach  it,  they  have 
nothing  to  do  with  the  suggestions  made  in  the  paper ;  their 
problem  is  to  get  up  to  this  standard.  The  paper  was  primarily 
addressed  to  all  schools  which  had  already  reached  that  standard, 
which  is  true  of  nearly  all  the  schools  in  the  north  and  north- 
eastern portion  of  the  United  States. 

The  second  suggestion  which  has  been  made,  which  was 
referred  to  by  another  one  of  the  speakers,  was  in  regard  to 
Lincoln.  I  think  those  of  us  who  are  fighting  for  the  cause 
of  a  better  legal  education  have  certainly  as  much  respect  for 
Lincoln  as  anyone  else,  and  yet  we  too  frequently  hear  a  great 
deal  of  that  example,  and  I  am  sure  that  Lincoln  himself 
would  not  have  applied  it.  In  the  first  place  the  question  was 
asked :  Supposing  you  had  these  requirements  for  one  hundred 
years,  would  you  have  kept  out  Lincoln  ?  Certainly  not.  At 
the  last  commencement  of  the  University  of  Pennsylvania  I 
had  very  great  pleasure  in  awarding  one  of  the  prizes  to  a 
member  of  the  graduating  class  who  arrived  in  this  country 
not  only  without  any  money  but  without  any  clothes,  having 
escaped  from  a  Russian  vessel,  and  that  man  had  not  only  sup- 
ported himself  but  he  had  graduated  from  the  Yale  Scientific 
School  and  subsequently  came  to  us,  and  while  he  did  not 
stand  at  the  head  of  bis  class,  he  did  write  the  best  essay 
which  was  written  during  the  year.  Another  man,  who  stood 
second  or  third  in  his  class,  was  a  common  laborer  twelve  years 
ago  in  a  city  in  the  western  part  of  Pennsylvania.  That  man 
accjuired  a  college  education  and  came  to  the  law  school  and 
graduated  well  up  in  his  class.  I  think  you  will  find  that  all 
the  large  law  schools  have  such  examples  every  day.  Men 
like  Lincoln  are  not  kept  down  by  requirements  of  that  kind. 
It  is  true  that  had  Lincoln  been  born  in  the  West  and  remained 
on  a  farm  under  the  conditions  which  then  existed,  he  could 
never  have  acquired  this  education,  but  if  he  had  been  born  in 
New  York  and  it  had  been  necessary  for  him  to  master  these 
different  subjects  which  I  have  mentioned,  he  not  only  would 
have  mastered  them  but  he  would  have  gone  further.     I  do 
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not  believe  that  one  of  the  requirements  which  have  been  men- 
tioned would  have  prevented  anyone  with  real  ability  from 
rising,  and  perhaps  Justice  Miller  would  have  been  even  a 
better  and  greater  lawyer  than  he  was  if  he  had  had  the  oppor- 
tunity of  this  earlier  education. 

There  is  one  fact,  however,  that  has  been  brought  out  about 
Lincoln,  and  that  is,  that  he  had  a  wonderful  knowledge  of 
human  character.  If  you  will  look  at  his  legal  business,  the 
trial  of  small  causes  on  a  country  circuit,  great  knowledge  of 
law  such  as  is  necessary  to  do  the  business  which  goes  on  in 
our  Larger  cities,  or  even  the  commercial  business  throughout  the 
country  to-day  in  the  East,  was  not  the  ability  by  which  Lincoln 
won.  Lincoln  won  his  countryside  cases  because  they  wanted 
just  the  ability  which  his  training  gave  him.  He  never  became 
a  great  and  learned  lawyer  in  that  sense,  but  he  did  become  a 
great  trier  of  cases  because  his  preparatory  training  had  led 
him  to  know  men,  and  I  think  no  example  is  better  fitted  to 
show  the  relation  of  preparatory  training  to  work.  His  pre- 
paratory training  along  one  line  was  peculiarly  adapted  to  the 
work  which  he  had  to  do  in  life. 

Another  example  has  been  cited  by  another  speaker.  I 
have  very  often  heard  it,  and,  with  all  due  deference  to  the 
speaker,  I  must  say  that  I  think  it  is  a  fallacy.  He  brought 
up  that  instance  about  the  explosion  of  a  steam  engine.  Now, 
in  the  first  place,  I  want  to  say  to  you  that  I  think  all  lawyers 
should  know  something  about  physics,  like  all  educated  men, 
but  if  a  young  man  comes  and  asks  you  what  he  should  study 
how  are  you  going  to  tell  whether  he  is  going  to  have  a  case 
which  will  involve  knowledge  of  a  particular  kind  of  engine 
or  a  particular  method  of  keeping  a  set  of  books.  If  he  is 
going  into  the  patent  law  business  then  you  can  tell  him  to  go 
to  a  technical  school,  but  if  he  is  simply  going  to  enter  into 
general  business  you  cannot,  because  you  have  found  in 
your  practice  that  knowledge  of  a  particular  kind  of  machinery 
happened  to  help  you,  assume  that  it  will  help  him.  There- 
fore, I  think  what  we  have  to  do,  unless  we  know  that  the 
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Tuan  is  going  into  a  particular  kind  of  legal  business  where 
a  knowledge  of  a  particular  business  or  of  a  particular  kind 
of  machinery  is  necessary,  is  to  find  out  the  mental  work 
which  he  has  to  do  as  an  average  lawyer  and  tell  him  to  lay 
emphasis  on  the  things  which  train  for  that — not,  of  course, 
to  exclude  a  knowledge  of  physics,  but  if  emphasis  has  to  be 
put  somewhere,  then  put  it  on  the  things  which  train  the  mind. 

In  regard  to  the  suggestion  of  mathematics,  I  confess  that  I 
should  have  liked  the  speaker  to  say  something  more  on  that 
subject.  I  am  very  fond  of  mathematics.  I  liked  it  better 
than  any  other  study  when  I  was  in  college,  but  I  have  never 
been  able  to  see  any  connection  between  my  work  in  calculus 
and  my  work  as  a  lawyer;  while,  on  the  other  hand,  having 
become  at  a  subsequent  period  interested  in  economics,  I  can 
see  that  the  mental  training  there  does  help  me  as  a  lawyer. 
My  mind  is  open  to  conviction  on  mathematics,  but  I  should 
like  some  one  to  show  me  exactly  where  the  connection  exists. 

In  conclusion  I  would  like  to  reply  to  the  speaker  who  has 
just  sat  down.  I  think  he  misunderstood  me  slightly.  As  I 
understood  his  remarks,  they  were  that  we  should  not,  in  dicta- 
ting the  preparatory  education  for  a  lawyer,  allow  him  to  study 
the  same  things  that  he  will  come  in  contact  with  as  a  lawyer, 
because  the  legal  business  is  narrow  enough  anyhow ;  what  we 
want  to  do  is  to  give  him  something  that  is  disassociated  with 
the  law.  I  agree  with  every  word  of  that.  I  do  not  think 
the  college  is  the  place  to  study  the  law.  But  that  was  not 
my  recommendation.  My  recommendation  was  a  liberal  edu- 
cation. In  a  modern  college  with  an  elective  course  of  study^ 
you  have  to  lay  emphasis  on  something.  You  cannot  go  on 
and  say  "  I  am  going  to  get  a  broad  general  education."  All 
our  larger  colleges  have  elective  courses.  You  must  choose. 
The  question  is,  what  will  ydli  choose — not  whether  you  would 
be  a  broad  and  liberally  educated  man,  but  on  what  sliould 
you  lay  emphasis.  I  should  agree  with  the  speaker  in  saying 
that  you  should  not  study  the  law ;  that  you  are  going  to  come 
to  that  afterwards  ;  but  I  do  not  see  that  the  study  of  history. 
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for  instance,  is  narrowing  to  a  lawyer,  that  the  study  of 
economics,  sociology  or  Latin  or  languages  is  narrowing  to  a 
lawyer.  And  there  also  I  wish  to  call  attention  to  the  fact 
that  while  I  did  say  that  Latin  was  a  useless  study,  if  it  is 
simply  looked  at  from  the  standpoint  of  acquiring  information 
so  as  to  translate  sentences,  I  also  say  that  the  study  has  a 
place  in  the  liberal  education  of  the  lawyer  and  that  he  should 
lay  great  emphasis  on  that  even  though  he  might  not  lay  the 
same  amount  of  emphasis  upon  it  that  he  does  on  history  or 
mathematics.  Nothing  in  my  education  do  I  more  heartily 
regret  than  my  deficiency  in  the  study  of  languages  and  litera- 
ture. While  we  may  try  to  make  up  the  deficiencies  of  our 
earlier  education,  we  can  really  never  do  so,  and  it  is  for  that 
reason  that  the  question  of  what  a  man  should  study  before  he 
comes  to  take  up  his  technical  training  is  so  important. 

Alfred  G.  Reeves,  of  New  York  : 

I  would  like  to  say  one  word  in  regard  to  the  question  of 
mathematics  which  Mr.  Lewis  has  brought  up.  It  seems  to 
me  that  the  reason  why  mathematics  should  be  studied  as  a 
preliminary  to  the  study  of  law  is  quite  well  shown  by  the 
writer  of  the  brilliant  paper  when  he  himself  says  that  during 
his  college  days  mathematics  was  the  one  study  which  he  most 
liked.  Unconsciously  to  himself,  perhaps,  the  keen  logical 
thought  that  his  mathematical  training  was  bringing  out  influ- 
enced him  to  see  that  kind  of  work.  We  find,  too,  the  same 
close  thought  and  work  in  any  kind  of  study.  It  seems  to  me 
that  too  much  stress  cannot  be  laid  on  the  point.  If  you  could 
go  all  over  the  reports  of  all  the  courts  and  analyze  and  cor- 
relate them,  you  would  come  to  the  conclusion  that  everything 
in  human  life  is  dealt  with  by  the  lawyer — science,  literature, 
philosophy,  theology ;  everything  comes  to  him,  and  he  must 
deal  with  it  in  his  practice,  and  Cherefore  the  more  the  lawyer 
knows  of  facts,  the  better  he  is  oft\  Again,  he  must  be  able 
to  apply  those  facts  in  close  logical  reason,  and  the  better  he  is 
able  to  do  that,  the  better  his  training  for  the  study  of  the  law 
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has  been.  One  man  will  come  to  his  preliminai^  training  with 
a  bent  for  one  kind  of  study,  and  that  particular  kind  of  study 
with  him  may  train  his  mind  better  than  it  would  another 
man's  mind.  Another  study  will  take  another  man  and  give 
him  the  same  training. 

It  seems  to  me,  therefore,  that  it  resolves  itself  to  this :  The 
requirement  toward  which  we  must  attain  is  not  that  a  man 
should  study  Latin  or  sociology  or  physics,  but  that  he  shall 
get  a  certain  amount  of  study  that  shall  give  him,  in  his  con- 
dition and  under  his  circumstances,  according  to  the  decision 
of  the  teachers  under  whom  he  is  studying,  the  greatest 
amount  of  mental  drill  and  the  greatest  acquisition  of  facts 
before  the  mind,  and  you  cannot  lay  down  a  standard  in  that 
regard  that  will  apply  to  every  man;  it  must  be  an  indi- 
vidual case.  One  man  likes  classics,  another  man  likes  mathe- 
matics, and  another  logic.  It  is  the  study  that  the  man's  bent 
takes  him  to,  carefully  and  thoroughly  pursued  for  the  period 
you  prescribe,  that  will  bring  that  man  out  best  prepared  for 
the  subsequent  study  of  law. 

So  it  seems  to  me  that  we  come  back  ultimately  to  say  that 
we  cannot  make  any  absolute  standard  here  except  that  we  can 
say  that  a  man  shall  have  a  certain  amount  of  time,  a  certain 
amount  of  careful  drill,  a  certain  amount  of  careful  and  per- 
sistent study  as  a  preliminary  to  the  study  of  the  law ;  and  we 
may  rest  assured  that  the  best  schools  and  colleges,  letting  that 
man  follow  his  natural  bent,  will  bring  that  out  for  him,  so 
that  in  his  individual  case,  if  he  has  put  that  time  upon  it,  he 
will  be  the  better  prepared  for  the  study  of  our  profession. 

The  Section  then  adjourned  to  Thursday  afternoon,  at  3.30 
o'clock. 
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Thursday. 

August  30,  1900,  SM  P.  M. 

The  Chairman : 

I  regret  to  state  that  Mr.  Hill,  the  Assistant  Secretary  of 
State,  is  unable  to  be  here  and  present  the  address  he  had 
hoped  to  deliver.  The  only  paper,  therefore,  will  be  the  one 
by  Harry  B.  Hutchins,  of  Michigan,  on  *'  The  Law  School  as 
a  Factor  in  a  University  Education." 

The  paper  was  then  read. 
{See  the  Paper  at  the  end  of  these  Minutes.) 

The  Chairman : 

Is  the  Committee  on  Nominations  ready  to  report  ? 

S.  C.  Bennett,  of  Massachusetts : 

We  nominate  Harry  B.  Hutchins,  of  Michigan,  as  chairman, 
and  George  M.  Sharp,  of  Maryland,  as  secretary. 

On  motion,  the  chairman  of  the  Committee  on  Nominations 
cast  the  vote  of  the  meeting  for  the  election  of  the  gentlemen 
named,  and  they  were  unanimously  elected. 

W.  S.  Curtis,  of  Missouri : 

There  is  one  question  that  I  am  not  quite  clear  about,  and 
which  I  should  like  to  ask  the  reader  of  the  paper,  and  that 
is  as  to  giving  credit  in  the  law  course  for  work  done  in  the 
undergraduate  department,  or  vice  versa. 

Harry  B.  Hutchins : 

I  had  in  mind,  in  the  reference  that  I  made,  the  custom  in 
several  of  our  universities  by  which  a  student  at  the  beginning 
of  his  senior  year  as  an  undergraduate,  may  elect  certain  law 
courses  that  are  counted  on  his  baccalaureate  degree.  The  law 
school  also  accepts  certain  work  that  the  student  does  in  the 
academic  department.  Those  are  credited  to  the  student  on  the 
law  side.  In  that  way  he  shortens  his  period  of  residence  one 
year  for  obtaining  both  degrees.  I  said,  in  connection  with 
substantially  that  statement  that  I  have  now  made,  that  the 
inquiry  was  being  seriously  pressed  as  to  whether  or  not  a 
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larger  liberality  of  election  in  the  professional  schools,  not 
only  in  law,  but  in  medical  schools  and  engineering  schools, 
might  be  allowed ;  but  I  also  suggested  that  any  provision  of 
that  kind  should  be  hedged  about  by  conditions  and  restric- 
tions, so  that  it  would  not  be  possible  for  the  student  to 
shorten  his  residence  below  six  years,  otherwise  if  it  were  not 
for  that,  he  might  elect  professional  courses  to  such  an  extent 
that  he  would  have  very  little  professional  work  to  do  when  ho 
got  in  the  professional  school.  And  I  also  intended  to  suggest, 
and  I  think  I  did,  that  the  professional  work  might  be  under 
proper  regulation  and  should  be  rather  along  the  line  of  history 
— in  the  law  department,  for  instance,  the  study  of  the  sources 
of  our  jurisprudence  rather  than  technical  law. 

W.  S.  Curtis,  of  Missouri : 

I  should  like  to  ask  what  value  there  is  in  the  study  of  the 
history  of  law  before  the  student  has  studied  a  good  deal  of 
law  ?  That  is  a  question  I  should  like  to  ask  some  law  pro- 
fessor here. 

Henry  H.  Ingersoll,  of  Tennessee: 

I  ask  leave  to  offer  a  resolution  in  regard  to  the  celebration 
of  John  Marshall  Day  : 

Resolved^  That  the  Section  of  Legal  Education  of  the 
American  Bar  Association  heartily  recommends  to  the  law 
schools  of  the  United  States  a  suspension  of  the  usual  school 
exercises  on  John  Marshall  Day  and,  in  lieu,  an  appropriate 
celebration  of  the  day  by  special  schools  with  programs  that 
shtill  command  the  interest  and  participation  of  the  students. 

The  resolution  was  adopted. 

Edward  A.  Ilarriman,  of  Illinois : 

Although  law  is  becoming  a  part  of  university  graduate 
work,  it  is  not  yet  distinctly  recognized  as  other  subjects  are 
as  a  university  subject  and  for  this  reason  :  That  in  other  sub- 
jects, Greek,  Latin,  mathematics,  political  science,  work  done 
in  one  year  is  recognized  to  some  extent  in  other  universities, 
and  the  certificates  of  the  examiners  of  one  university  are 
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accepted  as  sufficient  evidence  of  what  they  state.  In  the 
case  of  law  that  is  not  universally  true,  and  curiously  enough 
the  tendency  is  rather  away  from  the  university,  I  think,  in 
that  regard  and  rather  more  strictly  toward  the  professional 
idea.  More  and  more  schools  are  refusing  to  give  credit  to 
students  who  have  done  work  at  other  law  schools.  More  and 
more  schools  are  refusing  to  accept  the  certificates  of  gentle- 
men of  the  highest  professional  standing  that  students  have 
attained  a  certain  familiarity  with  the  subject  of  contracts, 
torts,  etc. 

This,  it  seems  to  me,  is  much  to  be  regretted,  although  it 
may  easily  be  explained.  I  think  it  is  unfortunate  that  a  stu- 
dent may  not  pursue  his  studies  in  law  as  in  other  subjects 
at  more  than  one  institution,  without  serious  detriment 
to  his  work ;  and  yet,  under  the  present  regime,  at  a  large 
number  of  the  leading  law  schools,  a  man  who  goes  from  one 
to  the  other,  although  allowed  to  enter,  perhaps,  in  advance, 
is  required  to  pass  an  examination  on  the  work  done  at  the 
school  whence  he  came,  and  the  certificate  of  his  examiner  that 
he  has  attained  a  certain  proficiency  is  entirely  ignored.  I 
say  that  without  hesitation,  because  the  school  with  which  I 
am  connected  has  recently  taken  a  step  in  exactly  that  direc- 
tion. Hitherto,  we  have  given  credit  generally  to  such  certifi- 
cates, but  recently  we  have  adopted  the  policy  of  refusing 
credits.  The  explanation,  of  course,  is  simple.  It  is  this :  It 
is  well  known  that  standards  do  vary,  and  vary,  probably,  more 
in  law  than  in  Greek  or  Latin;  but  it  does  seem  to  me  that 
university  faculties  ought  to  be  able  in  law,  as  in  other  sub- 
jects, to  come  to  some  agreement  as  to  the  meaning  of  their 
own  standards,  and  to  understand  that  when  a  man  has  studied 
a  certain  book  of  cases  under  one  instructor,  he  may  be 
presumed  to  know  practically  the  same  amount  in  regard  to 
the  subject  as  if  he  had  taken  the  examination  under  another 
instructor  of  equal  professional  standing.  I  should  like  to 
know  if  any  of  the  gentlemen  present  have  any  suggestions  to 
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make  as  to  the  means  by  which  the  present  tendency  may  be 
checked  and  some  comity  between  universities  established. 

Henry  H.  Ingersoll : 

Horace  Greeley  said  the  way  to  resume  specie  payments  is 
to  resume.  Now,  the  way  for  gentletnen  to  give  each  other 
credit  is  to  give  credit.  I  assume  we  may  give  credit  to 
students*  certificates  from  other  schools  if  we  credit  them  ;  if 
we  don't,  we  shall  not. 

S.  C.  Bennett,  of  Massachusetts: 

I  do  not  see  any  reason  why  a  student  coming  from  another 
school  should  not  be  re-examined  in  the  same  subject  in  the 
school  to  which  he  goes.  Examination  will  not  hurt  him.  He 
is  compelled  to  put  up  with  it  constantly  after  he  comes  to  the 
bar.  Practice  in  examination  is  good  for  him.  If  he  has 
credit  for  the  time  he  has  spent  upon  that  subject  in  the  other 
school,  as  I  presume  he  has  in  many  schools  to-day,  he  gets 
all  he  needs.  He  has  the  opportunity  to  study  in  a  school  for 
a  year,  and  then  go  to  another  school  and  study  there,  and  he 
gets  credit  for  one  year's  time  and  study.  In  the  second 
school  he  is  re-examined  in  the  same  Ktudics  that  lie  studied 
the  year  before  and  also  in  those  that  he  studied  the  second  year. 
The  hardship  to  him,  it  seems  to  me,  does  not  seem  to  be  very 
great,  although,  doubtless,  the  student  may  object  to  it. 

John  Nicolson,  Jr.,  of  New  York : 

There  was  a  (question  asked  a  few  minutes  ago  which,  I  regret, 
was  not  answered.  It  was  with  reference  to  the  wisdom  of 
studying  the  history  of  the  law — a  study,  perhaps,  which  we 
do  not  engage  in  as  much  as  we  ought.  It  has  been  well  said 
that  the  reason  of  the  law  is  the  light  of  the  law.  When  the 
reason  ceases  to  exist,  logically  the  law  ceases  to  exist,  but  it 
does  not  always  do  so.  To  study  the  history  of  the  law  and  the 
conditions  under  which  any  given  law  originated  seems  to  me 
an  essential  part  of  our  preparation  for  the  bar.  I  cannot  under- 
stand how  one,  for  instance,  may  get  a  knowledge  of  the  law 
of  real  property  without  a  study  of  the  history  of  real  property. 
Knowledge  of  the  history  of  certain  things  clears  away  our 
29 


442  MINUTES   OF   SECTION   OF   LEGAL   EDUCATION. 

doubts.  I  know  a  little  history,  but  there  are  certain  things 
which  I  do  not  know  which  show  me  the  importance  of  this 
knowledge.  I  believe  there  is  a  principle  of  admiralty  law 
that  for  a  tort  committed  on  the  high  seas,  if  suit  is  instituted 
and  judgment  recovered,  the  only  thing  you  can  levy  upon  is 
the  wreck  of  the  vessel  on  which  the  tort  was  committed. 
Without  a  knowledge  of  the  history  of  that  law  that  does  not 
seem  any  more  reasonable  than  that  in  the  case  of  a  railroad 
accident  the  judgment  creditor  should  levy  upon  the  ruins  of 
the  curs.  Before  sitting  down,  I  would  like  to  ask  to  what 
extent  law  professors  advise  their  students,  when  they  inquire 
as  to  the  wisilom  of  going  into  an  office  upon  finishing  their 
training  in  a  law  school,  to  become  acquainted  with  some  of 
the  real  practical  workings  of  an  office — a  knowledge  which 
they  do  not  acquire  in  the  average  moot  court.  Just  as  the 
young  physician,  when  he  has  finished  his  term  in  the  medical 
school,  goes  into  a  hospital  for  a  time.  I  would  like  to  inquire 
if  it  is  customary  to  suggest  that  there  should  be  a  certain 
length  of  time  spent  in  a  practicing  lawyer's  office. 

W,  S.  Curtis,  of  Missouri : 

I  thank  the  gentleman  for  answering  my  question  ;  but  per- 
haps I  was  not  clear  in  putting  the  question,  for  he  has  not 
exactly  answered  it.  lie  has  said  something  in  favor  of  the 
study  of  legal  history  which  I  believe  good,  but  in  the  paper 
that  we  have  listened  to  with  so  much  pleasure  there  was  some 
allusion  to  courses  that  could  be  pursued  in  an  undergraduate 
department  which  might  be  utilized  to  shorten  the  professional 
course  in  the  law  school,  and  under  those  subjects  was  men- 
tioned legal  history,  and  the  question  which  I  asked  was  this: 
Is  there  very  much  advantage  to  the  student  in  undertaking  to 
study  legal  history,  whether  in  the  law  school  or  in  the  under- 
graduate course,  before  he  has  studied  a  great  deal  of  law  ? 
My  own  opinion  is  that  the  proper  place  for  the  study  of  legal 
history  is,  as  a  general  topic,  late  in  the  law  course.  As  a 
special  topic  it  should  be  taken  up,  perhaps,  in  connection  with 
every  topic  taught  in  the  law  school.      For  instance,  real  prop- 
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erty  has  been  mentioned.  That  will  come  late  in  the  law 
course.  If  we  are  going  to  select  equivalents  in  the  under- 
graduate department  that  shall  in  some  way  be  used  to  shorten 
the  professional  course,  I  should  like  to  know  what  those 
equivalents  are  to  be.  That  is  a  little  broader  question,  per- 
haps, than  I  asked  before. 

J.  B.  Thayer,  of  Massachusetts : 

I  am  sorry  that  the  dean  of  our  school  at  Cambridge  is  not 
here — although  he  is  to  be  here  a  little  later — because  I  think 
he  might  make  a  contribution  to  this  subject.  In  regard  to 
the  study  of  legal  history,  we  discussed  the  general  study  of 
legal  history  as  a  preparation  for  legal  study  some  time  ago  at 
Cambridge,  and  it  is  rather  our  experience  and  opinion — it  is 
certainly  mine — that  legal  history  can  best  be  studied  in  con- 
nection with  each  subject  that  is  studied.  If  the  instructor  in 
any  given  subject  should  have  prepared  himself,  as  in  course  of 
time  he  should  as  to  every  subject  that  he  touches  upon,  in  the 
history  of  that  subject,  lie  will  vavStly  enrich  his  course,  and  he 
will  furnish  the  students  in  regard  to  that  particular  subject  the 
very  matter  which  is  in  question,  as  I  understand  it.  No 
student  in  a  college  before  he  begins  the  study  of  law  will  get 
much  permanent  good  from  the  study  of  legal  history.  lie 
will  get  something,  but  he  won't  understand  what  he  talks  about 
very  well.  I  do  not  think  I  should  favor  that  mode  of  proce- 
dure. It  is  the  same  thing  in  regard  to  Roman  law.  The  true 
value  of  the  study  of  the  Uoman  law  is  as  a  light  to  understand 
our  own  law.  Of  course,  in  the  study  of  Latin  and  in  the 
history  of  Rome  it  has  another  value.  But  to  a  study  of  law 
particularly,  the  best  way  of  pursuing  that  study,  1  think,  is 
to  pursue  it  in  this  incidental  way.  Every  instructor  ought  to 
acquaint  himself  with  the  relation  of  his  particular  subject  to 
Roman  law.  With  the  contribution  that  can  be  made  to  his 
subject  by  a  knowledge  of  Roman  law,  if  he  communicates  that 
to  his  students,  they  learn  all  the  Roman  law  that  is  particularly 
important  on  that  subject. 
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As  regards  another  question  that  has  been  put — the  question 
about  advising  students  to  go  into  a  law  office,  I  am  not  quite 
certain  of  the  opinion  of  my  associates,  but  for  one  I  can  say 
that  I  never  advise  a  student  on  that  subject  except  to  say  that 
as  a  matter  of  course  he  should  go  into  a  law  office.  As  a 
result  of  eighteen  years'  practice  before  I  went  to  Cambridge, 
twenty-six  years  ago,  I  think  it  is  a  matter  of  course  that  a 
student  who  has  been  through  a  law  school  should  have  his  six 
months  or  a  year  in  an  office. 

As  to  the  question  in  regard  to  giving  credit  in  the  law 
schools  for  the  study  of  subjects  that  may  be  taught  in  the 
under-graduate  department  of  the  college,  it  seems  to  me 
it  is  very  much  to  be  desired  that  no  such  credit  should  be 
given.  At  Cambridge  we  discourage  the  study  in  the  under- 
graduate department  of  subjects  like  constitutional  law  and 
other  subjects  which  we  teach  in  the  law  school.  We  want  the 
men  to  study  the  subject  we  teach  them,  and  we  want  them  to 
study  it  with  all  the  inspiration  which  they  get  from  studying 
it  with  their  associates  in  the  law  school.  We  find  that  the 
men  who  study  it  while  they  are  in  college  before  they  have 
begun  the  study  of  law  are  not  half  as  well  prepared  as  they 
would  be  if  they  had  pursued  the  subject  at  the  proper  time  in 
the  law  school. 

J.  II.  Webb,  of  Connecticut: 

Concerning  the  history  of  the  law  as  a  preliminary  study, 
the  difficulty  there  seems  to  be  in  determining  how  exhaustive 
such  a  course  of  study  should  necessarily  be  in  order  to  comply 
with  the  idea  Professor  Curtis  had  in  mind.  Of  course,  every 
college  would,  in  its  general  course  of  history,  suggest  to  the 
student  the  meaning  of  a  great  many  of  the  principles  of  Eng- 
lish jurisprudence — at  least,  so  that  a  well-informed  student, 
liberally  educated,  coming  to  the  law  school  ought  to  have  an 
outline,  at  least,  of  the  general  history  of  the  law,  which  would 
naturally  include  some  suggestion  of  the  beginning  of  our 
law.  To  begin  at  the  outset,  either  in  the  college  or  in 
the  law  school,  with  anything  like  a  thorough  and  exhaustive 
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coarse  of  the  history  of  English  law  would  seem  to  me  to  be 
entirely  out  of  place.  I  do  think,  however,  that  going  on  with 
each  course  in  the  law  school  there  ought  to  be  furnished 
something  in  the  way  of  systematic  instruction  as  to  the  his- 
tory of  the  law  as  it  progresses.  I  have  found  that  students 
have  appreciated  more  or  less  discussion,  from  time  to  time,  of 
the  history  of  the  criminal  law  of  England,  and  I  have  sug- 
gested annually,  at  the  beginning  of  the  course,  that  the 
students  apply  themselves,  as  they  have  opportunity,  to  the 
study  of  the  history  of  the  criminal  law  of  England,  and,  from 
time  to  time,  as  opportunity  affords,  to  other  studies.  I  think 
the  history  of  the  law  ought  to  advance  along  with  the  study 
of  the  law. 

Then,  too,  I  think  the  entering  of  a  law  office  in  the  last 
year  of  the  course  is  a  good  thing  for  a  student  to  do,  because 
it  is  the  best  way  to  get  experience. 

C.  G.  Fall,  of  Massachusetts: 

I  do  not  claim  that  I  can  answer  the  question  that  Professor 
Curtis  has  put,  but  I  do  claim  that  there  is  something  to  be  said 
on  the  point  that  he  raises  that  is  practical.  He  asks  what  is  the 
advantage  of  legal  history  to  a  student  who  has  not  had  much 
training  in  the  law,  and  then  he  broadens  that  out  a  little. 
Now,  I  submit  that  there  is  something  which  can  be  studied  in 
an  undergraduate  course  which  will  be  of  immense  positive 
help  to  a  student  in  the  law  school.  I  claim  that  a  study  of 
Roman  law,  that  a  study  of  the  Constitution  of  the  United 
Slates,  and  that  a  general  view  of  international  law,  such  as 
can  be  modified  for  the  student  in  an  undergraduate  course,  if 
taken  in  such  a  course  and  fairly  good  work  done,  will  help 
the  student  immensely  when  he  comes  into  the  law  school,  and 
will  lighten  his  work  there.  In  the  first  place,  his  mind  is 
better  trained,  and  he  is  better  able  to  study  practical  law  in 
the  law  school.  Secondly,  he  will  be  able  to  go  on  more  fully 
with  his  work  in  the  law  school.  What  little  experience  I 
have  had  with  young  men  coming  from  the  law  school — and  I 
have  had  about  fifteen  years,  more  or  less,  in  seeing  them  right 
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around  me — has  been  that  they  are  bound  to  get  those  studies 
which  they  need  to  have  to  get  admission  to  the  bar,  and  let 
the  others  go.  It  is  almost  an  impossibility  in  the  Boston 
University  Law  School  to  get  much  attention  paid  to  anything 
upon  which  examinations  are  not  to  be  based.  I  well  remem- 
ber how,  when  we  had  a  distinguished  gentleman  from  the 
West  lecturing  there,  and  he,  unfortunately,  gave  the  lectures 
which  he  had  previously  embodied  in  a  text-book,  the  students 
commenced  reading  the  text-book,  and,  later  on,  ended  by 
cutting  the  lectures,  and  the  lecturer  began  with  over  one 
hundred  students  and  ended  with  four.  This  is  only  an  illus- 
tration of  the  short  cuts  that  students  will  make.  In  most  of 
the  law  schools  all  the  studying  is  to  get  admitted  to  the  bar, 
no  matter  how,  and  those  things  that  the  students  know  they 
will  be  examined  on  are  the  things  they  study.  Now,  if  some 
of  those  things  can  be  done  before,  while  they  are  in  the  col- 
lege, the  students  will  have  that  much  done  before  they 
begin  to  study  law.  A  man  studying  contracts,  torts,  criminal 
law,  real  property,  etc.,  and  only  having  two  years  to  do  it  in, 
does  not  have  time  to  study  Roman  law  and  international  law, 
and  to  go  into  a  disquisition  on  the  Constitution  of  the  United 
States.  But  those  things  can  be  studied  in  an  undergraduate 
course,  and  they  are  studied  with  more  effect  there.  I  can 
count  fiftv  men  who  have  told  me  that  their  studies  in  the 
undergraduate  course  on  those  subjects  have  been  of  immeas- 
urable benefit  to  them,  and  they  never  could  have  pursued 
those  studies  if  they  had  waited  until  they  got  in  the  law 
school. 

Perhaps  some  one  will  ask,  IIow  much  Roman  law  can  an 
undergraduate  student  study  to  be  of  use  to  him  ?  He  can 
get  a  fair  working  knowledge  of  the  patriotic  system  of  the 
Romans  out  of  which  the  body  of  tlie  Roman  law  was  a  nat- 
ural consequence.  He  can  get  a  fair  idea  of  the  Constitution 
of  the  United  States.  If  he  cannot  follow  the  Constitution 
in  the  great  cases,  there  are  plenty  of  books  which  give  the 
opinions  of  Marshall  and  those  who   followed  him  in  concrete 
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form,  properly  collaborated,  and  with  a  fairly  good  instructor 
he  can  get  a  good  working  knowledge  of  what  the  Constitution 
means.  The  same  may  perhaps  be  said  of  the  principles  of 
international  law.  I  will  group  those  three :  The  Constitution 
of  the  United  States,  International  law,  and  the  Roman  law, 
as  subjects  which  can  with  great  advantage  be  studied  in 
an  under-graduate  course.  Perhaps  others  may  think  of 
something  which  ought  to  be  added  to  the  list. 

The  chairman  then  asked  the  chairman-elect,  Harry  B. 
Ilutchins,  to  take  the  chair. 

J.  Newton  Fiero,  of  New  York : 

I  call  for  the  report  of  the  committee  to  arrange  for  a  con- 
ference of  law  schools. 

George  M.  Sharp,  of  Maryland : 

I  am  instructed  by  that  committee  to  report  that  pursuant 
to  the  resolution  adopted  by  the  Section  invitations  were  sent 
to  all  law  schools  of  the  country,  to  send  delegates  to  meet  in 
conference  with  the  Section  at  this  time.  Forty- seven  schools 
appointed  delegates.  Thirty-five  have  delegates  present,  there 
being  about  54  gentlemen  here  as  the  representatives  of  the 
law  schools,  and  they  have  been  attending  the  meetings  of  this 
Section. 

These  gentlemen  on  Tuesday  organized  an  Association  of 
Law  Schools,  and  adopted  a  constitution,  a  copy  of  which  will 
be  printed  in  the  proceedings  of  the  Section.  The  document 
is  a  simple  one,  providing  for  the  appointment  of  an  executive 
committee  of  five,  the  chairman  and  secretary- treasurer,  ex 
officio,  with  three  other  members  who  are  elected  annually. 
The  standard  adopted  for  admission  into  the  association  was, 
that  all  members  should  require  students  entering  to  be  gradu- 
ates of  a  high  school  or  having  equivalent  attainments,  and, 
secondly,  that  the  school  should  have  the  ownership  of  or  con- 
venient access  to  a  library  which  should  include  the  reports  of 
the  state  in  which  the  school  was  located,  and  of  the  Supreme 
Court  of  the  United  States,  and,  thirdly,  that  members  should 
maintain  a  course  of  study  of  at  least  two  years,  thirty  weeks 
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per  year,  of  ten  hours  average  required  study  per  week  ;  at  the 
end  of  five  years  the  members  are  required  to  increase  the 
length  of  their  course  to  three  years.* 

I  have  the  honor  to  submit  this  as  a  report  of  the  committee. 

Henry  H.  Ingersoll,  of  Tennessee : 

May  I  ask  Judge  Sharp  if  it  waa  not  a  mistake  to  say  that 
applicants  were  required  at  the  time  of  their  admission  to  the 
law  school  to  possess  the  requirements  he  has  spoken  of,  but 
that  that  provision  only  referred  to  those  who  were  candidates 
for  a  degree  ? 

George  M.  Sharp : 

Perhaps  that  was  it.  The  stenographer's  notes  have  not 
been  written  out  yet,  and  there  was  so  much  discussion  that  I 
may  not  be  accurate  in  my  recollection.  I  think  the  gentle- 
man is  correct. 

A  delegate : 

I  move  that  the  report  be  received. 

The  report  was  then  received. 

J.  Newton  Fiero : 

As  no  one  has  moved  the  adoption  of  the  report,  it  might  be 
deemed  to  have  the  approval  of  the  Section  unless  an  expres- 
sion of  opinion  is  had  upon  one  single  point  connected  with 
it,  and  as  this  organization  of  the  law  schools  is  the  child  of 
this  Section  and  as  this  Section  must  assume  its  paternity,  I 
desire  to  call  attention  by  way  of  resolution  to  the  provision 
which  restricts  practically  the  admission  of  law  schools  to  the 
organization  to  those  having  a  three-year  course.  Those 
schools  having  a  two-year  course  at  this  time  may  be  admitted, 
but  the  report  says  that  by  1905  they  must  have  a  three-year 
course.  Now,  I  desire  to  present  the  question  as  to  whether 
or  not  such  an  association  should  be  affiliated  with  or  proceed 
from  this  Section :  that  is,  whether  this  Section  is  willing  that 
an  association  organized  under  its  auspices  and  which  must  go 

*The  Constitution  of  the  Association  of  American  Law  Schools  and  a  list 
of  the  schools  which  appointed  delegates,  will  be  found  infra. 
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out  to  the  world  as  organized  under  the  auspices  of  the  Ameri- 
can Bar  Association,  and  particularly  of  this  Section,  shall 
exclude  from  its  membership  37  of  the  law  schools  having  two- 
year  courses.  As  a  matter  of  fact,  44  schools  now,  according 
to  the  statement  which  I  have  here,  which  was  prepared  by  the 
Regents  of  the  University  of  the  State  of  New  York,  have  a 
three-year  course,  and  37  have  a  two-year  course,  while  three 
or  four  other  schools  have  courses  the  length  of  which  are 
unknown.  Practically,  and  as  a  matter  of  fact,  by  virtue  of 
this  article  which  was  adopted,  as  I  recall  it,  by  a  vote  of  17  to 
15,  this  Section  is  asked  to  approve  that  action  by  which  these 
37  schools  will  be  kept  out  of  this  organization.  Now,  I  offer 
this  resolution : 

Resolved^  That  it  is  the  sense  of  this  Section  that  the  propo- 
sition of  the  articles  of  association  of  the  Association  of  Law 
Schools  should  not  at  this  time  require  as  a  condition  precedent 
to  membership  the  establishment  of  a  three-year  course  of 
study  at  any  fixed  date. 

A  single  word  more.  I  do  not  care  at  this  time  to  go  into  the 
question  as  to  whether  a  three  or  a  two-year  course  is  the  more 
desirable.  I  do  want  to  say  that  there  is  a  very  great  differ- 
ence of  opinion  among  educators  on  that  question  ;  that  in  the 
opinion  of  many  educators  of  wide  experience  two  years  spent 
at  a  law  school  and  one  year  in  an  office  is  the  best  education 
a  student  can  have,  and  the  gentleman  from  Cambridge,  who 
spoke  upon  the  question  of  whether  or  not  a  student  should 
be  advised  to  take  a  period  of  clerkship  in  an  office  seemed  to 
me  to  enforce  the  argument  I  am  making  now  more  strongly 
than  I  can,  when  he  said  that  he  invariably  advised  the  stu- 
dent to  spend  some  time  in  an  office.  Now,  is  it  wise  or  prudent 
at  this  time  for  this  Section  to  say  that  a  student  who  desires 
a  law  school  course  must  take  a  course  extending  over  three 
years,  or  none  at  all.  I  am  not  arguing  in  this  connection  that 
there  is  not  a  necessity  for  a  three-year  course.  I  am  not 
arguing  against  the  existence  of  those  great  schools  which 


450  MINUTES    OF    SECTION    OF    LE(iAL    EDUCATION. 

with  their  endowments  and  able  faculties,  large  attendance  of 
students  of  ample  means,  may  think  it  is  desirable  to  have 
three-year  courses.  But  it  is  an  entirely  different  question 
whether  you  shall  say  that  every  law  school  ought  to  have  a 
*three-year  course  and  that  the  student  cannot  have  the  benefit 
of  the  two-year  course  if  he  desires.  And  the  point  I  make 
is  that  instead  of  advancing  the  cause  of  legal  education  you 
retard  the  progress  of  it,  because  students  will  say — certainly 
in  the  State  of  New  York — that  they  will  take  the  two-year 
course  in  a  law  school  and  one  year  in  an  office,  and  then  pass 
their  examinations  and  be  admitted  to  the  bar.  You  will  find 
many  young  men  who,  if  they  have  to  take  their  choice  between 
a  three-year  law  school  and  going  into  an  office,  will  never 
attend  the  law  school  at  all,  but  will  study  law  in  the  office. 
So  that  instead  of  raising  the  standard  for  the  entire  profes- 
sion, you  raise  the  standard  for  a  few,  but,  on  the  other  hand, 
you  do  something  which  is  an  absolute  injury  to  many. 

The  principal  reason  why  there  ought  not  to  be  such  a  pro- 
vision as  that  referred  to  is  the  fact  that  upon  an  association 
being  formed  to  which  certain  persons  are  eligible,  it  is  unjust 
to  declare  that  unless  a  number  of  the  members  of  the  associa* 
tion  do  and  perform  some  act  within  five  years  different  from 
what  they  have  performed,  that  they  shall  lose  their  right  to 
membership  in  the  association  and  shall  be  expelled  from  it  for 
failure  to  do  so.  I  insist  that  if  membership  in  the  association 
is  to  be  allowed  at  this  time  to  two-year  schools  it  is  not  reason- 
able to  make  a  provision  that  they  shall  lose  their  membership, 
not  for  performing  any  act  required  of  them  now  as  a  prerequi- 
site to  membership,  but  because  within  five  years  they  do  not 
come  up  to  a  standard  which  is  set  up  at  this  time.  The  diffi- 
culty in  regard  to  this  constitution  is  that  as  now  adopted 
it  requires  by  the  last  article  that  in  order  to  amend  it  there 
shall  be  a  two-thirds  vote  of  the  schools.  So  that  no  change 
can  be  made  without  a  two-thirds  vote,  and  the  two-vear  schools 
are  invited  to  go  into  an  association  under  the  practical  agree- 
ment that  they  shall  be  excluded  within  five  years  unless  they 
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can  within  that  period  influence  a  sufficient  number  of  votes  so 
that  they  have  two  thirds  of  the  membership  with  them.  Now, 
it  may  be  said,  what  shall  be  done?  This  is  the  action  of  a 
conference,  and  it  may  be  claimed  that  there  is  no  control  over 
it  here.  This  constitution  has  not  been  signed,  as  is  required 
to  be  done,  by  a  single  school.  The  whole  matter  is  embryonic 
as  yet.  The  time  for  action,  juat  and  reasonable,  still  remains. 
If  the  organization  should  be  postponed  for  a  year  no  great 
injury  would  accrue.  But  what  would  be  the  case  then  ? 
Whether  the  organization  proceeds  under  that  constitution,  or 
not,  the  sense  of  this  Section  upon  that  subject  would  ulti- 
mately be  controlling  as  to  whether  or  not  two-year  schools 
should  be  entitled  to  the  same  rights  as  schools  having  the 
three-year  courses ;  and,  moreover,  the  action  of  the  Section 
would  be  to  indicate  its  dissent  from  that  proposition,  and  to 
put  the  two-year  schools  in  a  position  which  they  ought  to  have 
and  which  they  have  the  right  to  stand  in  before  this  Associa- 
tion, namely,  that  they  shall  not  lose  membership  in  an  asso- 
ciation so  far  as  this  organization — the  parent  organization — 
has  any  authority  over  it,  by  reason  of  any  such  provision  as 
this. 

John  H.  Wigmore,  of  Illinois : 

In  moving  to  lay  the  resolution  on  the  table — which  I  now 
do — I  desire  to  say  that 

Henry  Stockbridge,  of  Maryland : 

I  submit,  Mr.  Chairman,  that  a  motion  to  lay  on  the  table 
is  not  debatable. 

John  H.  Wigmore : 

I  am  not  going  to  debate  it ;  I  only  wanted  to  state  my 
reason. 

The  Chairman : 

The  Chair  holds  that  the  point  of  order  is  well  taken. 

E.  A.  Harriman,  of  Illinois : 

I  second  the  motion   to  lay  the  resolution  offered  by  the 
gentleman  from  New  York  on  the  table. 
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The  motion  to  lay  the  resolution  on  the  table  was  lost. 

John  H.  Wigmore : 

I  made  the  motion  that  I  did — which  has  now  been  lost — 
for  the  reason  that  on  three  separate  occasions  the  American 
Bar  Association,  in  the  past  six  years,  has  adopted  resolutions 
looking  to  the  lengthening  of  the  course  of  legal  study  in 
schools  to  three  years.  At  page  408  of  the  Transactions  of 
1896  is  the  first,  and  in  1896  again,  and  then  in  1897.  On 
Tuesday  last,  after  a  long  debate,  wherein  the  gentleman  from 
New  York  was  given  full  opportunity  to  present  his  dissent, 
this  proposition  was  adopted,  and  I  think  now  it  is  trifling 
with  this  body  to  attempt  to  undo  the  action  then  taken  after 
full  deliberation. 

James  B.  Thayer,  of  Massachusetts : 

I  came  on  here  from  a  considerable  distance  to  attend  the 
conference  of  law  schools,  on  the  supposition  that  we  were  to 
take  part  in  a  meeting,  the  results  of  which  would  be  respected. 
I  certainly  should  not  have  come  if  I  had  supposed  that,  after 
a  long  debate,  the  action  taken  would  be  subject  to  the  approval 
of  another  forum.  I  have  not  time  to  spend  in  that  way.  I 
do  not  think-,  after  a  body  of  experts  have  considered  this 
matter  fully  and  fairly,  and  after  they  have  allowed  to  the 
gentlemen  representing  two-year  schools,  if  they  choose  to 
take  membership  in  the  association  (and  they  are  not  obliged 
to  take  it)  five  years,  within  which  to  raise  their  course  to  three 
years,  they  have  a  right  to  complain.  They  were  beaten  fairly, 
and,  in  my  judgment,  they  ought  to  submit.  How  can  this 
Section,  composed  of  many  gentlemen  who  were  not  present 
at  that  meeting,  pass  upon  what  was  done  there  ?  And  what 
right  have  they  to  do  so  ?  I  submit  that  the  proper  way  to 
dispose  of  the  gentleman's  resolution  would  be  to  lay  it  upon 
the  table. 

William  P.  Rogers,  of  Indiana: 

It  seems  to  me  that  the  resolution  tries  to  reach  a  matter 
with  which  this  body  should  have  nothing  to  do.     There  was 
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a  call  sent  out  to  the  law  schools  of  the  country  to  send  repre- 
sentatives to  a  meeting  at  this  place  on  Tuesday.  That  was 
the  day  of  their  meeting. 

They  met  there,  they  attended  to  the  business,  and  they  have 
gone  home — at  least,  many  of  them  have — and  now  it  seems 
to  me  that  this  Section  has  no  right  to  go  back  into  a  matter 
which  belonged  exclusively  to  tliat  body  and  say  that  it  had  no 
right  to  take  the  action  that  it  did  take.  My  own  experience 
is  from  having  some  connection  with  a  two-year  school  that  in 
five  years  there  will  be  no  school  represented  here  to-day  that 
will  not  have  a  three-year  course. 

F.  M.  Danaher,  of  New  York : 

I  am  not  a  law  educator,  and  I  look  upon  this  subject  from 
the  practical  standpoint  of  a  lawyer.  I  have  read  the  resolu- 
tion passed  by  the  American  Bar  Association  recommending  a 
three-year  course  as  highly  desirable,  but  I  fail  to  find  in  that 
resolution  any  word  which  puts  us  upon  record  that  we  should 
deal  officially  and  declare  incapable  of  doing  good  work  any 
two-year  law  school.  And  that  represents  the  difference 
between  a  recommendation  of  a  three-year  course  and  the  pas- 
sage of  a  resolution  which  absolutely  condemns  and  boycotts 
any  school  that,  no  matter  what  the  condition  of  the  laws  of 
the  state  may  be,  does  not  have  a  three-year  course;  that 
without  it  they  must  either  go  out  of  business  or  have 
it  said  that  they  are  not  within  the  class  of  schools  that  are 
recommended  by  this  Association.  Now,  it  is  true  that  the 
Section  of  Legal  Education  has  no  right  to  dictate  a  con- 
stitution to  an  association  of  law  schools,  but  it  is  equally  true 
that  in  case  they  come  to  us  with  their  constitution  and  ask  us 
to  approve  it,  we  have  a  right  to  be  heard  upon  the  question 
whether  we  agree  to  all  that  they  put  in  it.  My  experience 
teaches  me  that  a  law  school  education  is  greatly  to  be  desired, 
but  I  have  come  in  contact  with  so  many  applicants  for  admis- 
sion to  the  bar  whose  entire  aim  is  to  get  admitted  at  the  earliest 
possible  moment,  that  I  have  come  to  the  conclusion  that  if 
you  lengthen  the  course  to  three  years  and  deny  a  man  admis- 
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sion  until  he  has  studied  three  years,  you  are  going  to  do  a 
great  harm  to  the  cause  of  legal  education  as  far  as  it  applies 
to  the  law  schools.  It  is  certainly  much  better  to  have  a  three- 
year  course  than  one  of  two,  and  on  the  same  principle  it  would 
be  better  to  have  a  ten-year  course ;  but  the  question  is  one 
in  practical  life.  The  average  age  of  young  men  who  are 
admitted  to  the  bar  in  this  state  is  25  years  and  9  months. 
Are  you  going  to  lengthen  that  course  by  an  additional  year 
of  law  school  work,  at  a  time  when  it  is  becoming  a  matter  of 
discussion  whether  the  undergraduate  course  in  our  colleges 
should  not  be  shortened  to  three  years  ? 

William  P.  Rogers,  of  Indiana: 

I  would  remind  the  gentleman  that  this  Section  has  not  been 
asked  to  approve  the  work  done  by  the  Association  of  Law 
Schools  on  Tuesday  as  yet. 

F.  M.  Danaher,  of  New  York : 

Then  how  does  it  happen  we  are  discussing  it  ? 

I.  C.  Crawford,  of  South  Dakota : 

As  I  understand  it  we  have  received  the  report  of  the  com- 
mittee and  there  has  been  no  motion  made  to  adopt  it. 

A  delegate : 

I  move  that  Mr.  Fiero's  resolution  be  referred  to  the  Com- 
mittee on  Legal  Education. 

George  M.  Sharp,  of  Maryland : 

I  hope  that  will  not  be  done,  because  I  think  this  matter 
ought  to  be  disposed  of  here  and  now. 

You  will  observe,  sir,  that  no  complaint  is  made  about  any 
action  taken  at  the  meeting  of  delegates  from  law  schools,  or 
about  any  part  of  the  constitution  adopted,  except  the  clause 
requiring  all  members  of  that  Association  to  adopt  three-year 
courses  of  study  in  five  years.  Though  there  were  many  more 
important  matters  provided  for,  this  is  the  only  thing  com- 
plained of.  The  question  raised  by  the  resolution  is  of  little 
practical  importance  now — it  refers  to  something  to  be  done  five 
years  hence.     Nobody  is  injured  yet,  and  it  remains  to  be  seen 
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whether  there  will  be  any  two-year  schools  at  the  expiration  of 
five  years.  If  the  progress  which  has  been  made  in  the  past 
five  years  continues,  the  two-year  school  will  soon  be  a  thing 
of  the  past. 

The  constitution  was  the  result  of  a  compromise.  Many 
thought  three  years  should  be  required  immediately.  This 
Section  and  the  Bar  Association  had  recommended  that  period, 
and  about  half  the  schools  of  the  country  had  adopted  it. 
The  promoters  of  the  new  organization  considered  this  question 
very  carefully.  Tiieir  opinion  was  that  many  of  the  two-year 
schools  were  doing  good  work  under  most  unfavorable  condi- 
tions. In  some  cases  it  was  with  difficulty  a  two-year  stand- 
ard was  maintained.  It  was  thought  that  the  policy  of  the  new 
organization  should  be  to  aid  and  strengthen  the  weak  schools, 
and  not  to  injure  or  discredit  them.  The  large  three-year 
schools  with  endowments  and  large  incomes  could  look  out  for 
themselves ;  it  was  the  small  schools  which  needed  help.  I 
think  that  was  -the  sentiment  of  the  meeting  on  Tuesday. 
Unless  I  am  mistaken,  the  three-year  schools  had  the  votes, 
and  could  have  adopted  any  standard  they  pleased ;  but  that 
was  not  their  idea  at  all.  It  was  a  very  fair  minded  body. 
The  clause  under  consideration  was  a  compromise,  and  appeared 
to  be  very  fair  for  all  concerned  The  two-year  schools  were 
given  five  years  to  increase  their  standard  to  three  years.  I 
have  no  doubt  that  if  it  appears  at  the  end  of  five  years  there 
are  schools  which  cannot  increase  their  standard,  the  constitu- 
tion will  be  changed.  I  do  not  believe  it  possible  that  a  school 
which  cannot  increase  its  standard  will  be  expelled.  It  seems 
to  me  the  policy  of  the  association  will  be  to  aid — not  to  injure 
— the  weak  schools.  If  it  should  appear  that  any  schools,  able 
to  increase  their  standard,  refuse  to  do  so  to  obtain  some  unfair 
advantage  over  their  neighbors,  it  will  be  a  different  matter. 
This  Section  ought  to  leave  the  matter  to  be  dealt  with  by  the 
new  organization  at  the  proper  time.  If  the  association  is 
then  unjust,  it  will  be  time  enough  for  this  Section  to  act.  At 
present,  the  question  is  not  a  practical  one. 
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This  matter  was  fully  considered  at  the  meeting  on  Tuesday, 
Mr.  Fiero  presented  his  views  fully,  as  did  others  having  the 
same  opinion.  The  constitution  was  adopted  after  a  full  dis- 
cussion. The  meeting  was  thoroughly  representative.  Every 
school  in  the  country  was  invited,  and  47  appointed  delegates. 
Delegates  from  35  were  present,  participating  in  the  meeting. 
The  delegates  were  all  more  interested  in  the  matter  and  in  a 
better  position  to  form  a  correct  judgment  than  this  meeting. 
The  resolution  introduced  by  Mr.  Fiero  is,  in  effect,  an  appeal 
from  that  meeting.  Many  of  the  delegates  have  gone  home, 
and  it  would  be  unfair,  as  well  as  unwise,  for  this  Section  to 
pass  Mr.  Fiero's  resolution. 

This  Section  has  no  legal  power  to  interfere  in  the  affairs  of 
the  new  Association.  It  is  an  independent  organization.  The 
resolution  can  have  no  effect  in  changing  the  constitution 
adopted,  but  it  may  have  an  influence  on  the  prosperity  of  the 
new  Association.  An  expression  of  disapproval  by  this  Sec- 
tion of  the  action  taken  by  the  new  organization  might  be 
discouraging  to  it,  and  would  tend  to  discredit  it  with  the  bar. 
In  my -judgment,  the  clause  of  the  constitution  affected  by 
the  resolution  is  not  important,  and  I  think  we  ought  to  stand 
by  the  action  taken  by  the  delegates  on  Tuesday. 

The  Association  which  has  been  formed  is  the  result  of  a 
great  deal  of  labor.  Much  interest  was  taken  in  it  by  the 
law  schools;  nearly  every  important  school  was  represented 
at  the  meeting.  It  promises  to  be  a  powerful  influence  for 
better  legal  education. 

The  new  Association  was  the  offspring  of  this  Section.  It 
is  about  to  begin  what  promises  to  be  a  most  useful  work.  It 
would  be  most  unfortunate  if  it  were  discredited  at  the  begin- 
ning by  the  adoption  of  this  resolution. 

George  E.  Beers,  of  Connecticut : 

I  am  in  favor  of  voting  down  the  motion  to  refer  this  reso- 
lution to  the  Committee  on  Legal  Education,  and  also  voting 
down  the  original  motion  of  Mr.  Fiero.  We  have  accepted 
the  report.     There  has  been  no  motion  made  to  adopt  the 
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report.  I  think  this  Section  is  willing  to  drop  the  matter.  It 
is  an  entirely  independent  organization.  Do  we  have  the 
right  to  advise  that  Association,  and  tell  it  what  it  shall  and 
shall  not  do  ?  We  who  represent  the  Yale  Law  School  here 
voted  against  this  three  year  requirement ;  but  the  thing  was 
thoroughly  threshed  out,  and  now  it  is  unfair,  when  those  who 
favored  the  three  year  course  have  gone  home,  to  try  and  undo 
the  work  that  Conference  accomplished. 

Edward  A.  Harriman : 

I  will  withdraw  my  motion  to  refer  if  the  Section  wishes  to 
vote  on  Mr.  Fiero's  resolution. 

William  S.  Curtis,  of  Missouri : 

I  have  seen  things  happen,  at  the  fag  end  of  sessions  that 
went  by  default.  Now,  I  represent  a  two-year  law  school.  I 
was  very  quiet  in  the  debate  on  Tuesday  with  regard  to  the 
fundamental  document  which  organized  this  new  Association. 
I  did  not  know  but  that  it  might  be  so  framed  that  I  would 
never  obtain  a  franchise,  but  I  felt  this  way  about  it — that 
others  should  have  more  to  say  about  it  than  myself.  Now, 
what  is  the  situation  here  to-day  ?  If  I  were  in  favor  of  con- 
tinuing, or  if  I  were  in  favor  of  changing  the  course  in  the 
institution  which  I  represent  to  one  of  three  years,  I  should 
vote  against  this  resolution ;  I  would  go  home  feeling  that  I 
was  liable  to  be  discredited  by  this  Section  and  by  this  Asso- 
ciation if  my  trustees  did  not  raise  the  standard  of  my  school ; 
but  I  should  hope  that  my  trustees  would  argue  that  it  was 
worth  while  to  belong  to  an  Association  of  that  kind  and  worth 
while  to  raise  the  standard.  Suppose  I  was  in  favor  of  con- 
tinuing our  school  as  a  two-year  school,  then  I  would  say  to 
my  trustees  and  to  my  friends  who  represented  schools  of  that 
kind — and  I  am  not  ashamed  of  my  school — I  believe  we  have 
a  difficult  two-year  course  ;  I  would  say  that  in  all  fairness  it 
would  be  wrong  to  take  the  action  proposed  by  this  resolution. 
The  thing  was  fought  out  by  the  gentlemen  who  were  invited 
to  this  conference,  and  an  Association  has  been  formed.     I 
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even  doubt  very  much  the  suggestion  of  Judge  Sharp,  that  at 
the  end  of  five  years  some  of  these  schools  may  want  to  con- 
tinue as  two-year  schools.  I  doubt  very  much,  too,  that  this 
Section  would  have  no  jurisdiction  to  disapprove  of  the  policy 
now  proposed  by  the  articles  of  association.  But  the  main 
reason — whatever  our  personal  opinion  may  be— ^for  voting 
down  this  resolution  now  is,  it  seems  to  me,  upon  the  ground 
of  fairness. 

The  Chairman : 

Gentlemen,  the  question  is  upon  the  resolution  of  Mr.  Fiero, 
of  New  York. 

The  resolution  was  lost. 

The  Section  then  adjourned  ^ne  die, 

GEORGE  M.  SHARP, 

Secretary. 
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As  Chairman  of  the  Section  of  Legal  Education. 

AmoDg  the  autograph  notes  which  have  from  time  to  time 
come  to  the  writer,  and  which  he  has  treasured  with  reverent 
interest,  is  a  very  brief  one,  which  refers  to  legal  education  as 
^'a  subject  of  such  remarkable  and  permanent  interest."  It 
was  written  a  little  blindly,  as  by  an  aged  hand,  and  the  signa* 
ture  could  hardly  be  read ;  but  looking  more  closely  the  note 
was  found  postmarked  at  Hawarden,  and  the  signature  was 
that  of  W.  E.  Gladstone. 

The  characteristic  phrase  of  the  great  phrase  maker,  ''  a 
subject  of  such  remarkable  and  permanent  interest,"  has 
seemed  just  and  apposite  as  applied  to  the  branch  of  education 
which  we  meet  to  consider.  Especially  in  this  republic  our 
students,  more  than  any  other  class,  guide  and  govern  their 
fellow-men  in  affairs  of  business  and  affairs  of  State. 

Dr.  Johnson's  couplet  has  also  been  in  mind — 

**  Let  obseryation  with  eztenBive  view 
Survey  mankind  from  China  to  Peru." 

And  I  have  sought,  for  this  meeting  of  1900,  to  look  about 
and  report  on  the  present  state  of  legal  education  in  the  world, 
not  stopping  with  our  own  country  or  continent  or  with  the 
nations  of  Europe,  but  including  as  well  those  great  Asian 
races  with  which  our  relations  are  assuming  such  increased 
and  portentous  significance. 

Turning  first,  then,  to  Japan,  I  find  that  until  1868  this 
island  empire  was  governed  by  customs  and  simple  feudal  laws, 
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and  that  nothing  like  civil  or  commercial  law  there  existed. 
In  that  year  a  university  was  founded  by  the  imperial  govern- 
ment, in  which  colleges  of  law,  medicine,  physics,  literature, 
engineering,  and  agriculture  are  now  included.  The  graduates 
of  the  law  department  were  many  of  them  sent  to  England, 
Germany,  France  and  America  for  further  legal  studies. 
These  graduates  have  laid  the  solid  foundation  of  the  present 
legal  education  in  Japan,  and  now  number  about  one  thousand, 
each  having  a  degree  (Ilogakushi)  equal  to  that  of  a  master 
of  law,  and  they  are  admitted  to  the  bar  of  Japan  without 
examination.  The  present  number  of  law  students  in  the 
Imperial  University  is  about  seven  hundred. 

Last  year  a  new  university  was  founded  by  the  government 
at  Kioto,  which  includes  a  college  of  law. 

The  law  professors  of  the  Imperial  University  among  this 
enlightened  people,  who  seem  to  be  more  than  repaying  to  the 
Caucasians  in  military  and  civil  .affairs  their  well-learned 
lessons,  are  given  high  rank  and  treated  with  honor.  Some 
of  the  more  eminent  are  appointed  to  the  house  of  peers  or 
nominated  to  be  counsellors  in  the  departments  of  the  gov- 
ernment. 

There  are  in  addition  to  these  imperial  foundations  some  ten 
private  law  schools  in  Japan,  having  in  1896,  4,436  students 
and  354  professors,  but  most  of  them  with  no  strict  standard 
of  admission  and  every  student  admitted  to  them  is  graduated 
after  three  years,  according  to  a  custom  not  unknown  among 
us,  but  the  diplomas  of  these  schools  do  not  admit  to  the  bar. 
The  law  of  Japan  is  codified  extensively  and  the  study  of  the 
codes  and  of  international  law,  Roman,  English,  French  and 
German  law,  fills  a  large  part  of  the  curriculum. 

Japan,  with  its  population  of  forty-two  millions,  has  1,565 
practicing  lawyers,  less  than  one- third  the  number  of  her  law 
students,  a  circumstance  perhaps  partly  due  to  the  compara- 

^  This  has  been  ably  controverted  by  Prof.  J.  H.  Wigmore  in  an  article 
in  the  Ja/pan  Mail  for  December,  1892,  entitled  **New  Codes  and  Old 
Cufitoms." 
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tively  recent  development  of  her  legal  system,  but  which  finds 
its  partial  counterpart  in  many  European  countries,  where  law 
courses  seem  to  be  pursued  by  many  who  never  intend  to  prac- 
tice, and  where  the  law  students  often  outnumber  the  bar. 

In  the  great  empire  of  China  with  its  population  estimated 
at  over  four  hundred  millions,  that  '* yellow  terror'*  of  our 
press,  there  are  no  lawyers,  but  instruments  of  torture  are  in 
free  judicial  use.  There  are  complete  ciyil  and  criminal  codes 
which  the  magistrates  are  supposed  to  know  and  observe ;  and 
indeed,  an  English  barrister  has  lately  at  length  maintained 
their  criminal  code  to  be  superior  to  the  English  system,  but 
no  counsel  is  allowed  to  be  heard.  The  written  pleadings  and 
statements  are  prepared  by  licensed  notaries  who  read  them  to 
the  courts  (with  some  freedom  of  comment) ;  but  the  notaries, 
who  are  the  sole  substitutes  for  lawyers,  like  some  of  our 
municipal  dignitaries,  simply  buy  their  appointments.  The 
magistrates  get  their  offices  on  competitive  examinations  in  the 
Chinese  classics,  "  proficiency  in  which  is  supposed  to  qualify 
a  man  equally  well  to  command  an  army,  direct  a  fleet,  become 
a  judge,  a  viceroy,  or  prime  minister,"  as  I  am  assured  by  a 
letter  from  our  unfortunate  legation  in  Pekin. 

At  the  treaty  ports  there  are  consular  courts  administering 
foreign  law,  in  which  a  few  foreign  lawyers  practice.  Of  course 
codes  administered  without  lawyers  on  the  bench  or  at  the  bar, 
are  like  tools  without  workmen,  or  engines  without  engineers, 
and  the  system  seems  to  have  nothing  to  recommend  it  except 
its  pertinacity,  which  would  be  a  virtue  in  a  good  system,  but 
is  the  opposite  in  a  bad  one. 

In  India,  with  its  221  millions  of  people,  there  are  no  less 
than  five  classes  of  legal  practitioners,  starting  with  advocates 
and  ending  with  revenue  agents.  English  barristers  or  Scottish 
advocates  are  entitled  to  be  enrolled  as  advocates  in  India,  and 
many  Indians  pursue  their  legal  studies  in  the  London  Inns 
of  Court,  and  come  to  the  Indian  through  the  English  bar. 
The  lesser  ranks  of  legal  practice  are  attained  on  examinations. 
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There  are  four  institutions  in  Calcutta  affiliated  with  Calcutta 
University  in  Law,  and  seventeen  or  eighteen  outside. 

Instruction  in  this  tropical  and  indolent  climate  is  by  lectures 
given  between  eight  and  nine  in  the  morning  by  professors 
who  are  in  active  practice,  and  the  rules  refuse  credit  to  a  stu- 
dent for  more  than  one  lecture  a  day.  The  tuition  and  charges 
are  about  $17.50  a  year.  It  is  certainly  a  tribute  to  the  famous 
Indian  codes,  the  first  of  which  was  drawn  by  Lord  Macaulay, 
if  so  slight  and  inexpensive  a  system  of  instruction  enables  the 
students  to  master  them. 

The  system  on  the  continent  of  Europe  is  the  long  estab- 
lished one  of  universities  with  the  four  faculties  of  letters, 
medicine,  divinity  and  law. 

Russia,  with  its  130  millions  of  people,  has  eleven  law  schools, 
including  one  in  Siberia,  and  a  total  of  7,491  students  regis- 
tered in  them.  She  has  2,538  attorneys  and  1,649  assistants 
who  only  appear  in  court  in  the  names  of  their  chiefs,  making 
a  total  of  4,187  attorneys  and  assistants.  Thus  it  appears  that 
there  aro  nearly  three  times  as  many  law  students  as  attorneys 
in  Russia,  and  nearly  twice  as  many  as  attorneys  and  assistants 
combined. 

Every  one  of  the  twenty^  universities  of  Germany  has  a  law 
faculty,  and  there  were  enrolled  in  them  in  1899,  9,746  stu- 
dents of  law,  the  German  exceeding  the  Russian  law  students 
by  about  2,300.  The  German  law  faculties  include  149  regu- 
lar professors,  31  special  professors  and  41  'private  lecturers, 
making  the  proportion  about  one  instructor  to  44  students. 
Admission  to  the  lesser  rank  of  referendary  is  upon  examina- 
tion after  three  or  three  and  one-half  years  study  of  law  in  a 
university ;  and  full  and  final  admission  is  on  a  second  exami- 
nation after  three  or  four  years  further  preparation.  In  1897 
there  were  5,918  attorneys  in  the  German  Empire,  with  its 

^  I  notice  the  N.  Y.  Nation  speaks  of  the  21  Universities  of  Germany. 
My  Berlin  correspondent  only  mentioned  20  and  that  is  the  namber  given 
in  the  only  authority  I  have  at  hand:  '*  Die  Geschichte  der  Deutschen  Uni- 
versitaten  von  Georg  Kaafmann,  Stuttgart,  1896." 
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52,000,000  inhabitants,  and  the  law  students  exceed  by  almost 
two-thirds  the  number  of  attorneys,  although  the  latter  are 
more  than  twice  as  numerous  in  Germany  as  in  Russia. 

France,  with  her  38,000,000  people,  has  14  faculties  of  law, 
including  one  in  Algiers ;  and,  January  16,  1900,  she  showed 
an  enrollment  of  9,709  students,  just  37  less  than  that  of 
Germany,  but  2,218  more  than  that  of  Russia,  with  its  vastly 
greater  area  and  population.  The  university  of  Paris  alone 
reports  4,012,  nearly  one-half  of  the  above  number.  A  two 
years'  course  leads  to  the  bachelor's  degree,  three  years  makes 
a  licentiate,  and  four  a  Doctor  of  Laws. 

France  has,  according  to  statistics  received  from  Paris 
within  the  month,  9,146  lawyers,  between  five  and  six  hundred 
less  than  the  number  of  her  law  students ;  but  she  has  also 
8,727  notaries  who  do  much  of  the  business  transacted  by 
lawyers  among  us.  With  about  one-third  the  population  of 
Russia,  her  lawyers  are  nearly  four  times  as  numerous  as  those 
of  the  Muscovite  Empire,  and  more  than  twice  the  number  of 
the  Russian  lawyers  and  their  assistants  combined.  The  French 
lawyers  exceed  by  over  one-half  the  number  of  the  German 
lawyers,  although  Germany's  population  exceeds  that  of  France 
by  about  14,000,000.  It  will  be  observed  that  Germany  is  a 
freer  country  than  Russia,  and  that  France  is  a  Republic. 

Goming  on  to  England,  it  is  sometimes  said  that  she  has  no 
law  schools  in  the  sense  in  which  we  use  the  name.  In  the 
universities,  as  at  Oxford  and  Cambridge,  and  in  the  Victoria 
University  at  Manchester,  and  at  Durham,  lectures  are  deliv- 
ered and  law  degrees  are  granted,  but  these  are  rather  prelimi- 
nary to  regular  training  at  the  Inns  of  Court  in  London. 
These  ancient  and  inscrutable  bodies  still  control  admission  to 
the  English  bar,  and  furnish  various  courses  of  legal  instruc- 
tion, and  call  to  the  bar  applicants  passing  their  several  exami- 
nations. Admission  to  the  ranks  of  solicitors  is  in  a  like  manner 
controlled  by  the  Incorporated  Law  Society,  an  organization  of 
solicitors.  The  examinations  for  this  branch  consist  of  one  in 
general  education  (for  which  certain  university  degrees  may 
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be  substituted).  Secondly,  in  certain  assigned  legal  commen- 
taries. Thirdly,  a  final  one  in  the  law  generally,  a  test  of 
practical  skill.  The  severity  of  these  examinations  is  proved 
by  the  fact  that  only  about  one-third  of  those  starting  together 
finish  at  the  first  trial  these  three  examinations. 

The  severest  critics  of  English  legal  education  are  found 
among  the  most  eminent  lawyers  and  judges  of  England,  and 
they  freely  confess  that  after  years  of  agitation  for  its  improve- 
ment, they  despair  of  amendment  while  it  is  under  the  present 
control.  One  of  the  most  eminent  legal  scholars  and  writers  in 
England  writes  me  from  Oxford  as  to  legal  education  :  **  Prob- 
ably our  English  system  is  the  worst  of  any.  The  exclusive 
control  of  legal  education  is  given  to  a  body  of  men  who  have 
shown  over  and  over  again  that  they  are  incompetent  to  deal 
with  it.  The  Council  of  Legal  Education  which  represents  the 
Inns  of  Court  contains  a  few  men  who  are  fully  aware  of  the 
shortcomings  of  our  system,  but  they  are  in  a  minority,  and, 
after  a  long  struggle,  they  have  given  up  all  hope  of  any  im- 
provement under  the  present  regime.  The  Council  of  Legal 
Education  has,  as  you  are  no  doubt  aware,  only  to  do  with  the 
bar.  The  solicitors  are  ruled  by  the  committee  of  the  Incor- 
porated Law  Society.  This  body  has  at  times  shown  more 
enlightenment  on  the  subject  of  legal  education,  but  they  only 
deal  with  young  men  during  the  period  of  what  we  call  their 
articles,  that  is,  while  they  are  serving  as  clerks  in  order  to  learn 
the  practice  of  their  profession ;  and  one  of  the  radical  defects 
of  our  system  is  that  the  two  periods  (1)  of  scientific  teaching, 
and  (2)  of  practical  teaching,  are  not  kept  suflSciently  distinct." 

A  Queen's  counsel  who  is  perhaps  the  most  widely  known 
law  writer  in  England,  wrote  me  recently  not  to  quote  his  pre- 
vious letter,  as  he  feared  he  might  have  used  actionable  language 
concerning  the  benchers  of  the  Inns  of  Court. 

Sir  Frederick  Pollock,  at  the  dinner  of  the  Bradford  Law 
Students'  Society  the  other  day,  said  he  was  very  glad  to  find 
the  question  of  legal  education  was  being  seriously  taken  up  in 
that  part  of  the  country.     In  Bradford  they  were  doing  spon- 


CHARLES   NOBLE   GREGORY.  465 

taneously,  and  to  the  best  of  their  means,  that  which  in  London, 
he  was  sorry  to  have  to  admit,  the  Inns  of  Court  had  done 
grudgingly  on  a  scale  ludicrously  out  of  proportion.  He  said, 
as  reported,  "  When' English  lawyers  themselves  began  to 
denounce  the  Inns  of  Court  for  its  ridiculous  and  scandalous 
neglect  of  legal  education,  perhaps  something  would  really  be 
done.'* 

The  late  and  deeply  lamented  Lord  Chief  Justice,  in  a  series 
of  splendid  addresses,  while  commending  the  Council  as  having 
done  well  under  difficulties,  and  acknowledging  the  great  advance 
of  legal  education  since  the  Commissions  of  1846  and  1855,  yet 
has  declared  his  belief  ^'  that  legal  education  in  its  best  and 
broadest,  highest,  most  acceptable  fashion,  never  could  be 
achieved  unless  there  was  created  a  different  body,  collegiate 
in  its  character,  and  directive  and  charged  responsibly  with  the 
realization  and  systemization  of  legal  education.  Without  some 
such  machinery  it  was,  in  his  judgment,  quite  hopeless  to  expect 
the  creation  in  the  best  sence  of  a  professional  class."  ''  Until 
there  was  a  system  of  things  in  which  it  was  made  worth  while 
for  men  to  devote  themselves  to  the  study  of  special  branches 
of  the  law  with  a  view  to  teaching  those  special  branches,  there 
never  could  be  effective  legal  education  at  all,  and  there  never 
could  be  that  professional  class  unless  there  was  a  permanent 
collegiate  or  university  governing  body,  who  would  secure  con- 
tinuity of  position  as  well  as  adequate  emolument  to  induce 
the  professor  to  devote  himself  to  a  particular  line  of  study," 
which,  he  pointed  out,  was  more  and  more  evident  in  other 
branches  of  science  and  learning. 

Mr.  Justice  Cozens- Hardy,  speaking  at  Liverpool  in  Jan- 
uary last,  said :  "It  is  cheering  and  encouraging  to  one  com- 
ing from  London  to  arrive  at  a  place  like  Liverpool,  where 
legal  education  seems  to  be  believed  in."  And  he  strongly 
urges  that  law  should  not  be  regarded  as  a  mere  handicraft  to 
be  learnt  only  by  apprenticeship  and  to  be  treated  as  a  rule  of 
thumb,  but  "  as  a  science  based  upon  logic  capable  of  being 
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expounded  by  competent  teachers  to  earnest  and  eager  stu- 
dents." 

The  great  fault  with  English  legal  education  seems  its  dis- 
connected and  casual  character,  and  the  fact  that  the  readers 
or  teachers,  though  often  eminent  men,  are  chosen  for  terms 
not  exceeding  three  years  generally,  and  change  and  rotation 
seem  the  rule  rather  than  the  exception.  If  it  is  to  be 
reformed  and  put  on  an  adequate  basis,  it  must  be  so  arranged 
as  to  afford  an  honorable  and  useful  and  somewhat  continuous 
career  for  strong  and  ambitious  men.  No  other  system  can 
attract  or  hold  competent  men,  or  render  to  the  students  and 
the  public  competent  service. 

It  does  not  seem  easy  to  ascertain  the  number  of  lawyers  in 
England.  However,  the  four  Inns  of  Court  show  a  registration 
(as  I  learn  by  a  London  letter  received  within  the  month)  of 
9,780.  Many  of  these  however  do  not  practice,  being  persons 
of  fortune  or  in  public  positions.  Some  3,000  persons  appear 
in  the  London  directory  as  practicing  barristers,  and  there  are 
some  16,000  qualified  solicitors  on  the  roll  for  England  and 
Wales,  which  have  a  population  of  about  29,000,000. 

The  increasing  proportion  of  lawyers  will  be  noted,  and  I 
think  it  will  be  conceded  that  the  people  of  Great  Britain 
enjoy  liberties  more  considerable  than  those  of  any  whose 
affairs  we  have  so  far  considered. 

Crossing  the  Atlantic  to  the  American  continents — I  speak 
of  the  greatest  of  the  South  American  nations  and  of  Mexico 
and  Canada,  our  nearest  neighbors,  before  I  speak  of  our  own 
country. 

We  find,  shortly  after  Brazil  separated  from  Portugal,  two 
law  schools  were  created  by  an  act  of  1829,  one  at  Pernam- 
buco  and  one  at  S.  Paulo.  These  were  the  only  two  law 
schools  in  Brazil  for  sixty  years  and  until  the  proclamation  of 
the  Republic  in  1889.  They  graduated  about  one  hundred 
lawyers  a  year  in  the  later  years.  Only  Doctors  of  Law  were 
eligible  for  places  in  their  law  faculties,  and  these  places  were 
won  on  severe  competitive  examinations.     The  positions  were 
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greatly  coveted,  and  many  of  the  foremost  statesmen  have 
filled  them,  though  the  salaries  average  only  $250  per  month. 
The  Republic  maintains  both  these  schools,  but  decreed  liberty 
in  higher  education,  and  many  free  law  schools  were  estab- 
lished, as  at  Rio  de  Janeiro,  Minas  and  Bahia.  The  Republic 
morever  abolished  all  privileges  both  from  titles  and  diplomas, 
and  this  took  from  the  law  schools  the  right  of  giving  to  their 
graduates  exclusive  eligibility  to  the  bench ;  but  the  old 
requirement  is  largely  observed  still,  though  not  demanded  by 
law. 

In  our  neighboring  republic  of  Mexico,  with  her  12  millions 
of  people,  a  national  school  of  jurisprudence  was  organized 
under  a  decree  of  President  Diaz  of  1897,  with  a  course  of  six 
years,  a  budget  of  $26,449.10,  and  a  staff  consisting  of  a 
director,  secretary,  principal,  superintendent,  librarian  and 
amanuensis  and  fourteen  professors,  whose  yearly  salary  is 
$1,200.  In  1899  this  school  examined  191  students.  There 
are  seventeen  other  law  schools  in  the  several  states  of  the 
Republic,  with  courses  analogous  to  that  of  the  national  school. 

Turning  to  Canada  on  the  other  side  of  us,  I  learn  by  the 
kindness  of  Principal  Hoyles,  of  Osgoode  Hall,  that  she  has 
five  law  schools  with  about  478  students.  (One  of  the  five  has 
but  twelve  students.)  •  But  she  has  3,934  lawyers,  however, 
in  her  population  of  about  5,000,000. 

In  our  own  country  we  find  the  last  census  showed  about 
90,000  lawyers,  a  number  vastly  beyond  that  of  any  other 
country,  and  it  is  believed  that  the  census  of  the  present  year 
will  undoubted  show  a  great  increase.  The  returns  as  to  the 
general  population  of  the  country  however  will  not  be  complete 
until  the  coming  December,  and  as  to  the  professions,  not  until 
several  months  to  come.  In  the  meantime  estimates  are  use- 
less. In  1899  there  were  reported  in  our  borders  96  law 
schools  (70  of  them  departments  of  colleges  or  universities)  > 
49  hold  day  sessions ;  24  hold  evening  sessions ;  7  hold  both 
and  6  do  not  state  the  time  of  their  sessions ;  82  of  the  96 
grant  degrees. 
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There  were  11,883  matriculations  in  our  law  schools  in 
1898-9  (substantially  12,000).^  The  average  number  of  stu- 
dents to  a  school  was  138.  The  matriculation  fees  averaged  $14, 
fees  for  the  course  369.80,  and  there  were  513  professors,  811 
lecturers,  and  146  other  members  of  the  law  faculties,  making 
970  in  all,  about  one  instructor  to  every  12  students.  I  am 
indebted  for  most  of  these  statistics  to  the  bulletin  of  the  Uni- 
versity of  New  York,  prepared  by  Dr.  Henry  L.  Taylor  in 
December  last.  The  returns  for  this  year  made  to  the  Bureau 
of  Education  are  not  yet  complete,  many  schools  not  making 
their  returns  until  September,  so  that  the  above  are  the  latest 
figures  available. 

Of  course  but  a  small  proportion  of  the  law  professors  give 
their  whole  time  to  teaching,  and  this  accounts  for  the  number 
as  compared  with  that  of  the  students. 

The  superiority  of  our  best  law  schools  to  any  in  England 
is  freely  admitted  by  the  best  English  scholars.  Sir  Frederick 
Pollock  wrote  me  in  June :  "  You  can  certainly  give  it  as  my 
opinion  that  the  leading  law  schools  of  America  have  nothing 
to  learn  from  us  as  to  method,  but  rather  the  other  way." 
The  testimony  of  the  most  eminent  English  lawyers  and  judges 
before  the  Royal  Gresham  Commission  looking  to  the  estab- 
ment  of  a  great  teaching  university,  including  a  college  of  law, 
in  London,  expressed  the  same  view.  In  fact  I  may  venture 
to  say  that  an  English  legal  scholar  and  law  writer  and  teacher 
of  international  eminence  writes  me  that  he  hopes  within  a 
short  time  to  enter  his  son  as  a  student  in  an  American  Law 
School,  of  whose  advantages  he  is  convinced. 

It  is  certainly  not  required  of  us  to  reform  legal  education 
in  England.  Dr.  Jowett's  story  of  the  lady  of  fortune  who 
was  asked  to  subscribe  for  the  conversion  of  the  Jews,  and 
replied,  ''  No,  not  a  penny.     They  are  quite  rich  enough  to 

*  It  may  be  of  interest  to  add  that  the  University  of  Santo  Tbmos,  Manilla, 
reported  558  law  students  in  1897,  and  Havana  in  1899  reported  124.  The 
increase  in  the  number  of  students  between  1888  and  1899  in  United  States 
was  in  theology,  24  per  cent. ;  medicine,  84  per  cent. ;  law,  224  per  cent. 
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convert  themselves,"  seems  applicable ;  but  the  high  estimate 
of  the  American  law  school  by  our  English  brothers  is  deeply 
gratifying.^ 

We  have  learned  much  from  Germany  in  matters  of  educa- 
tion, and  Sir  William  Markby  writes  me  that  perhaps  the 
German  system,  by  which  a  professor's  compensation  depends 
largely  on  the  fees  of  the  students  who  choose  his  instruction, 
might  be  put  in  force  in  law  schools  with  good  effect,  as  tend- 
ing to  reward  teaching,  in  the  long  run,  according  to  its  excel- 
lence. 

I  think  that  the  law  teachers  of  our  country  may  congratu- 
late themselves  that  the  branch  of  instruction  confided  to  them 
is  confessed  to  be  better  administered  among  us  than  anywhere 
among  English  speaking  men,  and  the  fact  that  perhaps  the 
most  enlightened  master  of  that  subject  in  England,  which 
gave  us  our  law,  is  sending  his  son  to  us  for  an  instruction 
beyond  what  the  mother  country  can  afford  is  the  highest  proof 
of  this. 

The  lesson  of  the  great  attendance  upon  law  schools  in  most 
of  the  more  active  and  civilized  nations,  so  far  beyond  that 
required  to  maintain  the  requisite  contribution  to  the  bar,  is 
simply  that  more  and  more  young  men  are  turning  to  the  study 
of  the  law  of  the  land  as  the  best  preparation  for  many  activi- 
ties other  than  those  of  the  lawyer,  and  especially  for  those  of 
public  and  official  employment.  Although  the  gentlemen  of 
the  bar  equal  only  about  j^-q  of  the  population,  yet  our  nation 
gives  about  one-half  of  its  higher  offices  to  them  (as  statistics 
seem  to  prove) ;  so  that  a  lawyer's  chance  of  high  office  is 
about  380  times  that  of  one  not  a  lawyer.  The  inducement 
to  this  qualifying  study  is  thus  obvious. 

That  our  system  produces  as  good  lawyers  as  any  in  Great 
Britain,  Mr.  Bryce,  an  international  authority  of  the  highest, 
has  freely  admitted,  attributing  it  to  the  extraordinary  excel- 

^  The  Law  Times  of  London »  Sept.  1,  1900,  announces  that  a  rod  of  Li 
Hung  Chang  ia  about  to  enter  a  well-known  American  law  school  unless 
the  war  prevents. 
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lence  of  many  of  our  law  schools.  I  have  before  pointed  out 
that  a  gifted  American  lawyer,  but  one  who  had  been  out- 
ranked in  America  by  a  considerable  number  of  his  profes* 
sional  brethren,  after  fifty  years  o(  age,  easily  won,  and  kept 
until  his  retirement,  the  lead  of  the  English  bar,  and  that  no 
English  lawyer  has  made  a  record  in  America  like  that  of  Mr. 
Benjamin  in  England.  I  was  chagrined  to  observe  that  a  great 
English  lawyer,  just  advanced  to  the  bench  and  peerage,  speak- 
ing at  a  dinner  the  other  day,  expressed  the  conviction,  derived 
from  his  meetings  with  American  lawyers  before  international 
tribunals,  that  the  English  system  of  two  branches  of  the  pro- 
fession, barristers  and  solicitors,  was  superior  to  ours,  since  our 
lawyers  became  too  greatly  involved  in  details.  I  was  consoled 
when  an  official  person,  a  member  of  a  commission  of  inter- 
national arbitration,  which  our  English  critic  lately  favored 
with  an  opening  argument  of  thirteen  days*  duration,  assured 
me,  after  that  somewhat  protracted  test,  that  every  member  of 
the  commission  would  deem  the  accomplished  Englishman  aa 
himself  exhibiting  the  fault  he  laid  at  our  door,  and  that  the 
best  and  most  lawyer-like  argument  made  before  the  commis- 
sion was  by  one  lately  the  head  of  this  nation,  now  simply  an 
American  lawyer,  the  Hon.  Benjamin  Harrison.  I  am  sure 
it  is  the  hope  of  every  one  of  us,  that  in  this  not  ungenerous 
rivalry  between  the  lawyers  of  two  friendly  nations  which 
acknowledge  kindred  laws,  we,  the  law  teachers  of  America^ 
may  not  see  our  scholars  falling  behind. 

I  heard  President  Low,  a  few  days  ago,  quote  President 
Stanley  Hall  to  the  effect  that  education  was  one  of  the  few 
things  all  men  were  agreed  in  valuing,  however  they  might 
differ  as  to  its  methods.  Mr.  Low  said,  further,  that  the  suc- 
cess of  our  navy  in  our  late  war  with  Spain  was  the  result  of 
education.  That  our  naval  victories  were  won  in  the  class- 
rooms of  Annapolis,  of  the  war  college  at  Newport  or  on  our 
naval  training  ships.  That  if  in  our  schools  we  could  teach 
men  to  fight,  train  them  to  do  well  what  is  highly  exceptional 
in  the  life  of  any  man  or  any  nation,  we  ought  certainly  to  be 
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able  to  teach  them  to  work,  to  do  well  the  tasks  that  come  to 
men  and  nations  habitually  and  always.  I  submit  that  this 
shrewd  generalization  applies  quite  as  much  to  the  professional 
school,  to  the  law  school,  as  to  those  which  teach  the  handi- 
crafts concerning  which  it  was  spoken.  We  law  teachers  have 
our  share,  obscure  though  it  be,  in  making  the  triumphs  of  the 
American  bar  possible. 

In  a  recent  litigation  in  an  Irish  court  over  the  copyright  of 
the  *^  Genuine  Old  Moore's  Almanac,  Bound  in  Green,"  it 
transpired  that  the  prognostic  editor  had  predicted,  '*  Lawyers 
may  look  for  a  busy  time,  as  Mars  is  in  the  9th  house  of  the 
new  moon,"  but  counsel  remarked  that  he  had  not  foretold  the 
South  African  war.  Prediction  is  always  doubtful  and  often 
disastrous,  but  I  think  an  inspection  of  the  general  field  of  pro- 
fessional education,  including  law,  shows  a  tendency  to  expand 
the  professional  course,  even  if  that  compels  the  shortening  of 
the  preliminary  academic  course,  and  that  we  may  look  to  see 
this  tendency  increase. 

The  announcement  of  one  of  our  greatest  universities,  that 
its  undergraduates  may  elect  to  give  their  whole  senior  year  to 
professional  studies,  and  the  potent  advocacy  of  a  like  curtail- 
ment of  the  academic  course  by  the  head  of  perhaps  our  great- 
est university,  are  only  marked  examples  of  this  tendency.  I 
certainly  regret  the  shortening  of  the  time  given  to  general 
studies,  but  ^'  ars  longa^  vita  brevis  "  means  for  us  that  life  is 
short  and  Blackstone  in  several  fat  volumes. 

I  think  we  observe,  too,  a  growing  tendency  in  our  own  coun- 
try, as  long  seen  in  the  older  countries  of  the  world,  to  select 
the  instruction  of  the  law  school  as  a  chosen  form  of  higher 
training  for  large  classes  of  men  not  looking  to  the  active  prac- 
tice of  law,  as  a  preparation  for  public  life  or  the  administra- 
tion of  large  property  interests.  That  we  can  also  mark  the 
increase  of  a  class  of  teachers  of  law  with  whom  law  teaching 
is  the  principal  or  exclusive  occupation,  and  not  a  mere  minor 
incident  in  professional  life,  who  give  to  the  law  school  their 
whole  strength  and  entire  zeal  and  ambition,  and  not  a  minor 
part  of  their  time  and  strength  and  no  part  of  their  ambition. 
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There  should  be  lures  of  honor  and  permanence  if  not  of  gold, 
for  the  useful  law  teacher.  He  will  give  back,  like  every  good 
and  faithful  servant,  to  his  master  the  master's  ^'own  with 
usury."  A  beggar's  portion  will  not  habitually  attract  ade- 
quate men  or  habitually  procure  adequate  services. 

Undoubtedly  the  principal  event  in  legal  education  in  this 
country  within  the  year  was  the  conference  of  accredited  rep- 
resentatives of  law  schools  which  met  at  Saratoga  in  August 
and  formed  an  association  of  law  schools  and  arranged  for  a 
standard  minimum  course  and  requirements  for  admission  and 
graduation,  to  be  complied  with  by  all  schools  belonging  to  the 
association.  Such  an  association,  wisely  and  reasonably  consti- 
tuted and  conducted,  must  prove  salutary  in  helping  the  more 
defective  schools  to  raise  their  standards.  The  danger  is  that 
unless  there  is  some  efficient  system  of  inspection  or  examina- 
tion, it  will  raise  the  standard  of  their  bulletins  only.^ 

The  abilities  and  character  of  the  officers  chosen  and  the 
constitution  adopted  give  every  assurance  that  all  that  can  be 
done  will  be  done  wisely,  fairly  and  considerately  to  advance 
the  cause  of  legal  education  without  wanton  trespass  on  any 
man's  interests  or  feeling,  and  that  if  the  association  is  ever 
called  on  to  exercise  its  quasi-criminal  jurisdiction,  it  will  do 
so  as  the  pioneer  judge  declared  he  administered  capital  pun- 
ishment, '^to  the  perfect  satisfaction  of  all  parties  concerned." 

The  lesson  of  the  statistics  as  to  lawyers  and  population  is 
not  unworthy  of  notice.  China  has  no  lawyers.  Japan  about 
one  lawyer  to  26,887  inhabitants.  Russia,  one  lawyer  to 
31,048 ;  Germany,  one  lawyer  to  8,787  ;  France,  one  lawyer 
to  4,155,  without  counting  her  great  army  of  notaries. 

England  and  Wales  (counting  the  members  of  the  bar  on 
the  rolls  of  the  Inns  of  Court  and  the  solicitors),  one  lawyer 
to  1,121,  and  the  last  published  census  of  this  country  shows 
one  lawyer  to  every  699  inhabitants,  so  that  the  proportion  of 
lawyers  to  population  is  about  38  times  as  great  in  the  United 

^  Prof.  J.  B.  Thayer,  of  Harvard  Law  School  is  president,  and  Prof.  £. 
W.  Haficutt,  of  Cornell,  is  secretary  and  treasurer. 
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States  as  in  Japan,  about  44  times  as  great  as  in  Russia,  over 
12  times  that  of  Germany,  about  6  times  that  of  France  and 
a  little  over  one  and  one-half  that  of  England  and  Wales. 

Of  course  the  figures  are  only  an  approximation  but  they 
seem  to  indicate  a  significant  relation  between  the  proportion 
of  lawyers  and  the  condition  of  a  people. 

In  the  most  reactionary  and  least  advanced  of  the  great 
nations,  as  we  have  seen,  lawyers  are  unknown.  Under  the 
more  despotic  governments  they  are  less  numerous  and  potent, 
and  under  those  more  free,  and  which  surround  with  safeguards 
the  rights  of  the  individual,  we  find  them  more  numerous  and 
powerful,  and  in  that  nation  to  whose  sovereignty  we  bow,  and 
where  this  tendency  has  gone  farthest,  we  find  them  from  the 
first  more  numerous  and  more  dominant  than  anywhere  else  in 
the  world.  We  cannot  say  who  will  be  chosen  our  chief  execu- 
tive at  the  coming  election,  but  we  can  say  that  the  people  see 
fit  to  consider  for  that  great  place  none  but  lawyers,  and  that, 
as  at  all  times  past,  except  under  the  immediate  perturbing 
influence  of  a  great  war,  a  lawyer  will  be  chosen. 

A  great  bar  is  a  great  burden,  but  it  is  the  standing  army 
which  defends  individual  rights,  and  without  which  they  are 
insecure  and  defenseless.  May  the  law  teachers  of  this  nation, 
with  the  aid  of  consultation  and  union,  contribute  more  and 
more  to  the  adequate  training  of  that  great  class,  which  in  the 
division  of  labor  so  striking  in  all  civilization,  is  charged  with 
seeing  to  ''justice  and  its  administration,'*  never  forgetting  the 
admirable  declaration  made  before  us  by  the  late  Lord  Chief 
Justice,  and  which  comes  to  us  with  "  the  sound  of  a  voice  that 
is  stilled/'  ''that  justice  and  its  administration  are  among  the 
prime  needs  and  business  of  life,"  and  that  therefore  the  labors 
of  the  law  teachers  must  always  be  "of  such  remarkable  and 
permanent  interest." 

Magna  Charta  itself  is  no  part,  I  suppose,  of  our  law,  but 
it  is  a  part  of  our  heads  and  hearts,  and  has  grafted  its  princi- 
ples upon  the  fundamental  ideas  and  laws  of  the  great  consti- 
tutional monarchy  and  the  great  republic  alike. 
31 
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Its  declaration  of  individual  right  makes  the  Twenty -ninth 
Article  worthy  of  our  reverent  consideration.  **  No  freerhan 
shall  be  taken  or  imprisoned  or  be  disseised  of  his  freehold  or 
liberties  or  free  customs,  or  be  outlawed  or  exiled  or  any  other- 
wise destroyed,  nor  will  we  pass  upon  him,  nor  condemn  him, 
but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land. 
We  will  sell  to  no  man,  we  will  not  deny  or  defer  to  any  man 
either  right  or  justice." 

These  great  pledges  of  justice  the  barons  won,  but  these  the 
lawyers  must  maintain.  For  many  years  except  in  time  of 
war,  the  bar  of  this  country  has  greatly  outnumbered  its  army, 
in  striking  contrast  to  all  other  nations  of  the  earth.  The 
training  of  those  who  must  alone  maintain,  if  they  are  to  be 
maintained,  the  rights  of  the  citizens  in  the  courts,  and  who 
must  predominate  as  well  in  all  legislation  as  to  those  rights — 
this  function  must  be  taken  as  a  high  and  solemn  duty  laid 
upon  the  law  teachers  of  the  country,  to  be  met  and  discharged 
with  less  risk,  it  may  be,  but  in  no  meaner  spirit  than  that  of 
the  barons  of  old.  As  we  name  in  one  breath  the  founder 
and  the  preserver  of  the  nation,  so  we  may  well  put  side  by 
side  those  who  founded  and  declared  our  dearest  rights  and 
liberties  with  those  who  on  many  a  stricken  field 

Where  reason  fought  and  ** justice"  was  her  cry 
Have  to  this  hour  those  treasures  held  secure. 
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The  law  h«a<  always  been  called  a  learned  profession,  bat 
until  recently  no  preparatory  education  was  required  of  those 
who  sought  to  enter  it. 

There  were  no  examinations  for  admission  to  any  law  school 
prior  to  1877,  and  as  late  as  1890  only  one  school  had  adopted 
admission  requirements  equivalent  to  the  entrance  requirements 
for  admission  to  college.  Indeed,  in  the  last  decade,  the  ma- 
jority even  of  fairly  good  schools  had  only  that  time  honored, 
but  utterly  useless  check  on  unfit  applicants — that  they  should 
be  of  "good  moral  character."  Of  late,  rapid  progress  has 
been  made,  though  it  is  indeed  true  that  if  we  look  at  the 
entrance  requirements  of  our  law  schools,  we  will  still  find 
much  to  be  desired.  Thus,  of  the  eighty-four  schools,  the 
catalogues  of  which  I  have  examined,  no  less  than  forty>six 
have  no  entrance  requirements,  though  in  many  cases  this  fact 
is  concealed  by  such  empty  phrases  as  "No  special  literary 
qualifications  are  required  to  enter  this  school."  "  The  appli- 
cant must  be  sufficiently  advanced  in  education  to  comprehend 
the  principles  taught,"  or,  "he  must  have  a  good  English 
education."  One  school  solemnly  announces  that  the  appli- 
cant "must  be  able  to  read";  others  however,  say  frankly 
that  the  only  requirement  is  "  to  register  one's  name  with  the 
secretary."  At  the  same  time  it  must  be  remembered  that  a 
large  number  of  the  schools  which  are  still  without  any  en- 
trance requirements,  though  in  most  instances  nominally  con- 
nected with  universities  and  colleges,  are  really  private  pro- 
prietary schools,  and  with  two  or  three  unfortunate  exceptions, 
they  are  not  connected  with  universities  of  any  standing.    The 
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high  sounding  sentences  which  I  have  read  are  not  so  much 
evidences  of  charlatanry,  as  of  the  fact  that  the  faculties  of  the 
schools  are  conscious  that  the  professsion  expects  them  to  save 
the  bar  from  illiterate  persons.  On  the  other  hand,  thirty- 
eight  schools  do  require  the  applicant  to  prove  that  he  has  at  least 
some  preparatory  education ;  three  require  a  college  degree, 
seventeen  an  examination  equivalent  to  admission  to  the  Fresh- 
man class  of  a  good  college,  and  the  remainder,  an  examina- 
tion which  could  be  taken  by  those  who  have  passed  one  or  two 
years  in  an  ordinary  high  school.  Though,  as  I  have  said, 
there  is  still  much  to  be  desired,  no  one  can  look  at  the  record 
of  progress  since  1890  and  not  perceive  that  the  tendency 
among  law  schools  is  towards  an  increasing  demand  of  pre- 
paratory education  in  those  who  would  take  up  the  study  of 
the  law.  A  university  law  school  is  not  now  considered  in 
good  standing  unless  its  entrance  requirements  are  equivalent 
to  the  requirements  for  admission  to  its  college  department, 
and  while  these  requirements  vary  somewhat  as  between  two  or 
more  universities,  in  any  one  university  it  prevents  the  law 
students  and  the  law  department  from  being  regarded  with 
contempj;  by  the  rest  of  the  university. 

But  I  do  pot  believe  that  any  of  our  university  schools  of 
law  which  now  have  admission  requirement^  equivalent  to  the 
admission  requirements  of  their  colleges,  will  or  ought  long  to 
rest  content  with  this  standard.  Indeed,  I  think  I  put  the 
matter  correctly  when  I  say  that  there  is  a  very  general  feeling 
at  a  number  of  universities  that  a  higher  standard  of  admission 
is  required,  and  that  the  student,  on  entering  the  school  which 
trains  him  for  his  special  life-work,  ought  to  come  to  that  work 
with  a  more  liberal  mental  equipment  than  is  indicated  by  the 
ability  to  enter  on  a  collegiate  course.  Already  another  uni- 
versity— Columbia — has  announced  its  intention  to  require, 
after  the  fall  of  1903,  a  college  diploma,  while  I  know  that  in 
other  universities  the  possibility  of  a  similar  requirement  is 
being  discussed. 
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Without  criticizing  the  step  taken  by  Columbia,  I  cannot 
help  regarding  it  as  unfortunate  that  the  present  discussion 
regarding  standards  of  admission  among  the  better  law  schools 
seems  to  begin  with,  and  to  be  confined  to,  the  question : 
^'Should  we  require  a  college  diploma  for  admission?"  It 
has  always  appeared  to  me  that  this  is>  starting  with  what  we 
may  call  a  dependent  question ;  that  is,  a  question  the  proper 
solution  of  which  depends  on  the  solution  of  another  and  much 
more  fundamental  question.  It  is,  indeed,  very  natural  that 
those  of  us  who  are  connected  with  law  schools  now  requiring 
a  college  entrance  examination  for  admission  should  approach 
the  question  of  increased  entrance  requirements  by  first  dis- 
cussing the  desirability  of  requiring  a  college  diploma ;  for  up 
to  this  time  all  the  standards  of  admission  adopted  have  been 
standards  of  quantity,  not  of  quality.  That  is,  we  have  always 
required  the  would-be  student  to  pass  examinations  arranged 
by  persons  having  no  knowledge  of  law,  the  subjects  them- 
selves being  selected  without  reference  to  any  special  require- 
ments, if  any  there  be,  of  the  law  student.  Yet  it  would 
seem  proper  that,  before  law  schools  require  their  students  to 
attain  a  certain  scholastic  standard,  especially  when  that  stand- 
ard involves  as  much  time  and  labor  as  is  represented  by  a 
college  diploma,  the  faculties  should  first  ask  themselves  whether 
the  studies  prescribed  by  college  faculties  as  necessary  to  obtain 
this  degree  are  adapted  to  the  work  which  is  required  of  the 
law  student.  In  other  words,  the  first  duty  is  to  inquire 
what  information,  what  kind  of  mental  training,  is  necessary 
for  one  who  would  study  law.  We  cannot  expect  a  coHege 
faculty  to  investigate  this  question.  Lawyers,  and  especially 
those  who  teach  law,  are  alone  qualified  to  decide  the  best 
mental  training  of  the  would-be  law  student.  If  we  do  not 
decide  the  question,  no  one  will  decide  it  for  us.  After  we 
have  determined  what  training  the  prospective  student  of  law 
should  have,  then,  and  not  till  then,  can  we  intelligently  take 
up  the  question  where  the  education  we  desire  can  best  be 
obtained,  and  what  evidence  law  schools  should  require  of  the 
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man  who  comes  to  them  to  study  law  that  he  is  prepared  for  his 
work.  In  short,  we  have  first  to  answer  the  question,  "What 
is  the  proper  preparation  for  the  student  of  law?  "  before  we 
can  take  up  such  a  secondary  question  as  the  wisdom  of  requir- 
ing a  college  diploma  for  admission  to  our  law  schools,  and  the 
primary  object  of  this  paper  is  to  discuss  the  first  and  more 
fundamental  question. 

How,  then,  shall  we  solve  the  problem  of  the  proper  prepa- 
ration of  the  would-be  student  of  law  ?  Must  we  not  first 
examine  the  character  of  the  material  on  which  the  law  student 
and  the  lawyer  have  to  work,  and  the  nature  of  the  mental 
processes  through  which  he  must  go  in  order  to  solve  the  real 
problems  of  that  work  ?  A  preparatory  education  should  seek 
to  prepare  the  mind  for  the  real  work  which  the  mind  will  be 
called  upon  to  do.  Stated  in  this  way,  the  proposition  would 
seem,  as  I  believe  it  to  be,  axiomatic.  And  yet  it  is  a  truth 
which  we  all  need  to  keep  constantly  in  mind,  for  nothing  is 
more  popular  and  plausible  than  what  we  may  call  the  maybe- 
incidentally-useful  idea  in  preparatory  education.  Every  now 
and  then  something  is  recommended  to  the  would-be  law  stu- 
dent from  what  is  called  a  practical  standpoint ;  shorthand  is 
good  thing  because  quick  notes  may  be  taken  in  court ;  book- 
keeping, because  a  client  may  want  you  to  examine  his  books; 
Latin,  because  the  student  will  find  the  names  of  writs  and 
some  of  the  maxims  of  the  law  expressed  in  that  language ; 
government,  because  perchance  as  a  lawyer  he  may  go  into 
politics.  What  makes  such  suggestions  all  th^  more  plausible 
is  that  we  all  must  admit  that  the  reasons  advanced  are  good 
reasons.  It  is  true  that  shorthand  aids  us  in  the  taking  of 
notes ;  that  in  many  cases  a  knowledge  of  bookkeeping  is  an 
assistance  to  a  lawyer,  and  that  if  one  knows  Latin  he  will 
find  no  difficulty  in  extracting  the  meaning  from  a  legal  maxim 
expressed  in  Latin.  The  real  trouble  with  all  such  suggestions 
is  that  they  lose  sight  of  the  fact  that  education  is  always  a 
choice  of  good  not  a  choice  between  good  and  evil.  It  takes 
time  to  acquire  knowledge.     We  have  only  one  life  to  live. 
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That  which  is  not  the  best  expenditure  of  time  is  a  poor  ex- 
penditure of  time.  While  we  may  admit  the  incidental  use- 
fulness of  shorthand  or  bookkeeping  to  a  lawyer,  in  contem- 
plating a  proper  course  preparatory  to  law,  one  should  first  try 
to  determine  not  the  knowledge  which  is  incidentally  useful, 
but  the  training  which  is  essential  in  order  that  the  mind  may 
grasp  the  real  problems  of  the  law.  That  these  problems  are 
not  the  rapid  taking  of  lecture  notes,  the  keeping  of  books  or 
the  correct  translation  of  the  Latin  names  of  writs,  is  unneces- 
sary to  point  out.  Indeed,  when  we  consider  the  amount  of 
time  necessary  to  acquire  even  a  superficial  knowledge  of 
Latin,  to  hear  a  lawyer  advocate  the  expenditure  of  this  time 
by  the  would-be  law  student  on  the  ground  that  it  will  enable 
him  to  translate  the  occasional  snatches  of  old-time  pedantry 
found  in  the  reports,  would  be  laughable,  if  it  did  not  indicate 
a  total  lack  of  any  real  thought  on  legal  educational  matters. 
Turning  to  the  work  of  the  lawyer,  we  find  first  that  the 
materials  with  which  he  has  to  deal  are  the  facts  of  his  clients' 
cases,  and  the  recorded  decisions  on  facts  more  or  less  similar 
to  the  cases  which  his  clients  bring  to  him.  This  material  is 
all  social  material ;  that  is,  it  relates  to  men  in  society,  their 
relations  to  one  another  and  to  their  property.  The  particular 
instances  or  cases  of  the  law,  are  all  records  of  human  actions 
and  the  obligations  which  result  from  those  actions.  From 
this  material  the  worker  in  the  law  mustinduce  his  principles, 
and  deductively  apply  them  to  the  facts  of  the  particular 
case  before  him.  That  legal  principles  are  inductions  from 
particular  instances,  is  not  peculiar  to  the  law.  This  is  also 
true  of  the  principles  of  all  other  sciences.  Neither  is  it 
peculiar  to  the  law  that  the  material  on  which  the  student 
works  is  not  identical  with  the  material  of  any  other  science. 
Each  science  has  its  own  peculiar  field  of  facts  in  which  the 
devotee  must  work.  What  is  peculiar  to  the  work  of  the 
lawyer,  however,  is  that  his  principles  are  rather  expressions 
of  tendencies  than  exact  statements  of  universal  truths.  The 
laws  of  physics,  of  chemistry,  of  mathematics,  are  of  univer- 
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sal  application.  This  is  never  true  of  a  legal  principle,  no 
matter  how  carefully  expressed.  Take  for  example  the  propo- 
sition that  a  man  is  bound  by  his  contract,  or  the  proposition 
that  he  can  do  what  he  likes  with  his  own,  or  that  he  is  liable 
for  the  injuries  he  knowingly  inflicts  on  others.  None  of  these 
are  universally  true.  Though  of  wide  application,  they  are 
nothing  more  than  usually  predominating  tendencies,  and  the 
difficult  legal  work  is  the  work  on  cases  which  apparently  fall 
under  two  or  more  conflicting  principles.  Take  the  last  two 
principles  above  stated;  they  both  apply,  but  with  opposite 
results,  to  the  case  of  one  who  seeks  redress  for  an  agreement 
between  two  others  not  to  sell  to  him.  The  difficulty  of  the 
proper  decision  is  not  in  the  induction  from  which  the  princi- 
ples are  obtained,  or  in  the  deduction  which  applies  one  prin- 
ciple, admitting  it  to  predominate,  but  in  the  ''judgment  of 
tendencies "  which  determine  which  principle  in  this  case 
should  predominate.  Thus,  in  addition  to  the  inductive  pro- 
cess by  which  this  principle  is  derived,  and  the  deductive  process 
by  which  the  lawyer  applies  the  principle  to  his  case,  there  is, 
in  every  case  of  real  difficulty,  a  mental  process  to  be  gone 
through  which  involves  a  judgment  as  to  which  of  two  appar- 
ently opposing  principles  will  predominate  and  govern  the  par- 
ticular case  to  be  decided. 

If  I  have  described  properly  the  mental  work  required  of 
the  law  student  and  lawyer,  it  would  seem  to  follow  that  the 
kind  of  mental  preparation  which  the  law  student  primarily 
needs  is  that  which  will  enable  his  mind  to  deal  with  legal 
material,  to  make  inductions  and  deductions  from  that  ma- 
terial, and  primarily  to  weigh  tendencies ;  that  is  to  say,  deter- 
mine from  among  several  principles  which  are  applicable  to 
the  case,  the  particular  one  which  should  govern  it.  If  this 
is  the  special  mental  training  wanted,  it  does  not  require  an 
extended  investigation  to  ascertain  that  this  training  is  not 
found  in  the  study  of  mathematics,  in  the  physical  sciences,  in 
biology,  in  literature,  or  in  the  study  of  modern  or  classical 
languages.    The  mathematician  begins  with  assumptions  which 
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he  regards  as  self-evident.  Each  step  of  his  reasoDing  is  de- 
monstratablj  right  or  wrong.  If  probabilities  enter  into  his 
work,  it  is  only  because  physics  or  chemistry  or  astronomy  has 
failed  to  furnish  him  with  absolutely  correct  premises.  Mathe- 
matics may  have  a  value  to  all  who  use  their  brains,  in  that  it 
inculcates  the  necessity  for  careful  deductions;  but  beyond 
this,  for  the  work  of  the  lawyer,  it  has  no  special  significance. 
Physics  and  chemistry,  besides  the  information  they  impart, 
train  the  hand  and  eye  in  the  handling  of  certain  classes  of 
material  things ;  but  the  classes  of  material  on  which  the 
physicist  and  chemist  work  bear  no  resemblance  to  the  social 
material  of  the  lawyer.  The  study  of  biology,  or  nature  in 
any  of  its  manifestations,  increases  the  power  of  observation 
of  external  objects,  and,  if  carried  far  enough,  increases  the 
power  of  generalization  or  induction.  All  this  improves  the 
mind,  widens  the  mental  vision  and  increases  our  capacity  for 
enjoyment,  but  it  has  no  direct  bearing  on  the  peculiar  mental 
work  which  the  law  student  and  lawyer  is  called  upon  to  do. 

While  I  think  many  will  agree  that  there  is  no  direct  analogy 
between  the  principal  mental  work  of  the  lawyer  and  the  mathe- 
matician, the  physicist  or  the  naturalist,  I  am  prepared  for 
some  dissent  when  I  make  a  similar  assertion  in  relation  to  the 
work  of  the  student  of  language  or  literature.  It  will  be 
observed,  however,  that  I  have  not  stated  that  mathematics  or 
physics  should  form  no  part  of  a  lawyer's  preparatory  train- 
ing. Neither  do  I  say  that  the  study  of  language  or  literature 
should  form  no  part  of  this  preparation.  I  am  merely  point- 
ing out  that,  like  mathematics  and  chemistry  and  biology,  the 
mental  work  involved  in  the  study  of  language  or  in  the  study 
of  literature  has  no  direct  connection  with  the  principal  mental 
work  of  a  lawyer  or  law  student.  In  the  first  place,  the  mate- 
rials on  which  the  student  of  literature  and  the  student  of  lan- 
guages work  are  totally  difierent  in  kind  from  that  on  which 
the  lawyer  works.  Literary  expression  is  the  product  of  man's 
effort  in  a  particular  direction,  just  as  his  house  and  ships  are 
the  products  of  his  efforts  in  other  directions.     Cases — the 
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material  of  the  lawyer — on  the  other  hand,  are  the  records  of 
the  actions  of  men  in  society  and  the  consequence  of  those 
actions.  One  is  the  result  of  effort  on  the  part  of  the  indi- 
vidual, the  other  is  the  relation  of  individuals  to  each  other. 
In  the  same  way,  in  the  study  of  languages,  what  has  the 
proper  translation  of  a  sentence  to  do  with  what  man  will  or 
ought  to  do  in  relation  to  other  men  ?  It  is  true  that  a  proper 
translation  is  often  the  result  of  a  comparison  of  other  and 
similar  sentences,  but  in  this  work  there  is  but  a  small  element 
of  the  judgment  of  conflicting  tendencies,  and  the  material  on 
which  such  judgment  must  be  passed  is  so  dissimilar  from  the 
materia]  of  the  lawyer  that  exercise  in  one  class  of  judgments 
can  be  but  little  preparation  for  work  in  another.  The  study 
of  language  and  literature  has,  indeed,  a  special  claim  upon 
the  attention  of  the  would-be  lawyer.  But  this  is  not  because 
it  has  a  direct  bearing  on  the  peculiar  mental  work  of  the 
lawyer,  but  because  the  material  of  the  law  is  embalmed  in 
written  sentences,  and  work  in  languages  and  literature  in- 
creases our  ability  to  obtain  the  full  meaning  from  a  sentence. 
Again,  such  work  increases  our  ability  to  express  ourselves 
accurately,  clearly  and  forcibly ;  and  when  the  lawyer  reaches 
a  legal  conclusion  or  wishes  to  advance  a  legal  argument — that 
is,  after  his  real  mental  work  on  a  legal  problem  is  done — the 
ability  mentioned  is  of  great  value  to  him.  While  it  does  not 
make  him  a  great  lawyer,  it  does  aid  him  to  make  the  most  of 
his  legal  ability.  In  the  sense  explained,  therefore,  the  study 
of  language  and  literature  has  a  place,  and  an  important  one, 
in  the  preparation  of  the  lawyer  for  his  life-work  ;  but  it  should 
always  be  borne  in  mind  that  these  subjects  have  no  more  direct 
bearing  on  the  training  of  those  mental  faculties  necessary  to 
the  solution  of  the  problems  of  the  law  than  biology  or  chemistry. 
This  direct  training  is,  I  believe,  alone  found  in  the  other 
social  sciences.  Law  is  one  expression  of  our  civilization. 
An  accident  of  our  educational  system  has  served  to  make  us 
separate  law  from  economics,  sociology  and  history.  We  all 
recognize  physics  and  chemistry  as  forming  a  group  of  sciences 
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which  have  to  do  with  physical  phenomena,  the  different 
branches  of  biology  as  having  to  do  with  plants  and  animals, 
sociology,  economics  and  history  as  having  to  do  with  the 
social  life  of  man.  But  the  fact  that  the  law  has  reached  the 
dignity  of  a  science  long  before  the  other  social  sciences ;  the 
fact  that  in  England,  until  recently,  common  law  was  not 
systematically  taught  in  the  Universities,  but  had  to  be  picked 
up  in  the  courts  and  the  Inns  of  Court,  has  led  us  to  look  at  the 
law  as  something  which  has  no  relation  to  any  other  science. 
The  fact  remains,  however,  that  the  material  of  the  lawyer's 
study,  while  of  course  not  identical  with  that  which  must  be 
handled  by  the  economist  or  the  sociologist  or  the  historian,  is 
like  them  in  that  it  is  the  record  of  events  of  man  in  society, 
from  which  events  rules  determining  future  cases  are  evolved. 
Not  only  is  there  a  similarity  in  kind  between  the  material 
of  the  social  sciences,  but  there  is  also  a  similarity  between  the 
character  of  the  necessary  mental  operations  of  the  lawyer, 
and  those  of  workers  in  the  other  social  fields.  In  all  the 
social  sciences  the  so-called  principles  or  laws,  as  we  have 
pointed  out  is  the  case  in  law,  are  merely  expressions  of  ten- 
dencies. The  diflScult  work  in  each  is  to  determine  the  princi- 
ple which  will  prevail  in  a  case  which  appears  to  be  subject  to 
two  or  more  conflicting  principles.  In  other  words,  in  each  of 
the  other  social  sciences,  as  well  as  in  the  law,  there  must  be 
the  mental  operation  which  we  have  called  the  judgment  of 
tendencies.  Take  for  instance  a  question  in  economics.  What 
will  happen  if  a  particular  tariff  is  placed  on  a  certain  com- 
modity by  an  act  of  Congress?  The  answer  involves  a  judg- 
ment of  which  among  several  results  tending  to  be  brought 
about  by  the  act,  will  predominate.  Economic  opinions,  as 
legal  opinions,  often  practically  amount  to  certain  predictions, 
but  the  real  work  of  the  economist,  as  the  real  work  of  the 
lawyer,  consists  in  estimating  the  probabilities  of  the  relative 
strength  of  conflicting  principles.  What  is  true  of  the  work 
of  the  economist  and  the  sociologist,  is  true  also  of  the  work 
of  the  historian,  so  far  as  that  work  is  the  judging  of  the 
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causes  of  historical  phenomena.  Of  course,  when  the  histor- 
ian is  engaged  in  ascertaining  whether  a  particular  document  is 
genuine  or  the  probability  of  the  past  occurrence  of  a  par- 
ticular event,  he  is  doing  mental  work  which  bears  no  resem- 
blance to  the  mental  operations  of  a  lawyer.  He  is  passing 
judgment  on  material  which  is  not  the  record  of  actions  of 
men  in  society,  but  rather  physical  phenomena,  the  hand- 
writing of  the  document,  the  spelling  of  the  words,  and  the 
texture  of  the  paper  used. 

Not  only  is  the  mental  work  of  the  lawyer  and  the  worker  in 
other  fields  of  social  science  essentially  the  same,  and  the 
material  used  of  the  same  general  character,  but  since  the  law 
is  one  expression  of  our  civilization,  in  order  that  the  student 
may  obtain  a  grasp  of  its  principles  and  the  nature  and  cause 
of  its  growth,  he  should  have  a  mental  concept  of  our  civiliza- 
tion as  a  whole,  the  character  of  its  development,  its  funda- 
mental tendencies  and  their  ultimate  causes.  This  can  only 
be  obtained  by  one  who  has  more  than  a  mere  superficial 
knowledge  of  economics,  sociology  and  history.  The  public 
policy  which  lies  at  the  ultimate  basis  of  our  law,  is  found  in 
our  social  and  economic  conditions.  History,  political  science, 
economics  and  law  have  therefore  a  closer  relation  to  each 
other  than  physics  and  chemistry,  than  Latin  and  Greek,  or 
than  zoology  and  botany.  In  addition  to  the  fact  that  the 
material  is  of  the  same  character,  and  the  mental  work  of  the 
student  in  each  the  same,  the  information  acquired  in  other 
social  sciences  not  only  throws  a  direct  light  on  the  problems 
met  with  in  the  law,  but  gives  a  mental  picture  of  the  move- 
ment of  the  social  forces  which  would  seem  to  be  necessary 
before  a  student  can  adequately  handle  the  more  difiicult 
problems  of  legal  science. 

If  I  have  correctly  pointed  out  the  similarity  between 
mental  work  in  the  different  social  sciences,  and  their  depend- 
ence on  one  another,  it  would  seem  to  follow  that  in  preparing 
for  the  study  of  the  law,  while  we  should  lay  some  emphasis 
on  the  study  of  language  and  literature,  the  principal  emphasis 
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should  be  placed  on  the  social  sciences.  I  do  not  wish  to  be 
misunderstood.  I  do  not  mean  that  mathematics,  the  physical 
sciences  or  the  training  of  the  eye  and  hand  should  form  no 
part  of  the  liberal  education  of  the  lawyer.  Neither  do  I 
admire  the  German  system  which  carries  specialization  so 
far  that  at  the  age  of  twelve  a  boy  must  choose  his  profes- 
sion. On  the  contrary  I  believe  that  our  primary  educa- 
tional system  should  contain  something  of  each  of  the  great 
branches  of  human  knowledge,  that  every  boy  and  girl  should 
have  sufficient  of  each,  not  only  to  enable  them  to  obtain 
something  of  the  peculiar  mental  training  which  each  affords, 
but  to  enable  them  to  ascertain  the  thing  for  which  they  are 
peculiarly  adapted.  And  I  am  of  the  opinion  that,  except 
in  rare  instances,  under  our  modern  American  primary  system 
it  is  impossible  for  the  average  boy  to  know  what  he  is  adapted 
for  unless  he  carries  the  different  branches  of  knowledge  at 
least  as  far  as  entrance  into  our  more  advanced  colleges, 
and  that  furthermore,  in  many  cases  it  is  impossible  and  there- 
fore improper,  for  a  young  boy  or  man  to  choose  his  life-work 
intelligently  until  he  has  had  at  least  two,  and  in  some  cases 
four  years,  of  college  work.  But  with  all  this,  we  as  law- 
yers and  teachers  of  law  have  really  nothing  to  do.  When  a 
man  should  choose  a  profession  is  an  individual  problem.  On 
the  other  hand,  how  far  different  subjects  should  be  compul- 
sory on  all  students,  and  when  the  power  of  the  student  to 
elect  his  own  liberal  course  should  begin ;  that  is,  whether  it 
should  be  in  the  High  School,  the  Freshman  year  at  college, 
or  the  Sophomore  or  Junior  year,  are  general  educational 
problems  with  which  we  again,  as  persons  interested  in  the 
training  of  men  for  a  special  work,  are  not  called  upon  to 
decide.  Our  province  is,  I  believe,  clearly  defined.  What  do 
we  want  the  man  who  comes  to  us  to  study  law  to  know  ?  Of 
course  we  want  him  to  have  carried  each  branch  of  education 
far  enough  to  be  sure  that  he  chooses  intelligently.  But  hav- 
ing chosen  and  having  determined  to  be  a  lawyer,  then  I  think 
that  before  he  conieB  to  the  study  of  the  law,  those  of  us  who 
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are  connected  with  law  schools  should  insist  that  he  has  more 
than  an  ordinary  knowledge  of  literature  and  some  knowledge 
of  language ;  but  above  all  that,  without  being  an  advanced 
specialist  in  any  of  the  social  sciences,  he  should  have  carried 
his  studies  in  these  subjects  at  least  as  far  as  the  present 
undergraduate  courses  in  our  more  advanced  colleges. 

It  may  be  said  that  the  stress  which  I  have  laid  on  the 
study  of  the  social  sciences  as  a  preparation  for  legal  work, 
while  it  may  be  proper,  has  no  better  basis  of  proof  than  the 
apparent  analogy  between  the  mental  work  of  lawyer  and 
laborers  in  other  social  fields.  In  other  words,  that  there  is 
no  statistical  proof.  This  is  true.  I  am  not  aware  of  the 
existence  of  any  statistics  full  enough  to  warrant  a  conclusion 
as  to  the  relative  value  to  the  law  student  of  different  subjects 
of  preparatory  study.  But  is  not  the  argument  by  analogy 
which  I  have  used,  in  default  of  statistical  proof  to  the  con> 
trary,  sufficient  to  dictate  a  present  policy  for  our  professional 
schools  ? 

What  statistical  information  we  have  been  able  to  gather  at 
the  University  of  Pennsylvania  is  at  least  suggestive.  We 
find  that  the  general  average  obtained  in  our  examinations  by 
our  High  School  students  is  only  from  three  to  four  per  cent, 
less  than  that  obtained  by  our  college  graduates.  If  we  con- 
fine our  observations  of  college  graduates  to  those  who  come 
from  the  larger  Universities,  the  per  centum  of  difference  is 
about  five.  The  difference  in  the  per  centum  receiving  hon- 
ors and  the  per  centum  of  failures  is  slightly  more  favorable 
to  the  college  men ;  that  is,  more  college  men  receive  honors 
and  we  have  fewer  failures  among  this  class  than  among  High 
School  graduates,  and  the  difference  between  the  two  classes  in 
this  respect  is  more  marked  than  is  the  difference  in  the  aver- 
age grade  of  all  college  and  all  High  School  men.  But  in 
view  of  the  fact  that  the  average  college  diploma  represents  at 
least  three  years  more  of  preparatory  study  than  the  average 
High  School  diploma,  there  should  be  a  greater  difference 
between  the  two  classes.     On  the  other  hand,  with  rare  excep- 
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tions,  the  leaders  of  our  classes  are  college  graduates  who 
have,  during  their  college  courses,  laid  special  emphasis  on  the 
social  sciences  or  on  languages,  while  among  our  High  School 
graduates,  we  find  that  men  with  what  is  called  an  industrial 
training,  are  very  apt  to  fail.  In  other  words,  while  the  sta- 
tistics we  have  gathered  are  wholly  insufficient  to  base  any 
positive  conclusion  on,  yet  so  far  as  they  go,  they  indicate  that 
from  the  standpoint  of  the  student  of  law,  the  character  of  his 
preparatory  study  is  important,  and  that  a  course  in  college 
which  lays  emphasis  on  the  social  sciences  or  languages,  or 
both,  is  productive  of  the  best  results. 

If  the  conclusion  at  which  I  have  arrived  is  correct,  it  will  be 
natural  for  those  of  us  who  are  connected  with  law  schools  having 
admission  requirements  equivalent  to  college  admission  require- 
ments, to  ask  ourselves  whether  it  is  possible  for  us,  in  addition 
to  our  present  requirements,  to  insist  that  our  students  come 
to  us  with  additional  knowledge  of  literature  and  language  and 
a  special  knowledge  of  history,  sociology  and  economics  ?  The 
answer  to  this  question  will  depend  somewhat  on  the  number 
of  years  which  a  student  must  add  to  his  High  School  work. 
How  many  years  additional  study  beyond  the  ordinary  High 
School  graduation  is  then  necessary  to  produce  the  kind  of 
liberally  educated  man  that  we  need  ?  Are  four  years  neces- 
sary ?  I  do  not  think  so.  While  I  have  deprecated  the  effort 
to  beg]«  specialization  at  an  early  period,  I  believe  it  to  be 
true  that  if  one  knows  what  his  life-work  is  to  be,  he  can 
obtain  a  liberal  education  adapted  to  the  technicai^ducation 
which  must  follow  his  liberal  studies  in  a  shorter  time  than  if, 
while  obtaining  the  last  part  of  his  liberal  training,  he  has  no 
conception  of  what  he  is  going  to  do,  and,  therefore,  probably 
lays  emphasis  on  studies  which,  while  liberalizing  and  useful, 
are  not  more  so  than  others  which  would  bear  more  directly  on 
his  work  in  life.  Whilfe,  perhaps,  the  majority  of  the  sons  of 
wealthy  parents  do  not  choose  a  business  or  profession  until 
near  thet  end  of  their  college  course,  the  average  boy  who 
graduates  from   our   High    School   knows   at  his  graduation 
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whether  he  intends  to  study  law  or  not ;  and  for  this  class, 
which  is  the  class  that,  as  a  whole,  now  passes  directly  from 
the  High  School  to  the  Law  School,  it  would  be  possible  to 
reduce  the  length  of  time  which  they  should  spend  in  college, 
because  from  the  start  they  would  know  the  kind  of  liberal 
education  they  desire. 

Admitting  that  it  will  not  be  necessary  for  the  average 
High  School  graduate  to  spend  four  years  in  college  to  obtain 
the  liberal  education  indicated,  it  is  nevertheless  true  that 
he  will  have  to  take  at  least  two  years,  or  probably  three, 
before  beginning  his  legal  studies,  and  the  practical  question 
is :  Can  the  law  student  of  the  near  future  be  made  to  do 
this — not  those  who  come  to  a  few  great  universities,  but 
generally  ?  I  think  so.  My  experience  leads  me  to  believe 
that  the  real  difficulty  in  persuading  the  average  High  School 
graduate  of  nineteen  to  take  a  course  in  college  before  taking 
up  the  study  of  law  is  not  so  much  the  expenditure  of  time 
and  money  involved,  but  the  difficulty  of  persuading  him  or 
his  parents  that  such  a  step  is  essential.  So  long  as  they 
think  that  a  college  course  has  no  direct  connection  with 
legal  work,  while  they  may  admit  the  theoretic  desirability  of 
a  college  training,  it  is  indeed  difficult  and  often  impossible  to 
induce  the  boy  or  his  parents  to  undergo  the  necessary  sacri- 
fices to  obtain  it.  On  the  other  hand,  I  have  found  that  if 
you  can  get  into  the  minds  of  the  boys  and  their  parents  the 
fact  that  what  you  want  is  not  so  much  this  indefinite  thing 
known  as  a  college  course,  but  a  knowledge  of  history,  of 
economics  and  sociology,  because  of  the  relation  of  these  things 
to  law,  it  is  not  so  difficult  to  persuade  the  would-be  law  stu- 
dent to  go  first  to  college,  for  at  least  for  a  partial  course. 

My  point  is  that  it  is  possible  for  all  good  law  schools  to 
pass  beyond  their  present  requirements  for  admission,  even 
where  these  requirements  are  now  equivalent  to  a  college 
entrance  examination ;  but  that  this  result  can  only  be  brought 
about  by  law  school  faculties  having  a  definite  idea  of  what 
they  want  their  students  to  know.     Law  schools  generally 
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cannot  hope  to  be  able  to  insist  upon  their  students  first  going 
to  college  unless  they  have  a  definite  idea  of  the  principal  sub- 
jects which  the  student  should  study  at  college,  and  be  able  to 
show  some  definite  relation  between  the  college  work  and  the 
law  school  work.  They  cannot  insist  on  a  college  course  as  an 
indefinite  thing,  but  they  can  insist  on  their  students  being 
prepared  in  particular  topics,  and  I  believe  that  this  insistance 
will  result  in  a  short  time  not  only  in  the  requirement  of  a 
college  diploma,  though  the  diploma  may  be  gained  in  less 
than  four  years,  but  in  a  diploma  obtained  as  the  result  of  a 
college  course,  which,  while  liberal  in  the  best  sense,  has  laid 
special  emphasis  on  particular  subjects.  I  am  optimistic 
enough  to  believe  that  we  shall  soon  see  a  larger  number  of 
our  schools  of  law  in  all  parts  of  the  country  rapidly  moving 
towards  the  point  where  they  will  demand  of  those  who  would 
enter,  a  liberal  education,  better  than  that  now  acquired  by  the 
average  graduates  of  our  best  colleges,  and  that  this  result 
will  be  obtained  by  insisting  on  a  liberal  education  which  bears 
a  definite  relation  to  the  work  which  the  student  of  law  and 
the  lawyer  is  called  upon  to  do. 
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Systematic  legal  training  in  the  United  States  is  of  modern 
origin.  The  law  office  alone  did  not  furnish  it,  and,  in  the 
nature  of  things,  could  not  furnish  it.  Although  two  or  three 
of  our  law  schools  first  took  root  in  the  early  years  of  the  cen- 
tury, their  substantial  growth  and  efi'ective  life,  as  influential 
and  moulding  educational  forces,  reach  back  but  little,  if  at  all, 
beyond  two  or  three  decades.  The  profession  generally  has 
been  slow  to  recognize  the  merits  of  law-school  training.  Even 
to-day  many  obscure  lawyers,  and  some  prominent  ones,  advise 
the  student  to  seek  admission  to  the  bar  through  the  law  office 
rather  than  through  the  school.  Twenty-five  years  ago  this 
was  the  advice  ordinarily  given  by  the  practitioner,  unless  he 
happened  to  be  of  the  few  who  had  sought  the  schools.  As  a 
result,  nearly  every  law  office  had  its  students,  who  were  *' read- 
ing law,*'  ostensibly  under  the  direction  and  immediate  tuition 
of  the  practitioner,  but  really,  in  most  cases,  without  his  aid, 
excepting  by  way  of  occasional  suggestion  as  to  books  and 
incidental  instruction  in  matters  of  practice.  There  were,  of 
course,  exceptions.  We  find  that  occasionally,  under  the  old 
regime,  the  practicing  lawyer  felt  a  responsibility  for  his 
students  and  gave  to  them  the  stimulus  of  his  advice  and  of 
frequent  examinations.  But  the  system  at  its  best  was  but  a 
lame  one.  The  instruction  given  was  often  not  suited  to  the 
capacity  and  acquirements  of  the  student.  With  the  average 
practitioner  it  would,  as  a  rule,  be  along  the  line  of  his  most 
recent  investigations.  If,  under  this  system,  the  student  came 
to  his  professional  study  with  a  natural  aptitude  for  the  work 
and  well  equipped  by  previous  academic  and  collegiate  train- 
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ing,  he  undoubtedly  accomplished  good  results — not  by  reason 
of  the  system,  but  in  spite  of  it.  The  natural  and  inevitable 
tendency  of  the  old  regime  was  to  subordinate  the  science  and 
to  emphasize  the  art — to  make  practitioners  of  law  simply, 
and  not  investigators  as  well.  Coming  in  contact  daily  with 
the  practical  side  of  the  profession,  and,  necessarily,  during 
the  short  period  of  his  study,  with  only  a  small  part  of  it/and 
learning  of  the  other  side  only  through  his  interrupted  and 
desultory  reading,  the  ordinary  student  was  naturally  impressed 
with  the  mechanism,  so  to  speak,  rather  than  with  the  science 
of  the  law.  Opportunities  for  obtaining  comprehensive  notions, 
unless  he  made  them  for  himself,  were  wanting.  His  horizon 
was  a  narrow  one.  His  investigations  were  fragmentary,  and 
rarely  extended  beyond  an  examination  of  second-hand  mate- 
rial. His  surroundings  were  not  such  as  to  inspire  or  compel 
him  to  go  to  the  sources  for  a  verification  of  conclusions  or  for 
the  discovery  of  new  truths  or  new  relations.  Under  such  a 
system  the  proper  foundation  for  subsequent  growth  and  de- 
velopment was  often  lacking. 

I  desire  not  to  be  misunderstood.  I  would  not  for  a  moment 
contend  that  under  the  old  r(igime  of  law  oflSce  study  exclu- 
sively most  excellent  lawyers  were  not  made.  They  most 
certainly  were;  they  are  to-day.  I  would  not  commit  the 
folly  of  failing  to  recognize  that  the  development  of  Ameri- 
can jurisprudence  has  been  very  largely — almost  entirely, 
indeed — brought  about  by  men  whose  preliminary  legal  train- 
ing was  that  furnished  by  the  law  office.  The  ordinary  prac- 
titioner who  came  to  the  bar  with  the  old  training  was,  as  a 
rule,  a  man  of  good  judgment,  sagacious,  and  skillful  in  the 
application  of  legal  principles.  So  far  as  his  experience  as 
student  and  practitioner  gave  him  the  opportunity  to  accom- 
plish it,  the  business  of  the  law  was  mastered.  The  idea  that 
I  seek  to  impress  is,  not  that  office  study  pursued  exclusively 
failed  to  produce  good  lawyers,  but  that  the  tendency  of  it  was 
to  make  more  practitioners,  to  limit  the  range  of  research  to 
the  business  of  the  office,  to  make  results  depend  very  Iprgely 
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upon  the  capacity  of  the  student  to  take  the  initiative  and  to 
work  independently.  Under  such  a  regime  systematic  legal 
study  was  impossible,  excepting  in  those  rare  cases  where  the 
preceptor  had  the  spirit  and  the  enthusiasm  of  the  teacher  and 
the  necessary  time  for  the  instruction  of  the  student  at  his 
command,  or  where  the  student,  through  his  acquirements  and 
metliods,  was  able  to  make  it  so.  Another  weakness  of  the 
system  lay  in  the  fact  that  the  prescribed  period  of  study  was 
a  limited  one,  hardly  long  enough,  in  most  of  the  states,  for 
the  student  to  get  more  than  a  smattering  of  the  most  ordinary 
elementary  principles,  and  the  further  fact  that  practically 
nothing  in  the  way  of  general  preparation  for  the  study  of  law 
was  required. 

If  we  turn  to  the  law  school  of  thirty  years  ago,  we  find  the 
conditions  for  thorough  and  systematic  study  but  little  better. 
The  school,  to  be  sure,  furnished  regular  instruction  for  a  part 
of  the  year,  and  it  usually  had  upon  its  faculty  a  number  of 
men  of  great  learning  and  commanding  personality ;  but  in  its 
requirements  for  admission  and  for  graduation,  it  was  not  above 
the  grade  necessary  for  admission  to  the  ranks  of  the  profes- 
sion. The  schools  had  not  then  learned  what  is  now  so  appa- 
rent, that  one  of  their  legitimate  functions  is  to  lead  rather 
than  follow  the  profession  in  matters  of  educational  reform. 
The  condition  of  the  Harvard  Law  School  in  1869  is  thus 
described  by  Dean  Langdell :  "  In  respect  to  instruction  there 
was  no  division  of  the  school  into  classes,  but,  with  a  single 
exception,  all  the  instruction  given  was  intended  for  the  whole 
school.  There  never  had  been  any  attempt  by  means  of  legis- 
lation to  raise  the  standard  of  education  at  the  school,  or  to 
discriminate  between  the  capable  and  the  incapable,  the  dili- 
gent and  the  idle.  It  had  always  been  deemed  a  prime  object 
to  attract  students  to  the  school,  and  with  that  view,  as  little 
as  possible  was  required  of  them.  Students  were  admitted 
without  any  evidence  of  academic  acquirements  and  they  were 
sent  out  from  it,  with  a  degree,  without  any  evidence  of  legal 
acquirements.     The  degree  of  Bachelor  of  Laws  was  conferred 
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solely  upon  evidence  that  the  student  had  been  nominally  a 
member  of  the  school  for  a  certain  length  of  time,  and  had 
paid  his  tuition  fee — the  longest  time  being  one  and  a  half 
years."  In  the  Department  of  Law  of  the  University  of 
Michigan,  at  the  time  mentioned,  and  for  several  years  there- 
after, the  conditions  were  not  essentially  different,  excepting 
that  at  the  end  of  the  course  an  examination  of  some  kind, 
and  usually  one  of  considerable  thoroughness  was  always  re- 
quired. But  there  were  no  requirements  for  admission ;  there 
was  no  attempt  at  classification ;  the  course  was  not  arranged 
with  a  view  to  the  natural  relation  of  the  subjects  to  one 
another;  the  period  of  residence  was  but  two  terms  of  six 
months  each,  which  was  frequently  shortened  to  one  term ; 
intermediate  examinations  were  never  held ;  the  student  was 
regular  or  irregular  in  his  attendance  upon  exercises  as  might 
suit  his  fancy  or  convenience ;  and  if  he  lived  through  the 
course,  and  presented  himself  at  the  final  examination,  he  was 
reasonably  sure  of  receiving  his  degree.  This,  until  within  a 
few  years,  was  the  condition  of  our  law  schools  the  country 
over.  It  should  not  be  a  matter  of  surprise  that,  so  conducted, 
they  failed  to  receive  general  support  and  encouragement  from 
the  profession  ;  that,  under  such  circumstances,  a  university 
connection  was  little  more  than  formal ;  that  literary  faculties 
regarded  the  law  school  as  without  the  pale  of  university  life — 
as  contributing  nothing  to  it  and  receiving  nothing  from  it. 

But  notwithstanding  all  this,  we  should  recognize  the  fact 
that  under  the  old  regime  the  law  schools  of  the  better  order 
were  of  great  service  to  the  cause  of  legal  education.  They 
were  the  pioneers ;  they  paved  the  way  for  the  more  thorough 
and  scientific  methods  of  the  present.  The  credit  that  is  due 
to  those  who  take  the  initiative  in  a  great  work  should  never 
be  withheld.  That  the  instruction  was  wholesale  in  character, 
so  to  speak,  and  given  without  regard  to  the  classification  of 
students  or  their  preparation,  was  compensated  for  to  a  consid- 
erable degree  by  the  learning  and  personality  of  the  early 
faculties.     The  corps  of  instruction  not  infrequently  included 
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men  of  great  personal  force  and  magnetism,  of  broad  culture, 
of  extended  and  varied  professional  experience  and  of  national 
reputation — men  who  impressed  themselves  at  once  and  con- 
tinuously upon  the  student  body.  From  such  men  the  earnest 
mind,  whether  prepared  or  not  for  the  instruction,  received  a 
quickening  impulse  that  became  the  companion  of  a  lifetime. 
Their  personalities  and  their  work  left  an  impress  that  is  recog- 
nized and  felt  to-day,  and  that  must  be  an  enduring  monument. 
But  the  fact  remained  that  notwithstanding  the  great  men 
whose  names  were  upon  the  faculty  lists  of  the  leading  schools, 
the  law  school  instruction  of  the  last  generation  came  far  short 
of  being  systematic  and  scientific.  The  fault  lay  not  in  lack 
of  ability  and  learning  in  the  instructing  force,  but  rather  in 
lack  of  attention  to  the  great  problem  of  legal  education.  It 
was  not  then  recognized  that  the  teaching  of  the  law  is  as 
much  a  profession  as  is  the  practice  of  it,  and  that  it  is  worthy 
of  the  individual  attention  of  earnest  men.  Then  the  work  of 
the  instructor  was  always  subject  to  outside  professional  engage- 
ments, and  was,  therefore,  necessarily  secondary  and  irregular 
and  to  a  large  degree  incidental.  I  will  be  pardoned,  I  trust, 
for  my  references  in  this  paper  to  my  own  university  by  way 
of  illustration.  I  make  them  because,  on  account  of  my 
familiarity  with  its  history,  I  am  sure  of  their  correctness. 
Prior  to  1883  the  Department  of  Law  of  the  University  of 
Michigan  had  no  one  upon  its  faculty  who  was  devoting  his 
predominant  energies  to  the  school.  And  the  experience  of 
this  department  in  that  regard  was  not  exceptional.  Until  a 
comparatively  recent  period,  if  I  am  correctly  informed,  it  was 
true  generally  of  the  law  schools  of  the  entire  country,  whether 
connected  with  universities  or  independent  organizations,  that 
practically  their  entire  teaching  force  was  made  up  of  men  who 
were  actively  engaged  in  professional  work.  I  would  not  be 
understood  as  urging  or  suggesting  that  men  in  active  profes- 
sional life  are  necessarily  unfitted  thereby  for  the  work  of  the 
instructor.  Such  men  may  bring  to  the  lecture-room  a  wealth 
of  experience,  a  freshness  of  illustration  and  an  up  to-date 
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quality  in  their  instruction  that  serve  to  stimulate  and  encour- 
age. It  is,  probably,  necessary  to  the  best  results  that  the 
law  school  seould  have  upon  its  teaching  force  a  few  men  who 
are  fresh  from  experience  in  the  courts.  They  give  to  the 
discussions  of  the  class-room  a  practical  touch  that  challenges 
attention.  In  their  hands  dry  legal  principles  become  living 
realities,  for  they  show  their  application  in  actual  controversies 
beeween  man  and  man.  What  I  wish  to  emphasize  is  that  a 
corps  of  instructors  made  up,  as  was  formerly  the  general 
custom,  entirely  of  men  whose  chief  energies  are  given  to  out- 
side professional  demands,  cannot,  in  the  nature  of  things, 
bring  a  school  to  a  high  standard  .of  excellence.  The  reasons 
are  obvious.  Men  so  engaged  have  not  ordinarily  the  time  at 
their  command  necessary  for  the  thorough  study  of  educational 
problems.  Usually  they  are  not  able  to  conform  to  a  regular 
schedule  of  exercises.  They  cannot  give  to  the  student  the 
close  personal  supervision  that  is  essential  to  the  best  results. 
Out  of  touch  with  university  methods  and  university  require- 
ments, they  naturally  apply  the  professional  instead  of  the 
academic  standard.  Impressed  with  the  notion — which  their 
daily  experience  confirms — that  professional  success  depends, 
after  all,  to  a  very  large  extent,  upon  the  natural  aptitude  of 
the  man — that  if  the  man  has  in  him  the  stuflF  out  of  which 
the  good  lawyer  is  made,  he  will,  in  the  end,  succeed,  whatever 
his  degree  may  represent — they  are  naturally  more  indifferent 
than  are  their  academic  brothers  to  thorough  tests  and  high 
standards.  The  writer  well  remembers  the  attitude  of  a  dis- 
tinguished judge,  a  member  of  a  law  faculty,  who  always  urged 
the  graduation  of  all  applicants,  upon  the  theory  that  those 
who  were  fitted  to  become  lawyers  were  entitled  to  the  distinc- 
tion, and  that  those  who  were  not  might  as  well  be  thrown  in, 
as  they  would  not  trouble  the  profession,  but  would  soon  find 
their  level  in  other  callings.  It  is  quite  apparent,  I  think, 
that  the  lack  of  systematic  training  and  the  absence  of  sub- 
stantial requirements  for  entrance  and  for  graduation  in  the 
law  school  of  the  old  regime  were  due  very  largely  to  the  fact 
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that  the  faculties  were  made  up  of  men  with  whom  teaching 
was  secondary  and  in  a  measure  incidental,  and  who  had 
neither  the  time  nor  the  disposition  to  give  their  attention  to 
the  study  and  development  of  educational  theories  as  applied 
to  the  law.  Under  the  conditions  that  I  have  indicated  the 
law  school,  although  in  name  and  by  formal  connection  a  part 
of  a  university,  could  not  be  properly  considered  as  contributing 
to  its  life  and  work.  It  could  not  be  a  factor  in  the  general 
education  offered  by  the  university. 

But  in  recent  years  the  situation  in  our  leading  universities 
has  materially  changed.  The  law  school  has  become  in  fact 
as  well  as  in  name  a  part  of  the  university.  This  has  been 
brought  about  by  a  change  of  policy  in  regard  to  faculty  mem- 
bership, by  a  substantial  raising  of  the  requirements  for  admis- 
sion and  for  graduation,  and  by  improving  the  general  tone 
and  quality  of  the  work  by  the  adoption  of  more  scientic 
methods  and  higher  standards.  Through  the  determined 
efforts  of  men  who  are  devoting  their  best  energies  to  the  cause 
of  professional  education,  the  teaching  of  the  law  has  been 
placed  upon  a  university  basis,  so  to  speak.  The  first  step  in 
the  way  of  improvement  and,  in  my  judgment,  the  most  im- 
portant one,  lay  in  the  change  of  policy  in  regard  to  the  teach- 
ing force,  a  change  which  involved  the  recognition  of  law 
teaching  as  a  profession  and  secured  the  employment  of  trarhed 
men  whose  chief  energies  are  given  to  the  work  of  the  school. 
As  a  result,  in  our  leading  university  law  schools,  the  practi- 
tioners, who  formerly  constituted  the  corps  of  instruction,  have 
been  superseded  very  largely  by  men  who  are  making  the 
study  and  teaching  of  the  science  of  the  law  a  life  work. 
These  men  have  the  opportunity,  and  they  are  very  generally 
taking  advantage  of  it,  for  the  solution  of  the  educational  prob- 
lems connected  with  law  teaching,  which  the  active  practi- 
tioner could  never  have.  As  a  rule,  they  are  men  who  have 
had  experience  at  the  bar,  but  their  training  or  temperament 
leads  them  to  prefer  the  life  of  the  student  and  teacher. 
Under  the  stimulus  of  the  new  regime,  or  because  they  are 
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required  to  do  so,  teachers  who  are  also  engaged  id  practice, 
very  generally,  at  the  present  time,  subordinate  professional 
engagements  to  their  university  duties.  The  membership  of 
faculties  has  also  very  generally  been  increased,  in  order  to 
meet  the  demands  of  the  modern  methods  for  individual  work 
with  the  student.  The  visitor  to  any  of  the  university  law 
schools  of  to-day  will  find,  instead  of  the  formal  lecture  from 
the  practitioner  that  under  the  old  regime  was  given  to  all  the 
students  without  regard  to  previous  study  or  acquirements,  a 
regular  schedule  of  exercises,  usually  three  of  one  hour  each 
for  each  student  daily,  arranged  with  reference  to  the  relation 
of  the  subjects  to  one  another  and  the  classification  of  the 
students,  and  so  carried  out,  that  personal  attention  can  be 
given  to  each  member  of  the  class.  In  a  word,  the  course  of 
study  to-day  is  a  progressive  one,  and  is  pursued  in  accordance 
with  well-established  educational  methods.  As  already  indi- 
cated, the  instruction  is  largely  personal.  In  most  of  the 
subjects  the  formal  lecture  has  given  place  to  the  informal 
exercise  based  upon  an  approved  text  and  adjudicated  cases. 
Wherever  the  formal  lecture  is  retained,  it  is  supplemented  by 
the  careful  study  of  selected  cases  and  by  section  quizzes  upon 
both  lectures  and  cases.  In  all  the  work,  the  student  is  sub- 
jected to  the  spur  of  daily  examinations  and  discussions,  con- 
ducted with  a  view  of  testing  his  acquirements  and  at  the  same 
time  making  him  familiar  with  the  methods  of  legal  reasoning. 
While  the  members  of  our  faculties  do  not  lose  sight  of  the 
fact  that  the  primary  object  of  the  law  school  should  be  the 
training  of  young  men  for  active  work  at  the  bar,  and  while, 
with  this  end  in  view,  they  each  year  provide  better  facilities 
for  instruction  along  purely  practical  lines,  they  also  recognize 
that  the  historical  and  the  scientific  should  not  be  sacrificed  to 
the  practical,  and  that  it  is  a  legitimate  and  necessary  function 
of  the  law  school  of  to-day  to  encourage  the  study  of  the  law 
in  its  larger  sense.  The  extending  of  the  course  of  study  to 
three  years,  which  has  been  done  in  all  of  our  leading  univer- 
sities, furnished  the  opportunity,  at  once  embraced,  for  enlarg- 
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ing  the  scope  of  the  curriculum  and  including  therein  instruc- 
tion upon  the  sources  and  development  of  our  jurisprudence. 
One  of  the  notable  results  of  these  changes  has  been  that  the 
library  of  the  law  school  has  become  its  workshop.  The  stu- 
dent early  gets  the  notion,  the  value  of  which  the  practitioner 
can  certainly  appreciate,  that  nothing  should  be  taken  by  him 
second-hand,  but  that  he  should  go  to  the  sources  for  the  veri- 
fication of  propositions. 

The  foregoing  description  of  the  work  of  the  modern  uni- 
versity law  school  is,  of  course,  a  general  one,  but  it  is  sub- 
stantially correct,  I  think,  and  sufficiently  specific  for  the 
purposes  of  this  paper.  The  description,  however,  would  be 
incomplete  without  the  statement  that  the  requirements  for 
admission  are  now  of  a  grade  to  insure  a  fair  degree  of  fitness 
for  professional  study,  and  that  in  the  term  and  final  examina- 
tions a  high  standard  of  excellence  is  required  to  insure  pro- 
motion or  graduation.  In  two  of  the  university  schools  the 
candidate  for  the  degree  in  law  must  be  a  graduate  of  an 
approved  college  or  university,  while  in  all  of  the  leading 
university  schools  he  must  have  had  at  least  a  college  prepara- 
tory training. 

The  changes  of  the  past  few  years  that  I  have  briefly  sketched 
are  certainly  significant.  They  mean  much  from  a  professional 
point  of  view.  It  is  not  extravagant,  I  am  sure,  to  expect  that 
through  them  the  general  efficiency  of  the  practicing  lawyer 
will  be  increased  and  the  standards  of  the  profession  raised. 
The  influence  of  the  movement  has  made  itself  felt  in  several 
of  the  States  through  legislation  that  has  extended  the  period 
of  study  to  three  years,  made  at  least  a  high  school  training 
or  its  equivalent  a  prerequisite  to  law  study,  and  raised  the 
standard  of  preparation  for  the  bar  by  placing  all  examinations 
for  admission  in  the  hands  of  a  permanent  state  commission. 
But  the  changes  mean  much  also  for  education  generally. 
Through  them  the  law  school  has  come  into  touch  with  a  larger 
constituency ;  it  now  makes  its  influence  felt  as  an  important 
factor  in  university  life.    In  sympathy  with  modern  educational 
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methods,  insistiDg  upon  standards  of  the  highest  order,  and 
guided  by  university  ideals,  it  at  present  contributes  in  a  large 
measure  to  the  intellectual  life  of  the  university  with  which  it 
is  connected  and  the  general  opportunities  offered  by  a  uni- 
versity residence.  The  evidences  of  this  are  found  not  only 
in  its  greater  prominence  in  the  general  life  and  general  func- 
tions of  the  university,  but  also  in  a  direct  recognition  of  the 
value  for  general  educational  purposes  of  much  of  the  law- 
school  work.  This  recognition  is  seen  in  the  legislation  of 
several  of  our  universities  by  which  the  academic  or  literary 
student  may  receive  credit  toward  his  literary  degree  for  desig- 
nated professional  courses,  and  thereby  shorten  his  period  of 
residence  for  both  literary  and  law  degrees.  The  success  of 
this  departure  has  suggested  the  inquiry,  which  is  now  receiv- 
ing serious  attention,  as  to  whether  even  greater  liberality  in 
the  election  of  work  in  professional  departments  might  not, 
with  propriety  and  safety,  be  accorded  to  the  literary  or  general 
student — not  a  liberality  by  which  it  would  be  possible  for  him 
to  shorten  the  period  of  residence  now  required  for  both 
degrees,  but  a  liberality  by  which  he  might  elect,  under  proper 
regulations  and  restrictions,  professional  courses,  particularly 
those  that  have  to  do  with  the  history  and  development  of  our 
jurisprudence,  as  a  part  of  his  general  training.  As  the  civil 
life  of  a  people  is  so  largely  wrapped  up  in  its  jurisprudence, 
it  would  seem  that  the  study  of  the  history  and  development 
of  the  law  might  well  be  made  a  part  of  a  liberal  education. 
That  the  law  school  is  becoming  a  factor  in  general  education, 
not  only  indirectly  but  also  directly,  is  further  apparent  from 
tlie  fact  that  among  those  in  attendance  are  to  be  found  a  very 
considerable  number  who  are  there  for  special  work  and  not 
for  professional  purposes.  The  number  in  this  class,  already 
large  in  some  of  our  schools,  is  each  year  increasing.  Young 
men  who  are  looking  forward  to  business  as  a  life-work  not 
infrequently  enter  the  law  school  for  the  business  preparation 
that  the  study  of  the  law  affords.  Some  come  directly  from 
the  high  school,  others  from  a  year  or  two  of  study  in  general 
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university  courses,  while  still  others  combine  law  courses  with 
the  more  practical  courses  offered  by  the  academic  department. 
Furthermore,  in  the  recent  movement  in  several  of  our  leading 
universities  by  which  provision  hasbeen  made  for  scientific  train- 
ing in  the  ^^  structure  and  organization  of  modem  industry  and 
commerce,"  and  for  instruction  in  the  fundamental  principles  of 
public  administration,  the  law  school  has  necessarily  figured  as 
an  important  factor.  The  '^  Announcement  of  Special  Courses 
in  Higher  Commercial  Education  and  Public  Administration," 
recently  issued  by  one  of  our  large  universities,  includes 
eighteen  courses  given  by  members  of  the  law  faculty.  Six 
of  these  are  outside  of  the  regular  law-school  schedule  and  are 
designed  ''  to  instruct  students  in  the  fundamental  principles 
of  law  so  far  as  these  principles  pertain  to  the  ordinary  activi- 
ties of  business  life;"  the  others  are  regular  professional 
courses  to  which  students  pursuing  the  branches  indicated 
may  be  admitted  for  credit.  The  rewards  which  commerce 
and  large  business  enterprises  now  offer  to  men  with  con- 
structive and  administrative  ability  are  undoubtedly  attracting 
the  best  intellect  of  the  day.  One  need  not  be  endowed  with 
prophetic  vision  to  see  that  our  universities,  if  they  are  to  keep 
abreast  with  the  times  and  in  touch  with  the  people,  must,  in 
the  future,  make  large  provisions  to  meet  the  demands  for 
special  and  scientific  training  in  these  directions,  and  that 
instruction  in  the  fundamental  principles  of  jurisprudence 
must  be  an  essential  part  of  that  training.  A  further  indica- 
tion of  the  trend  of  opinion  in  regard  to  the  value  of  legal 
study  for  general  educational  purposes  is  seen  in  the  fact  that 
several  of  our  colleges  and  universities  that  have  no  depart- 
ments of  law  have  provided  for  instruction  in  legal  subjects, 
not  primarily  for  professional  purposes,  but  as  a  part  of  an 
undergraduate  curriculum. 

The  day  has  certainly  gone  by  when  the  general  education 
offered  by  our  universities  can  properly  be  confined  within  the 
limits  of  a  single  department.  That  the  law  school,  through 
the  thoroughness  of  its  instruction  and  the  widening  demands 
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in  connection  with  general  education,  has  become  an  important 
factor  in  our  university  system  cannot  admit  of  a  doubt.  New 
responsibilities  have  come  to  it  for  which  it  must  provide. 
While  it  must  in  the  future,  as  at  present,  be  first  a  profes- 
sional school,  it  must  also  be  more  than  a  professional  school. 
It  must  furnish  increasing  facilities  in  order  to  meet  the  re- 
quirements of  its  new  constituency.  I  cannot  look  upon  the 
present  tendencies  as  other  than  fortunate  both  from  the  pro- 
fessional and  the  educational  point  of  view.  They  mean  greater 
thoroughness,  higher  standards  and  a  wider  range  of  opportu- 
nity for  the  law  student  and  a  broadening  of  the  horizon  of 
general  study  in  a  direction  that  the  spirit  of  the  times  and  the 
needs  of  our  modern  business  life  demand. 
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August  29,  1900,  S  P.  M. 

A  meeting  of  the  Section  was  held,  Frederick  P.  Fish,  of 
Boston,  Chairman  of  the  Section,  in  the  Chair. 

Present :  Edmund  Wetmore,  of  New  York  ;  R.  S.  Taylor, 
of  Indiana ;  Lester  L.  Bond,  of  Illinois ;  Melville  Church,  of 
the  District  of  Columbia ;  Charles  Martindale,  of  Indiana ; 
Arthur  P.  Greeley,  of  the  District  of  Columbia;  William  C. 
Strawbridge,  of  Pennsylvania ;  Francis  Rawle,  of  Pennsyl- 
vania; J.  Nota  McGill,  of  the  District  of  Columbia;  H.  C. 
Levis,  of  New  York ;  E.  M.  Bartlett,  of  Nebraska ;  C.  A. 
Dudley,  of  Iowa;  B.  A.  Rich,  of  New  York  ;  J.  W.  Terry,  of 
Texas;  A.  H.  Walker,  of  New  York,  and  James  I.  Kay,  of 
Pennsylvania. 

In  the  absence  of  the  Secretary,  Arthur  Steuart,  James  I. 
Kay,  of  Pennsylvania,  was  elected  Secretary,  pro  tempore. 

The  Address  of  F.  P.  Fish,  Chairman,  was  then  read. 

{^See  the  Address  at  end  of  these  Minutes,) 

The  report  of  the  Committee  on  Procedure  in  Federal  Courts 
was  then  presented  by  Robert  S.  Taylor,  of  Indiana. 
{^See  the  Report  at  end  of  these  Minutes,) 

After  remarks  on  the  subject  by  L.  L.  Bond,  Melville  Church, 
Francis  Rawle,  Edmund  Wetmore,  W.  C.  Strawbridge  and 
J.  I.  Kay,  on  motion  of  Edmund  Wetmore,  the  following  reso- 
lution was  adopted : 

That  the  Section  approve  the  principles  of  the  report  and 
request  the  Standing  Committee  on  Patents  to  prepare  a  bill 
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which  shall  follow  its  general  principles,  with  such  modifications 
as  they  think  best,  and  present  it  to  the  Association  at  its  next 
meeting. 

The  report  of  the  Committee  on  Patent  OflSce  Practice, 
signed  by  J.  I.  Kay  and  M.  Church,  was  then  read  by  J. 
I.  Kay. 

{See  the  Report  at  end  of  these  Minutes,) 

After  the  reading  of  the  report,  on  motion  of  R.  S.  Taylor, 
the  following  resolution  was  adopted : 

That  the  recommendations  of  the  committee  in  regard  to 
Rule  41  be  concurred  with,  and  that  the  committee  be  con- 
tinued with  instructions  to  continue  its  efforts  for  the  amend- 
ment of  the  rule  as  proposed  in  the  report  at  such  a  time  and 
manner  as  shall  seem  to  it  best. 

The  report  of  the  committee  also  referred  to  the  number  of 
appeals  in  the  Patent  Office,  and  stated  that  it  was  believed 
there  was  no  necessity  for  so  many  appeals,  and  recommended 
the  appointment  of  a  special  committee  to  consider  the  matter, 
with  instructions  to  report  a  form  of  bill  which  would  give  the 
necessary  form  of  relief. 

As  to  this  part  of  the  report,  discussion  was  had  by  Messrs. 
Church,  Kay,  Bond,  Greeley,  Wetmore,  and  the  Chairman, 
and,  on  motion  of  Edmund  Wetmore,  the  following  resolution 
was  adopted : 

That  the  recommendation  of  the  report  as  to  the  appoint- 
ment of  such  special  committee  be  adopted,  the  committee  to 
report  the  form  of  bill  to  the  Standing  Committee  on  Patents. 

The  Chair  referred  to  certain  corrections  to  be  made  in  the 
report  of  the  Committee  on  Trade  Marks,  copies  of  which  had 
been  printed  and  circulated,  and  after  discussion  of  the  matter, 
on  motion  of  Edmund  Wetmore,  it  was  resolved : 

That  the  Chairman,  in  presenting  the  report  of  the  Com- 
mittee on  Trade  Marks  to  the  Association,  call  attention  to  the 
fact  that  the  proposed  bill  appended  to  the  report  is  at  present 
not  in  final  form,  but  that  the  bill  to  be  finally  approved  will 
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be  that  presented  in  conjunction  with  the  bill  to  be  prepared 
by  the  committee  appointed  by  Congress,  as  stated  in  the 
report. 


Thursday,  August  SO,  1900,  8  P.  M, 

Frederick  P.  Fish,  Chairman  of  the  Section,  in  the  Chair. 
A  paper  by  Arthur  Steuart,  of  Maryland,  entitled  "  Copy- 
right for  Design  *'  was  then  read  by  the  Secretary. 

(See  the  Paper  at  end  of  these  Minutes,) 

Discussion  was  then  had  upon  the  paper  by  Messrs.  Greeley, 
Wetmore,  Taylor,  McGill,  Bond,  and  the  Chairman. 

On  motion  of  Edmund  Wetmore,  it  was  resolved  that  the 
matter  be  referred  to  the  Standing  Committee  to  consider  the 
whole  subject  of  copyright  protection  and  to  take  such  action 
as  was  considered  proper. 

A  paper  entitled  "  Unfair  Competition  in  Trade,"  by 
Lysander  Hill,  of  Illinois,  was  then  read  by  Melville  Church. 

Discussion  was  had  upon  the  paper,  and  upon  the  general 
subject  of  unfair  competition  in  trade,  including  the  sending  of 
letters  threatening  suit  for  infringement,  by  Messrs.  Walker, 
Strawbridge,  Greeley,  Rawle,  Kay,  Taylor,  and  the  Chairman. 

On  motion  of  Francis  Rawle  it  was  resolved  that  the  Chair- 
man of  the  Committee  on  Patent,  Trade  Mark  and  Copyright 
Law  move  before  the  Association  at  its  session  to-morrow  that 
the  question  as  to  how  to  deal  with  the  existing  laws  in  such 
way  as  to  obtain  uniformity  of  decision  in  patent,  trade  mark 
and  copyright  cases,  be  referred  to  the  Standing  Committee  on 
Patent,  Trade  Mark  and  Copyright  Law. 

A  resolution  was  adopted  that  the  Chairman  be  instructed 
to  confer  with  the  Committee  on  Publications  and  request  the 
publication  of  Lysander  Hill's  Address,  and  also  the  publica- 
tion of  the  Report  made  by  R.  S.  Taylor  referring  to  the  crea- 
tion of  a  Court  of  Patent  Appeals. 
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The  Chair  announced  the  committee  to  draft  a  bill  as  to 
appeals  in  the  Patent  Office  as  follows:  Melville  Church, 
A.  P.  Greeley  and  W.  0.  Strawbridge. 

It  was  moved  by  R.  S.  Taylor  that  the  present  officers  of 
the  Section  be  continued  for  the  next  year.  The  motion  was 
put  and  carried  unanimously. 

On  motion  adjourned. 

J.  I.  KAY, 

Secretary  pro  tempore* 
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ADDRESS 

OP 

FREDERICK  P.  FISH, 

OF  MASSACHUSETTS, 

As  Chairman  op  the  Section  of  Patent,  Trade  Mark  and 

Copyright  Law. 

In  opening  this  session,  I  propose  to  confine  myself  to  cer- 
tain specific  suggestions  as  to  lines  upon  which  it  may  be  well 
for  us  to  work. 

It  is  a  primary  duty  of  this  Section  of  the  American  Bar 
Association  to  consider  at  its  meetings  the  laws  relating  to 
patents,  trade  marks  and  copyrights,  to  call  attention  to  defects 
in  those  laws  and  in  the  administration  of  them  and  to  sug- 
gest and  discuss  improvements  in  those  laws.  In  dealing  with 
such  questions  we  must,  of  course,  avoid  all  personal  eccen- 
tricities and  consider  only  the  general  interests  of  the  people 
of  the  United  States  which  are  so  intimately  involved  in  the 
patent,  trade  mark  and  copyright  systems  of  the  country. 
There  is  no  doubt  that  there  are  constantly  occurring  to  each 
one  of  us  many  points  in  which,  it  seems  to  us,  the  law  is 
defective  and  where  a  change  might  be  introduced  to  advan- 
tage. We  should  always  bear  in  mind,  however,  that,  taken 
by  and  large,  property  in  patents,  trade  marks  and  copyrights 
has  been  protected  and  respected  at  substantially  its  real  value 
from  the  time  of  the  earliest  legislation  upon  the  subject,  while 
at  the  same  time  the  rights  of  the  public  have  been  fully  recog- 
nized and  that  we  should  be  very  certain  that  a  change  will 
be  of  substantial  advantage,  not  to  individual  interests  but  to 
the  community  as  a  whole,  before  we  commit  ourselves  to  ad- 
vocating even  slight  modifications  of  a  system  that  has,  on  the 
whole,  worked  well.  There  are  however,  certain  matters  which 
as  it  seems  to  me,  we  should  surely  consider,  and  to  those  I 
desire  to  draw  your  attention. 
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A  Court  of  Patent  Appeals. 

There  is  one  matter  of  transcendent  importance  at  the  pres- 
ent time  which  undoubtedly  requires  the  attention  of  all  who 
are  interested  in  the  patent  system  of  the  United  States.  I 
refer  to  the  establishment  of  a  single  Court  of  Patent  Appeals 
which  shall  pass  finally  upon  all  patent  causes  throughout  the 
United  States.  Such  a  court  has  always  been  almost  a  neces- 
sity to  the  patent  system.  Prior  to  the  Act  of  1891  establishing 
the  Courts  of  Appeal,  all  patent  causes  could  be  carried  to  the 
Supreme  Court  of  the  United  States  and  although  for  many 
years  the  delay  involved  in  presenting  a  case  on  appeal  to  that 
court  was  most  unfortunate,  particularly  in  view  of  the  fact 
that  patents  are  granted  for  a  limited  term,  the  change  in  the 
law  by  which,  outside  of  the  District  Columbia,  nine  inde- 
pendent courts  of  appeal  were  substituted  for  the  Supreme 
Court,  has  resulted  disastrously  in  patent  matters,  not  only  to 
patentees  but  to  the  public  generally.  The  serious  difficulty 
is  not  that  different  Courts  of  Appeal  differ  as  to  the  scope  and 
validity  of  particular  patents,  although  there  have  been,  in- 
special  cases,  as  we  all  know,  most  unfortunate  divergences  of 
opinion  between  the  different  courts,  and  now  that  the  Supreme 
Court  has  determined  in  the  case  of  Mast,  Foos  &  Company 
V8.  Stover  Manufacturing  Company,  that  "comity  is  not  a  rule 
of  law  but  one  of  practice,  convenience  and  expediency  "  and 
something,  but  little,  more  than  "mere  courtesy"  having  no 
"imperative  obligation,"  such  divergence  of  views  as  to  par- 
ticular patents  is  more  likely  to  occur  in  the  future  than  in  the 
past.  In  fact,  it  is  not  at  all  impossible  that  the  time  may 
come  when  we  shall  be  face  to  face  with  the  intolerable  situa- 
tion of  a  number  of  patents  that  are  valid  and  controlling  as 
to  a  certain  construction  in  one  part  of  the  United  States  and 
not  in  another  and  this  evil  will  be  mitigated  to  a  slight  extent 
only  by  the  circumstance  that  the  Supreme  Court  may,  in  its 
discretion,  review  the  decisions  of  the  lower  courts  by  a  cer- 
tiorari proceeding. 
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The  more  serious  defect  of  the  present  system  is  however, 
that  each  of  the  nine  Circuit  Courts  of  Appeal  is  sure  to 
apply  the  recognized  rules  of  law  and  of  interpretation,  in 
the  various  patent  cases  that  come  before  it,  from  the  point 
of  view  of  its  own  special  attitude  on  the  subjects  of  inven- 
tions and  infringement  and  of  liberal  or  strict  construction. 
A  patent  submitted  to  the  court  in  one  circuit  will  be  sus- 
tained  and  the  defendant  held  to  infringe  because  the  Court 
of  Appeals  of  that  circuit  is  inclined  to  resolve  the  doubt 
in  any  case  in  which  the  invention  has  been  of  substan- 
tial utility,  in  favor  of  the  patent,  while  the  same  patent,  if 
subjected  to  the  ordeal  of  litigation  in  another  circuit,  would 
be  held  invalid  or  of  narrow  scope  because  the  court  in  the 
circuit  last  referred  to  is  inclined  to  deal  strictly  or  even 
harshly  with  patent  property.  In  both  cases  the  courts  will 
apply  the  same  rules  of  law  and  in  both  cases  their  opinions, 
although  diametrically  opposite  in  result,  will  be  based  upon 
the  same  authorities  and  the  same  principles.  But  in  applying 
those  authorities  and  principles,  the  real  determining  influence 
will  be  the  feeling  of  the  court  as  to  the  spirit  which  should 
prevail,  and  as  we  all  know,  conclusions  on  their  face  sound 
but  absolutely  at  variance,  may  easily  be  reached  in  many 
cases  by  tribunals  equally  competent  and  equally  anxious  to  do 
exact  justice.  Even  therefore  if  there  are  not  many  cases  in 
which  different  Courts  of  Appeal  differ  as  to  the  same  patent, 
the  spirit  in  which  the  nine  courts  will  act  in  patent  cases  gen- 
erally will  be  different  in  the  different  circuits,  so  that  we  shall 
have  practically  an  absolute  want  of  uniformity  in  the  admin- 
istration of  the  patent  law,  with  results  of  the  most  unfortunate 
character.  Only  those  especially  acquainted  with  the  facts 
will  be  able  to  discover,  in  comparing  the  decisions  in  the 
different  circuits,  that  they  are  based  upon  radically  different 
conceptions  of  the  point  of  view  from  which  courts  should 
approach  questions  relating  to  the  validity  and  scope  of  patents. 
But  vital  differences  will  exist,  and  a  branch  of  the  law  which 
should  be  certain  and  definite  and  uniform  in  its  application 
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throughout  the  whole  country,  will  become  absolutely  uncer- 
tain and  in  effect  modified  in  each  of  the  nine  circuits,  in 
accordance  with  the  special  underlying  views  developed  and 
applied  in  each  circuit.  The  least  of  the  misfortunes  to  which 
the  patent  system  will  surely  be  exposed,  if  the  present  con- 
dition of  things  continues,  is  that  in  no  two  circuits  will  a 
patentee*s  chances  of  success  or  defeat  be  the  same,  and  the 
accident  of  the  forum  in  which  a  case  is  tried  will  be  a  cir- 
cumstance largely  controlling  its  outcome.  When  we  consider 
in  addition  that  the  logical  result  of  this  situation  will  be  that 
in  time  certain  patents  may  be  capable  of  enforcement  in  one 
circuit  and  not  in  another,  or,  to  put  the  matter  differently, 
that  a  man  who  would  be  held  as  an  infringer  in  one  circuit 
might  be  quite  safe  in  another,  we  get  to  a  condition  of  things 
which  cannot  be  endured. 

The  only  relief  to  the  situation  that  seems  possible  is  the 
establishment  of  a  single  appellate  court  which  will  dispose 
finally  of  all  patent  cases  in  the  country.  It  seems  to  me  an 
imperative  duty  on  the  part  of  this  Section  of  the  American 
Bar  Association  to  deal  firmly  but  conservatively  with  the 
problem  of  securing  such  a  Court  of  Patent  Appeals.  In  all 
probability  it  will  have  to  be  a  new  and  independent  tribunal 
inasmuch  as  it  is  not  probable  that  Congress  can  ever  be 
induced  to  restore  jurisdiction  in  patent  cases  to  the  Supreme 
Court. 

A  sub-committee  of  this  Section  has  given  much  thought  to 
this  subject  and  its  Chairman  will  present  to  you  in  his  paper 
a  plan  that  commends  itself  as  feasible  to  many  who  have  con- 
sidered it.  I  trust  that  you  will  all  give  careful  attention  to 
this  paper  and  that  something  may  be  developed  from  the  plan 
suggested  which  will  prove  to  be  a  solution  of  the  manifest  diffi- 
culties of  the  present  situation. 

I  myself  have  heard  of  no  objection  to  an  independent 
patent  Court  of  Appeals  except  the  question,  asked  sometimes 
without  reflection,  why  there  should  be  a  special  appellate  court 
for  patents  if  other  branches  of  litigation  can  be  satisfactorily 
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dealt  with  by  the  nine  individual  Courts  of  Appeal.  The 
answer  to  this  question  is  so  obvious  that  I  am  surprised  that 
it  should  ever  be  asked.  The  reason  why  there  should  be  one 
Court  of  Appeals  in  patent  matters  is  because  each  patent 
covers  the  whole  United  States  and  a  suit  on  it  is  in  reality 
one  between  the  patentee  and  all  the  people  of  the  United 
States,  the  issue  being  the  right  of  the  patentee  to  exclude  the 
public  for  a  time  from  the  use,  without  his  consent,  of  the 
thing  patented  or  alleged  to  be  patented.  When  brought 
into  litigation,  the  patent  should  be  dealt  with  once  for  all 
by  an  appellate  court  whose  conclusions  would  be  binding 
upon  the  courts  and  people  of  the  entire  United  States.  It  is 
only  in  this  way  that  the  patentee  and  the  public  generally  can 
become  assured  of  the  extent  and  limitation  of  their  respective 
rights.  Moreover,  all  patents  should  be  dealt  with  not  only 
in  accordance  with  the  same  rules  of  law,  but  with  the  same 
spirit  and  from  the  same  point  of  view,  and  this  is  possible 
only  when  as  to  all  patent  questions  there  is  a  single  court  of 
last  resort.  If  such  a  court  were  quasi  permanent  in  character, 
as  it  should  be,  it  would  soon  develop  a  definiteness  of  view 
and  a  uniformity  of  tradition  which  would  give  to  the  admin- 
istration of  the  patent  laws  a  completeness  and  certainty  which, 
to  the  great  disadvantage  of  the  community,  does  not  charac- 
terize their  present  administration. 

The  same  reasons,  although  not  to  the  same  degree,  exist 
for  a  single  appellate  court  in  trade  mark  and  copyright  cases, 
and  I  should  assume  that  such  cases,  as  well  as  those  based 
upon  letters  patent,  would  come  before  any  single  Court  of 
Appeals  that  might  be  established  for  the  final  determination 
of  patent  cases. 

Patent  Bill  II.  R.  8073. 

I  trust  that  the  members  of  this  Section  will  give  careful 
attention  to  the  bill  which  I  understand  to  have  been  prepared 
at  the  suggestion  or  with  the  approval  of  the  Commissioner  of 
Patents,  and  entitled:  '*  A  bill  to  provide  for  lessening  the 


ADDRB8S   OF   FREDERICK   P.    FISH,    CHAIRMAN.  511 

number  of  appeals  in  applications  for  patents.  H.  R.  8073." 
This  bill,  in  effect,  abolishes  the  Board  of  Examiners-in-Ghief 
in  the  Patent  Office,  and  provides  that  all  appeals  in  the  Patent 
Office  shall  be  heard  by  a  tribunal  to  be  made  up  of  the  Com- 
missioner of  Patents  and  three  Assistant  Commissioners,  three 
out  of  the  four  constituting  a  quorum  in  appeals  dealing  with 
the  merits.  Ex  parte  appeals  from  the  Patent  Office  to  the 
courts  are  abolished,  but  appeals  in  interference  cases  to  the 
Court  of  Appeals  of  the  District  of  Columbia  may  be  taken, 
as  under  the  present  law. 

Personally,  I  am  inclined  to  approve  the  principle  of  this 
bill.  There  is  no  reason  why  there  should  be  a  possibility  of 
three  appeals  on  an  application  for  a  patent,  with  a  subsequent 
right,  under  the  provisions  of  the  Revised  Statutes,  to  bring 
a  bill  in  equity  in  the  courts,  nor  is  there  any  reason  why 
there  should  be  two  appeals  in  the  Patent  Office  in  an  inter- 
ference proceeding. 

Patent  Office  Rule  141. 

During  the  past  year  your  sub-committee  on  Patent  Office 
Practice  has  actively  interested  itself  in  the  Patent  Office  rule 
requiring  a  division  between  process  and  product  and  process 
and  apparatus  inventions,  even  in  those  cases  in  which  the 
so-called  process  and  product  or  process  and  apparatus  are 
really  but  two  different  statements  of  one  and  the  same 
inventive  idea.  This  matter,  which  is  of  great  practical 
importance,  will  be  presented  to  you  in  the  report  of  your 
sub-committee.  It  does  not  seem  to  me  that  the  Patent  Office 
rule  at  present  in  force  i?  fair  or  reasonable,  and  I  invite  your 
careful  attention  to  the  question  whether  action  on  the  part  of 
this  Section  to  secure  a  further  amendment  to  the  rule  is  not 
desirable. 

Copyrights. 

The  existing  copyright  act  of  the  United  States  is  not  the 
result  of  careful  and  intelligent  revision,  but  of  a  gradual 
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growth — one  amendment  after  another  having  been  made  to 
the  original  act  without  proper  consideration  of  their  relation 
to  the  act  as  a  whole.  At  the  present  time  this  act  is  full  of 
inconsistencies,  some  of  them  of  the  most  extraordinary  char- 
acter. I  respectfully  suggest  the  appointment  of  a  sub-com- 
mittee to  consider  the  copyright  law,  with  the  view  of  determin- 
ing whether  effort  should  not  be  made  to  remove  the  ambigui- 
ties and  uncertainties  which  disfigure  that  law,  without  neces- 
sarily changing  it  in  any  way  in  substance  or  intent. 

If  such  a  sub-committee  were  appointed,  it  should  be  author- 
ized to  confer  with  counsel  outside  of  the  Association  who  are 
interested  in  copyright  law,  and  to  report  a  revision  of  the 
copyright  act  at  the  next  meeting  of  the  American  Bar 
Association. 

Trade  Marks. 

The  sub-committee  on  trade  mark  legislation  has  Submitted 
to  the  American  Bar  Association  a  revised  draft'  of  the  bill 
which  it  is  prepared  to  advocate.  It  is  undoubtedly  impossible 
to  accomplish  anything  by  way  of  trade  mark  legislation  until 
the  Commissioners  appointed  by  Congress,  June  4, 1898,  have 
made  their  report.  When  that  report  is  made  it  will  be  incum- 
bent upon  all  the  members  of  this  Section  to  study  carefully 
the  legislation  proposed  both  by  the  Commissioners  and  by  the 
American  Bar  Association  with  the  view  of  determining  exactly 
the  lines  upon  which  the  present  trade  mark  law  should  be 
amended.  In  dealing  with  this  subject,  it  seems  to  me  very 
clear  that  Congress  should  not  overlook  and  that  the  members 
of  this  Section  should  not  overlook  the  fact  that  at  the  present 
time  no  class  of  intangible  property  is  so  thoroughly  protected 
by  the  courts  under  the  laws  now  existing  as  that  class  of 
property  which  may  be  generally  described  as  trade  mark 
property. 

We  can  not  point  to  any  definite  and  tangible  results  in 
relation  to  patent,  trade  mark  and  copyright  law  achieved 
by  us  during  the  past  year.     The  time  has  not  been  ripe  nor 
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have  the  conditioDs  been  favorable  for  seeking  legislation  in 
any  direction.  It  is  at  least  doubtful  if  anything  can  be 
accomplished  during  the  next  session  of  Congress.  Much 
thought  has,  however,  been  given  to  the  questions  which  par- 
ticularly interest  this  Section,  and  I  believe  that  if  we  wait 
patiently  and  act  intelligently,  the  time  will  come  when  we 
shall  be  able  to  contribute  substantially  to  the  well-being  oi  the 
community  by  advocating  and  securing  proper  legislation.  We 
can  in  any  event  do  much  by  way  of  opposing  legislation  which 
is  likely  to  prove  harmful.  Against  the  danger  of  harmful 
legislation,  we  must  be  systematically  on  our  guard.  In  every 
Congress  are  introduced  bills  of  the  most  destructive  character 
and  showing  a  most  deplorable  lack  of  information  and  knowl- 
edge as  to  the  requirements  of  the  patent,  trade  mark  and 
copyright  systems  of  the  United  S^tates  and  as  to  their  merits 
as  well  as  their  defects.  It  is  even  more  important  that  bad  leg- 
islation should  be  prevented  than  that  the  existing  law  should 
be  improved  and  the  members  of  this  Section  individually  and 
collectively  should  take  the  steps  necessary  to  oppose  unwise 
legislation.  The  committees  of  Congress  require  only  to  be 
informed  on  the  subject  to  refuse  to  give  their  assent  to  sugges- 
tions that  are  likely  to  be  harmful.  The  diflSculty  is  that  every 
now  and  then  a  matter  which  seems  entirely  innocent  in  char- 
acter and  which  is  accepted  by  the  committees  in  Congress  as 
such,  but  which  in  fact  is  really  harmful,  is  embodied  in  the 
form  of  a  law,  simply  because  Congress  has  never  been  properly 
instructed  as  to  the  real  scope  of  the  proposed  measure.  A 
striking  instance  of  this  sort  is  the  passage  by  the  last  Congress, 
at  the  very  close  of  its  session,  of  the  Act  of  June  6,  1900, 
amending  Section  7  of  the  Court  of  Appeals  Act  of  1891. 
Section  7  of  the  original  act  provided  that  there  should  be  an 
appeal  to  the  Court  of  Appeals  from  an  interlocutory  order  or 
decree  of  a  circuit  or  district  court  granting  or  continuing  an 
injunction  in  any  case  in  which  an  appeal  from  a  final  decree 
might  be  taken  under  the  provisions  of  the  Act.  By  the  Act 
of  February  18,  1895,  the  Act  of  1891  was  amended  so  that 
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there  was  a  similar  right  of  appeal  from  an  interlocutory  order 
or  decree  refusing  or  dissolving  an  injunction.  This  amend- 
ment of  1895  was  passed  without  opposition,  judges,  lawyers 
and  the  public  alike  recognizing  its  necessity,  for  it  was  clear 
that  as  much  harm  might  be  done  by  improperly  refusing  an 
injunction  where  one  was  necessary,  as  by  the  improvident 
grant  of  one  where  it  should  have  been  refused.  Moreover, 
if  by  the  same  interlocutory  order  or  decree  a  prayer  for 
injunction  is  granted  in  part  and  refused  in  part,  the  defendant 
may  appeal  but  the  complainant  cannot  appeal.  This  is  un- 
reasonable, and  greatly  adds  to  the  work  of  the  courts. 

Now  by  the  amendment  of  June  6,  1900,  Section  7  of  the 
Act  of  1891  has  been  again  changed  in  such  a  way  that  the 
amendment  of  February  18,  1895,  has  been  abrogated  so  that 
it  is  no  longer  possible  to  appeal  from  an  interlocutory  order 
or  decree  refusing  or  dissolving  an  injunction. 

The  amendment  of  June  6, 1900,  seems  to  have  been  intended 
primarily  to  secure  the  right  to  appeal  from  an  interlocutory 
order  or  decree  appointing  a  receiver  and  it  is  quite  possible 
that  Congress  in  passing  that  amendment  had  no  thought  that 
it  was  thereby  repealing  the  Act  of  February  18,  1895. 

It  seems  to  me  that  we  must  all  agree  that  an  effort  should 
be  made  to  restore  the  amendment  of  February  18,  1895,  for 
every  sound  reason  which  exists  for  allowing  an  appeal  from  an 
interlocutory  order  or  decree  granting  an  injunction  applies  to 
the  case  in  which  an  injunction  has  been  refused. 

This  is  a  question  which  I  respectfully  submit  for  your 
consideration. 


UNFAIR  COMPETITION  IN  TRADE. 

BY 

LYSANDER  HILL, 

OF  CHICAGO,  ILUNOIS. 

The  subject  of  unfair  competition  in  business  is  one  of  wide 
range,  embracing  transactions  of  the  most  diverse  character. 
It  extends  to  all  cases  in  which  one  commercial  rival  unfairly 
seeks  to  profit  at  the  expense  and  disadvantage  of  another,  by 
directly  or  indirectly  causing  the  public  to  act  as  an  uncon- 
scious agent  or  means  for  carrying  out  the  scheme.  It  differs 
from  ordinary  cheating  in  that  it  always  involves  this  element 
of  using  the  public,  or  its  instrumentalities  or  quasi  instru- 
mentalities, as  a  means  for  perpetrating  the  fraud.  It  there- 
fore necessarily  involves  three  parties  to  the  transaction, 
namely,  first,  the  perpetrator  of  the  fraud ;  second,  the  public, 
either  directly  or  through  its  authorized  instrumentalities ;  and, 
third,  the  injured  competitor.  It  exists  wherever  the  first 
party,  through  the  agency  or  means  of  the  second,  attempts 
an  unfair  scheme  against  the  business  of  the  third.  Obviously, 
from  the  nature  of  the  subject,  it  is  quite  impossible  to  cata- 
logue all  the  various  ways  in  which  such  attempts  may  be 
made ;  but  cases  of  unfair  competition  may  be  roughly  classi- 
fied as  follows : 

1.  Those  in  which  combinations  are  formed  for  the  purpose 
of  driving  competitors  out  of  the  field,  or  compelling  them 
unfairly  to  reduce  their  prices  or  profits,  and  thus  casting  upon 
them  a  heavy  burden  in  the  race  of  competition.  This  class 
includes  cases  of  unfair  arrangements  with  public  carriers  or 
warehousemen  for  rates  or  terms  of  transportation  or  storage 
more  favorable  than  are  awarded  to  competitors,  and  also  cases 
where  the  combination  seeks  to  maintain  the  prices  of  its  mem- 
bers, but  to  reduce  prices  as  against  competitors  outside  of  the 
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combination.  It  does  not  include  legitimate  combinations  of 
capital  for  the  purpose  of  saving  running  expenses,  and 
thereby,  perhaps,  ultimately  lowering  prices  to  the  general 
public,  nor  ^'trusts"  for  the  mere  purpose  of  maintaining  or 
raising  prices,  which,  although  unlawful  on  grounds  of  public 
policy,  contain  no  elements  of  unfair  competition,  and,  there- 
fore, are  not  germane  to  the  present  discussion. 

2.  Those  in  which  a  business  concern  seeks,  by  lying  repre- 
sentations, oral,  written,  or  printed,  to  draw  away  and  divert 
to  itself  the  public  patronage  enjoyed  by  a  competitor. 

3.  Those  in  which  a  party,  by  means  of  what  Mr.  Justice 
Brown  (Coats  vs.  Thread  Co.,  149  U.  S.  562),  aptly  terms 
'^imitative  devices,"  seeks  to  beguile  the  public  into  patroniz- 
ing him  under  the  impression  that  they  are  patronizing  his 
rival. 

The  settled  principle  of  law  is,  that,  with  respect  to  a  busi- 
ness which  in  any  way  depends  upon  the  public  favor,  rival 
concerns  shall  deal  openly  and  fairly  towards  each  other  and 
the  public,  to  the  end  that  whosoever  will,  may,  by  his  skill 
and  integrity,  acquire  and  hold  the  patronage  of  the  public, 
and  be  protected  against  unfair  attempts  to  deprive  him  of  its 
benefits.  The  courts,  both  of  law  and  of  equity,  are  keenly 
sensitive  to  any  effort  which  violates  this  principle ;  and  to 
their  credit  be  it  said  that  it  is  doubtful  if  human  ingenuity 
can  invent  any  scheme  for  that  purpose,  so  subtle  that  a  court 
of  equity  will  not  be  able  to  penetrate  its  disguise,  and  will 
not  be  swift  to  interfere  with  its  accomplishment  and  to  punish 
its  authors  so  far  as  lies  within  the  authority  of  the  chancellor. 
It  is  even  probable  that  a  court  of  equity  would  disregard  its 
ancient  traditions  by  taking  jurisdiction  of  a  case  of  libel  or 
slander,  provided  it  were  made  to  appear  that  the  libel  was  a 
continuing  one,  and  that  its  design  was  to  prejudice  the  public 
against  a  competitor  and  thus  secure  an  unfair  advantage  in 
business. 

By  reason  of  this  judicial  repugnance  to  all  attempts  to 
misuse  the  public  conveniences  or  deceive  the  public  itself,  to 
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the  disadvantage  of  a  competitor,  it  is  comparatively  easy  for 
the  injured  party  to  obtain,  by  injunction  or  otherwise,  com- 
plete redress  for  his  grievances.  It  is  only  necessary  for  him 
to  go  to  the  proper  court,  present  the  facts  in  such  a  way  that 
they  can  be  understood,  and  await  the  result.  It  is  not  too 
much  to  say,  that  in  no  class  of  cases  that  come  before  the 
judicial  department,  is  the  plaintiff  so  strongly  favored  as  in 
those  which  involve  the  allegation  of  unfair  competition  in 
trade  on  the  part  of  the  defendant ;  because  in  such  cases  it  is 
always  within  the  power  of  the  court  to  make  an  order  which 
shall  be  perfectly  fair  to  both  parties,  but  which  shall  at  the 
same  time  prevent  any  future  possibility  of  the  evil  complained 
of.  It  would  be  unfruitful,  therefore,  to  consume  further  time 
in  discussing  the  general  character  of  unfair  competition  in 
trade,  because  the  law  itself  is  so  simple  and  plain  that  even  a 
child  can  understand  it,  and  there  are  absolutely  no  limitations 
upon  its  enforcement,  no  judicial  disinclination  to  enforce  it, 
and  no  need  of  any  other  remedy  than  injunction  and  damages. 

But  it  often  happens  that  where  there  is  no  difficulty  in 
understanding  the  law  itself,  and  no  judicial  indisposition  to 
enforce  it,  serious  difficulties  are  encountered  in  its  application 
to  the  particular  facts  of  cases  as  they  arise ;  and  it  remains 
for  us  to  consider  whether  any,  and,  if  so,  what,  difficulties 
present  themselves  in  the  application  of  the  laws  relating  to 
unfair  competition  in  trade. 

One  difficulty,  common  to  all  three  classes  of  unfair  compe- 
tition cases,  is  liable  to  arise  on  the  question  of  jurisdiction. 
In  the  absence  of  Federal  statutory  provisions,  the  state  courts 
would  have  jurisdiction  of  all  such  cases,  and  the  Federal 
courts  would  have  concurrent  jurisdiction  only  where  the 
parties  were  citizens  of  different  States.  But  the  Federal 
Government,  under  the  constitutional  power  to  regulate  inter- 
state and  foreign  commerce,  has  enacted  what  is  called 
the  Inter-State  Commerce  Act,  prohibiting,  among  other 
things,  unfair  arrangements  with  common  carriers  engaged  in 
inter-state  or  foreign  trade;  and,  under  the  same  constitu- 
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tional  power,  it  has  enacted  the  Anti-trust  Act,  prohibiting 
all  acts  in  restraint  of  such  commerce,  and  has  also  enacted 
statutes  providing  for  the  registration  of  trade-marks  employed 
in  commerce  with  foreign  nations  or  Indian  tribes ;  and  to 
enforce  the  provisions  of  these  acts  the  Federal  courts  have, 
of  course,  exclusive  jurisdiction. 

With  respect  to  the  inter-state  commerce  and  anti-trust  acts, 
the  Supreme  Court  has,  by  a  long  series  of  decisions  culminat- 
ing in  the  Addyston  case,  175  U.  S.,  settled  the  constitution- 
ality of  the  acts,  and  rendered  the  jurisdictional  questions 
under  them  so  clear  that  there  is  little  danger  of  further  mis- 
understanding on  those  questions.  These  two  acts  contain 
many  provisions  affecting  only  the  general  public,  and,  there- 
fore, not  germane  to  the  present  discussion.  So  far  as  they 
bear  upon  the  subject  of  unfair  competition  in  trade,  they 
seem  to  be  only  declaratory  of  the  principles  of  the  common 
law  hereinabove  referred  to. 

With  respect  to  trade-mark  legislation,  Congress,  in  passing 
the  act  of  July  8,  1870,  clearly  misapprehended  and  exceeded 
the  scope  of  its  constitutional  powers,  by  making  the  statute 
applicable  to  trade-marks  which  do  not  enter  into  inter-state 
or  foreign  commerce ;  and  the  Supreme  Court  (100  U.  S.) 
having  held  that  act  and  the  supplementary  act  of  August  14, 
1876,  void  for  that  reason.  Congress,  unfortunately,  rendered 
over-cautious  by  the  fate  of  those  acts,  passed  another,  which 
failed  to  reach  the  limit  of  its  constitutional  powers,  because 
not  extended  to  trade-marks  used  in  inter-state  commerce,  but 
only  to  such  as  are  used  in  commerce  with  foreign  nations  or 
with  Indian  tribes.  It  is  to  be  hoped  that  this  defect  will  soon 
be  remedied  by  a  further  act  covering  trademarks  used  in 
inter-state  commerce ;  for,  until  this  is  done,  the  federal 
statute  relating  to  trade-marks  is  seriously  ineffective,  and, 
indeed,  almost  practically  impotent.  But  in  all  cases  of  unfair 
competition  in  trade,  the  question  of  Federal  jurisdiction,  so 
far  as  it  depends  upon  the  distinction  between  domestic,  inter- 
state, and  foreign  commerce,  has  been,  by  the  terms  of  the 
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Statutes,  and  the  decisions  of  the  Supreme  Court  under  them, 
made  entirely  clear. 

The  questions  of  jurisdiction  which  continue  to  be  subject 
to  more  or  less  uncertainty  and  doubt,  are  those  which  arise 
out  of  the  peculiar  character  of  the  acts  constituting  the 
defendant's  alleged  ofifense,  and  are  confined,  almost  if  not 
exclusively,  to  cases  in  which  the  trade-mark  statute  is  directly 
or  indirectly  brought  into  controversy.  It  may  be  profitable 
for  us  to  devote  a  brief  time  to  the  consideration  of  these 
peculiar  difficulties  in  the  application  and  enforcement  of  the 
laws  against  unfair  competition  in  trade. 

More  than  one  hundred  and  fifty  years  ago,  manufacturers 
and  merchants  who  had  obtained,  or  expected  to  obtain,  the 
favor  of  the  public  for  a  particular  article  placed  on  the  market 
by  them,  and  who  desired  to  hold  their  trade  in  such  article, 
conceived  the  plan  of  marking  their  product  in  a  peculiar  way, 
so  that  the  public  should  become  familiar  with  the  mark  and 
should  learn  to  identify  its  proprietor's  product  by  means  of  it. 
These  marks  became  technically  known  as  "trade- marks." 
Their  office  was  to  certify  or  warrant  the  genuineness  of  the 
goods  upon  which  they  are  placed.  As  Mr.  Chief  Justice 
Fuller  observes  (Menendez  vs.  Holt,  128  U.  S.  514,  520), 
such  a  mark  is  equivalent  to  the  signature  of  its  proprietor  to 
a  certificate  that  the  goods  are  his  goods,  determined  by  him  to 
possess  a  certain  degree  of  excellence.  In  the  language  of 
Lord  Justice  James  (Thorley's  Cattle  Food  Co.  vs.  Massam, 
42  L.  T.  Rep.  N.  S.  857),  *'  It  indicates  this,  a  warranty 
that  the  article  to  which  it  is  attached  has  come  from  the  par- 
ticular  manufacturer  of  the  goods  with  which  buyers  have  been 
hitherto  pleased."  The  counterfeiting  or  fraudulent  imitation 
of  such  a  mark  is,  therefore,  an  offense  which  in  its  nature  is 
akin  to  the  crime  of  forging  a  certificate  of  warranty,  and, 
although  not  technically  criminal  except  where  made  so  by 
statute,  the  courts  are  swift  to  punish  it  with  damages  and  to 
arrest  its  continuance  by  injunction.  The  essential  requisites 
of  a  trade-mark  are,  that  it  shall  be  sufficiently  specific  or  defi- 
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nite  in  its  character,  and  not  merely  descriptive ;  that,  at  the 
time  of  its  adoption,  it  shall  not  be  used  bj  others  on  the  same 
class  of  merchandise ;  and  that  it  shall  not  be  immoral  or 
deceptive  in  its  intendment. 

In  the  first  two  trade- mark  cases  reported  (Blanchard  vs. 
Hill,  2  Atk.  484,  A.  D.  1742,  and  Singleton  r«.  Bolton,  3 
Doug.  293,  A.  D.  1783),  Lords  Hardwicke  and  Mansfield  held 
that  to  maintain  a  suit  on  a  trade-mark  there  must  be  positive 
evidence  of  fraudulent  intent  on  the  part  of  the  defendant ;  but 
in  the  later  case  of  (Hogg  vs.  Kirbj,  8  Ves.  215,  A.  D.  1803), 
Lord  Eldon  took  the  position  approved  by  all  the  more  recent 
authorities,  that  the  mere  use  by  the  defendant  of  the  plaintifi^s 
specific  mark  or  trade  name  may  create  a  presumption  of  fraudu- 
lent intent.  It  has  since  been  settled  that  the  use  by  the 
defendant  of  the  plaintifTs  specific  trade  mark  raises  a  conclu- 
sive presumption  of  fraud,  and  entitles  the  plaintiif  to  a  decree 
restraining  the  infringement  (McLean  vs.  Fleming,  96  U.  S. 
245 ;  Lawrence  Co.  vs.  Tennessee  Co.,  138  U.  S.  637). 

So  far,  all  is  clear ;  but  now  comes  the  peculiar  difficulty 
which  in  late  years  has  produced  more  or  less  confusion  in  the 
minds  of  some  of  the  courts  and  of  many  members  of  the  bar 
as  to  the  proper  application  of  the  la^w  in  particular  cases. 

A  manufacturer  or  merchant  may  not  choose  to  adopt  a 
specific  trade-mafk ;  to  the  contrary,  he  may,  and  often  does, 
elect  to  dress  up  his  goods  or  their  packages  in  such  a  way  as 
to  give  them  a  distinctive  general  appearance  by  which  the 
public  can  distinguish  them  from  the  goods  of  other  manu- 
facturers or  dealers.  Such  distinctive  general  appearance  is 
not  a  trade- mark — it  is  not  a  certificate  or  warranty  of  genuine- 
ness— it  has  no  other  function  than  to  enable  the  public  to 
become  familiar  with  the  "looks  '*  of  his  goods,  so  as  to  recog- 
nize them  at  sight,  just  as  we  recognize  an  acquaintance,  not 
by  the  "strawberry  mark"  on  his  arm,  but,  by  the  entire 
combination  of  features  which  make  up  his  outward  personality, 
or  as  some  ladies  recognize  each  other  by  the  dresses  which 
they  wear. 
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The  courts  were  quick  to  perceive  that  when  a  party  has 
chosen  to  protect  bis  trade  by  adopting  for  his  goods  a  peculiar 
and  distinctive  appearance,  it  would  be  unfair  to  allow  his 
rivals  to  copy  or  imitate  such  distinctive  appearance  and  thus 
confuse  or  deceive  the  public  as  to  the  origin  of  the  goods ; 
and  they  commenced  to  prohibit  such  copying  or  imitation  on 
the  ground  of  unfair  competition  in  trade.  Gases  multiplied, 
until  the  term  ^'unfair  competition  "  has  substantially  come  to 
have  a  distinctive  technical  signification,  being  almost  univer- 
sally employed  to  distinguish  between  cases  which  involve  the 
copying  or  imitation  of  a  specific  trade-mark,  on  the  one  hand, 
and  those  which  involve  the  copying  or  imitation  of  the  general 
appearance  of  the  goods,  on  the  other  hand.  I  have  remarked 
that  the  act  of  counterfeiting  a  specific  trade-mark  is  akin  to 
forgery  of  a  certificate  of  warranty ;  and  it  will  readily  be 
seen  that  the  offense  of  simulating  the  general  appearance  of 
the  plaintiff^s  goods  is  akin  to  false  personation  for  purposes  of 
fraudulent  deception. 

Of  course,  in  cases  in  the  state  courts,  and  in  cases  in  the 
Federal  courts  in  which  the  parties  are  citizens  of  diff*erent 
states,  it  is  not  material  whether  the  suit  involve  the  violation 
of  a  trade-mark  or  only  the  fraudulent  imitation  of  the  general 
appearance  of  the  plaintiff"s  product;  since  the  jurisdiction 
would  hold  in  either  event,  and  the  remedy  would  be  the  same 
in  both ;  but  in  cases  in  the  Federal  courts  in  which  there  is 
no  diverse  citizenship,  the  difference  might  be  decisive  of  juris- 
diction, for  the  Federal  courts  would  have  exclusive  jurisdiction 
in  cases  of  trade-marks  registered  under  the  Federal  statute, 
and  the  state  courts  would  have  exclusive  jurisdiction  in  cases 
of  trade-marks  not  registered,  and  in  all  cases  involving  the 
mere  simulation  of  the  general  appearance  of  the  plaintiff's 
goods. 

It  must  be  admitted  that  in  the  reports  of  recent  years 
there  is  more  or  less  confusion  between  trade-mark  cases  and 
cases  of  unfair  competition ;  but  after  a  careful  examination  of 
the  subject  I  have  been  constrained  to  the  opinion  that  the 
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confusion  is  chargeable,  in  every  instance,  to  some  bewilder- 
ment or  ignorance  on  the  part  of  the  judge  or  lawyer  as  to  the 
real  distinctive  difference  between  trade-mark  violation  and 
other  forms  of  unfair  competition  by  means  of  imitative 
devices.  Certain  it  is  that  the  law  itself  is  perfectly  plain  and 
simple  when  once  understood ;  and  equally  certain  it  is  that 
quite  a  number  of  reported  decisions  can  be  accounted  for  only 
on  the  ground  that  the  court  did  not  understand  the  law.  To 
illustrate :  In  a  comparatively  recent  case,  which  I  find  in  the 
Federal  Reporter,  where  the  suit  was  for  the  infringement  of  a 
trade-mark  upon  ladies'  shoes,  the  trade-mark  consisted  in  the 
letter  Q  with  a  long  flourish  substantially  enclosing  the  words 
"  Queen's  Quality."  This  mark  was  applied  on  the  lining 
inside  of  the  shoe,  and  could  be  seen  only  upon  a  careful 
examination  of  the  shoe.  There  was  no  evidence  that  the 
plaintiffs  and  defendant's  shoes  resembled  each  other  in  gen- 
eral appearance  to  any  greater  extent  than  do  all  shoes 
intended  for  ladies'  wear.  Certainly  the  Q  with  its  tail 
enclosing  the  words  "  Queen's  Quality  "  could  not  affect  the 
general  appearance  of  the  goods,  for  it  was  on  the  inside,  out 
of  ordinary  sight.  A  person  who  knew  that  the  plaintiff  was 
in  the  habit  of  placing  this  mark  within  the  shoe,  would  look 
there  for  it,  and,  if  he  found  it  there,  would  inevitably  con- 
clude that  the  genuineness  of  the  shoe  was  warranted  by  the 
plaintiff.  The  case  was,  therefore,  evidently  a  pure  trade- 
mark case  ;  but  the  judge  held  that  he  was  in  doubt  whether 
the  bill  could  be  sustained  for  a  trade-mark,  and  issued  the 
injunction  on  the  ground  of  ''  unfair  competition."  In 
another  case,  a  bill  was  filed  to  restrain  the  use  of  the  word 
'*  Columbia  "  on  packages  of  closet  paper.  According  to  the 
opinion  of  the  court,  the  evidence  did  not  show  that  the 
packages  of  the  plaintiff  and  defendant  resembled  each  other 
except  in  bearing  the  same  word  *'  Columbia,"  nor  that  the 
word  was  so  applied  as  to  dominate  the  general  appearance  of 
the  goods.  It  did  appear,  however,  that  the  word  fulfilled 
exactly  the  functions  of  a  trade-mark,  that  is  to  say,  it  was  the 
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name  "  Columbia  "  which  caused  the  goods  to  sell,  by  denot- 
ing, in  the  language  of  Lord  Justice  James,  that  they  ^'  had 
come  from  the  particular  manufacturer  of  the  goods  with 
which  buyers  had  been  hitherto  pleased;"  and  it  appeared 
that  persons  desiring  goods  of  that  make  asked  for  ^'  Colum- 
bia" paper.  Under  such  circumstances  it  is  clear  that  either 
the  word  was  a  trade-mark  or  the  plaintiff  was  entitled  to  no 
protection  ;  but  the  judge  held  that  he  would  not  sustain  the 
word  as  a  trade-mark,  but  would  grant  an  injunction  on  the 
ground  of  unfair  competition.  Such  decisions  as  these  (and 
the  number  possible  to  be  cited  has  by  no  means  been 
exhausted)  tend  to  render  the  law  absolutely  unintelligible. 
They  can  be  explained  on  no  hypothesis  except  that  of  a  com- 
plete bewilderment  of  the  judicial  mind  on  the  subjects  of 
trade-marks  and  unfair  competition.  They  mean,  so  far  as 
they  mean  anything,  that  a  specific  proprietary  mark,  having 
no  appreciable  eifect  on  the  general  appearance  of  the  goods^ 
may  be  protected  if  you  don't  call  it  a  trade-mark,  but  not  if 
you  do — in  other  words,  that  the  whole  controversy  is  over  a 
mere  question  of  names  and  not  of  facts  or  legal  principles — 
a  conclusion  as  far  from  the  truth  as  can  possibly  be  imagined. 
Of  course,  there  may  be  single  specific  proprietary  marks 
which,  in  themselves,  are  so  large,  obtrusive  and  conspicuous, 
as  to  dominate  the  general  external  appearance  of  the  article 
upon  which  they  are  placed ;  and  in  such  cases  they  may,  as 
specific  marks,  be  protected  as  trade-marks,  while  at  the  same 
time,  as  controlling  the  general  appearance  of  the  goods,  they 
may  be  protected  on  the  ground  of  unfair  competition  in  trade ; 
but  such  cases  are  extremely  rare,  and  the  two  decisions  to 
which  I  have  referred  present,  according  to  the  reports,  no 
such  double  feature.  I  am  aware  of  no  principle  of  law  that 
protects  a  specific  mark  which  is  not  a  trade-mark,  unless  it 
dominates  the  general  appearance  of  the  goods,  or  amounts  to 
a  distinctly  false  representation  as  to  the  origin  of  the  defend- 
ant's goods. 
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Nothing  comes  into  existence  without  an  adequate  cause. 
The  wide-spread  intellectual  obfuscation  on  the  subject  of 
trade-marks  and  unfair  competition  by  means  of  imitative 
devices,  is  undoubtedly  due  to  various  co-operating  causes; 
and  it  may  be  interesting  to  point  out  some  of  them. 

1.  The  writers  of  the  standard  text  books  on  the  subject  of 
trade-marks  and  unfair  competition,  have  contented  themselves 
with  bringing  together  a  great  jumble  of  heterogeneous  cases, 
without  attempting  any  philosophical  analysis  and  determina- 
tion of  the  legal  principle  which  differentiates  them  from  each 
other.  The  bar  has,  therefore,  been  trained  to  rely  upon 
"case  law"  instead  of  probing  for  fundamental  legal  princi- 
ples. We  need  a  new  text  book,  prepared  by  some  author  who  is 
competent  to  discuss  and  discover  legal  principles,  as  well  as  to 
cite  conflicting  cases. 

2.  In  the  great  majority  of  decided  cases,  the  jurisdiction 
of  the  court  has  covered  both  trade-marks  and  unfair  competi- 
tion, and,  as  the  same  general  procedure  and  the  same  remedy 
were  applicable  to  each,  the  courts  have  been  led  to  be  careless 
about  discriminating  between  the  principles  of  the  one  and 
those  of  the  other — indeed,  so  careless  as  frequently  to  use 
general  language  apparently  as  applicable  to  both,  which  would 
be  correct  as  to  the  one  but  not  as  to  the  other.  Unfortun- 
ately, this  very  common  failure  of  the  judges  to  be  strictly 
accurate  in  the  use  of  language,  is  not  confined  to  cases  of 
trade-marks  and  unfair  competition ;  but  wherever  it  occurs  it 
is  liable  to  mislead  the  bar  and  other  courts,  creating  confusion 
of  ideas  and  increasing  subsequent  litigation. 

3.  The  adoption  of  the  term  *'  unfair  competition  "  to  dis- 
tinguish from  trade-mark  cases  that  other  class  of  cases  in 
which  the  general  appearance  of  the  goods  is  simulated,  was 
perhaps  unavoidable,  but  was  unfortunate,  tending  strongly  to 
confusion  of  ideas.  The  copying  of  a  specific  trade-mark  is 
unfair  competition,  and  is  restrained  on  the  general  principle 
of  restraining  unfair  competition,  just  as  fully  to  all  intents 
and  purposes  as  is  the  copying  of  the  general  appearance  of 
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the  goods.  Hence,  in  the  use  of  that  expression,  '^  unfair 
Gompetition,"  in  contradistinction  to  trade-mark  infringement, 
we  are  endeavoring  to  distinguish  two  classes  of  cases  from 
each  other  by  employing  a  term  which  not  only  applies  to  both 
alike,  but  is  equally  applicable  to,  and  used  in  connection  with, 
other  cases  having  little  or  no  descriptive  relation  to  the  two 
in  question — such,  for  example,  as  unfair  arrangements  with 
common  carriers,  and  unlawful  combinations  to  depress  the 
prices  of  parties  outside  of  the  combination.  The  use  of  the 
term  '^unfair  competition"  in  the  restricted  technical  sense 
above  referred  to,  has,  however,  become  so  thoroughly  estab- 
lished in  practice,  that  it  is  probably  vain  to  hope  for  the  sub- 
stitution of  a  better  term.  It  has  undoubtedly  been  one  of 
the  causes  contributing  to  confusion  of  ideas  and  inaccuracy  of 
judicial  language  on  the  subjects  under  consideration. 

4.  Another  cause  of  confusion  of  ideas  is  found  in  the  fact 
that  trade-marks  are  strictly  confined  to  merchantable  commo- 
tlities  on  the  market  for  sale  and  general  distribution,  whereas, 
'^  unfair  competition,"  in  its  proper  sense,  is  not,  but  applies 
equally  well  to  things  which  are  in  no  sense  vendible  commo- 
dities on  the  market.  Thus,  in  Knott  vs.  Morgan,  2  Keen 
213,  a  passenger- transportation  company  had  painted  its  omni- 
buses and  clothed  its  servants  in  a  peculiar  way,  so  that  the 
public  should  be  able  to  identify  them  with  its  business,  and 
the  court  enjoined  a  rival  from  fraudulently  imitating  these 
devices ;  in  Stone  vs,  Carlan  (13  Monthly  L.  R.  360),  Mar?h 
r8.  Billings  (17  Gushing  322),  and  Deitz  vs.  Lamb  (6  Robert- 
son, N.  Y.  Sup.  Ct  537),  certain  hotels  had  placed  their 
names  upon  their  coaches,  and  rival  concerns  were  enjoined 
from  using  these  names  upon  competing  coaches;  and  in 
Lippman  vs.  Martin  (5  Ohio  120),  and  a  California  case  a 
few  years  ago,  a  trader  had  constructed  his  store  front  with  a 
peculiar  design  and  ornamentation  to  attract  custom,  and  a 
rival  was  enjoined  from  using,  on  a  store  front  alongside,  a 
similar  design  and  ornamentation.  These  and  other  analogous 
cases  do  not  come  under  the  head  of  trade-mark  cases,  because 
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the  omnibus  lines,  hotels,  coaches,  store  fronts,  etc.,  are  not 
vendible  commodities  on  the  market  for  sale;  but  they  are 
dealt  with  under  the  general  power  of  the  courts  to  suppress 
or  punish  deceptive  and  unfair  competition  in  business.  While, 
therefore,  in  some  of  these  cases,  such  as  those  relating  to  the 
omnibus  lines  and  the  store  fronts,  the  unfair  competition  con- 
sisted in  imitating  the  general  appearance  of  the  plaintiffs' 
carriages,  livery  and  stores,  it  was  not  that  fact  which  operated 
to  distinguish  the  cases  from  trade-mark  cases,  but  the  fact 
that  trade-marks  could  not  apply  to  such  property  at  all.  In 
others  of  these  cases,  as,  for  example,  the  hotel,  cases,  the 
marks  or  names  were  of  such  a  character  that  if  thev  had 
been  employed  upon  vendible  merchandise  they  clearly  would 
have  been  trade-marks.  They  had  nothing  to  do  with  the 
general  appearance  of  the  property,  and,  if  used  on  vendible 
goods  in  the  market  for  sale,  they  would  not  have  been  pro- 
tective on  the  ground  of  technical  "unfair  competition,'*  but 
only  on  the  ground  of  trade-mark.  For  hotels,  however,  they 
were  protectible  on  the  ground  of  unfair  competition  and  not 
of  trade- mark  ;  and  the  courts  were  not  always  particular  to 
analyze  the  principles  involved  or  make  clear  the  distinctions. 
The  underlying  reason  for  protecting  these  names  on  hotels,  is, 
of  course,  the  same  as  that  for  protecting  trade-marks  on  ven- 
dible commodities ;  and  the  distinction  between  the  cases  and 
trade-mark  cases  is  merely  a  technical  one,  like  the  distinction 
between  real  and  personal  property  or  between  sealed  contracts 
and  simple  contracts.  They  have,  however,  undoubtedly 
tended  to  aggravate  the  general  confusion  on  the  subject,  and 
they  will  continue  to  do  so  unless  it  be  clearly  remembered 
that  trade-marks  apply  only  to  vendible  merchandise  on  the 
market  for  sale ;  that  specific  marks  on  other  property,  if  pro- 
tectible at  all,  are  protectible  only  on  the  ground  of  unfair 
competition  in  business ;  that  specific  marks  on  vendible  mer- 
chandise are  protectible  only  as  trade-marks,  unless  they  domi- 
nate the  general  appearance  of  the  articles  upon  which  they 
are  applied,  or  amount  to  a  distinctively  false  representation  as 
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to  the  origin  of  defendant's  goods ;  and  that,  on  vendible  com- 
modities on  the  market  for  sale,  the  general  appearance  of  the 
article  is  protectible  only  on  the  ground  of  technical  ^^  unfair 
competition,"  and  never  on  the  ground  of  trade-q^ark. 
5.  Another  fruitful  source  of  confusion  is  as  follows : 
I  have  already,  in  my  classification  of  cases  based  upon  the 
general  ground  of  unfair  competition,  defined  one  class  as  con- 
sisting of  cases  ^^  in  which  a  business  concern  seeks,  by  lying 
representations,  oral,  written,  or  printed,  to  draw  away  and 
divert  to  itself  the  public  patronage  enjoyed  by  a  competitor." 
These  false  representations  are  to  be  distinguished  from  trade- 
mark infringement,  in  that  they  do  not  consist  in  the  appro- 
priation, upon  the  goods,  of  a  specific  mark  already  employed 
by  others  upon  the  same  class  of  merchandise ;  and  they  are 
to  be  distinguished  from  technical  ^^ unfair  competition"  in 
that  they  do  not  consist  in  simulating  the  general  appearance 
of  a  competitor's  goods.  They  are  simply  lies  told  about  the 
origin  of  the  defendant's  goods,  and  intended  to  deceive  the 
public  into  buying  such  goods  under  the  impression  that  they 
are  buying  the  plaintiflF's  product. 

Now,  a  lie  can  be  told  in  &  few  words,  and  sometimes  in  a 
single  word;  and  such  a  lying  word  or  expression  can  be 
uttered  by  placing  it  on  the  goods  themselves,  in  which  case  it 
may,  perhaps,  bear  a  very  close  resemblance  to  a  counterfeited 
trade-mark.  For  example,  in  La  R^publique  Francaise  vs. 
Schultzf  102  Fed.  Rep.  153,  it  appeared  that  the  French 
republic  owned,  among  other  mineral  springs  at  Vichy,  one 
named  the  ''  Grand  Grille,"  and  exported  its  water  extensively. 
The  defendant,  at  New  York  City,  put  up  an  artificial  water 
and  sold  it  under  the  label  "  Vichy  (Grand  Grille)  Charles  H. 
Schultz."  The  misrepresentation  here  was  bold,  and  well- 
calculated  to  be  eflFective  for  its  purposes ;  but  the  court  properly 
enjoined  it  on  the  ground  of  "  unfair  competition."  In  so 
plain  a  case,  there  was  no  occasion  for  quibbling  as  to  whether 
the  name  was  a  trade-mark  or  not — as  used  by  the  defendant 
it  was  a  deceptive  lie,  and  that  fact  gave  the  court  full  authority 
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to  prohibit  its  use.  The  report  of  the  case  is  careful  to  state 
that  there  was  no  similarity  in  the  appearance  of  the  bottles 
used  by  the  parties ;  but  this  fact  was  no  consequence,  because 
the  fraud  consisted  not  in  simulating  the  general  appearance  of 
the  goods,  but  in  lying  about  the  origin  of  the  defendant's 
goods.  The  same  principle  governs  many  cases  in  which  the 
defendant,  manufacturing  at  one  place,  represents  his  goods  as 
made  at  another  place,  or  where  the  defendant  uses  a  personal 
name  which  has  become  intimately  identified  with  the  plaintiff's 
manufacture.  In  all  these  cases  the  plaintiff  is  entitled  to  an 
injunction — not  on  the  ground  that  the  defendant  has  simulated 
the  general  appearance  of  the  plaintiff^s  goods,  and,  in  many 
cases,  not  that  he  has  violated  a  trade-mark,  but  on  the  ground 
that  he  has  endeavored  to  supplant  the  plaintiff  in  the  market 
by  lying  about  his  own  goods.  Falsehood,  to  the  injury  of  a 
rival's  business,  embodies  the  very  essence  of  unfair  competi- 
tion ;  and  no  matter  how  deceptively  it  may  be  disguised,  it 
will  be  suppressed  when  its  real  nature  is  discovered. 

But  it  is  evident  that  a  false  and  misleading  word,  imposed 
upon  the  goods,  may  bear  a  very  deceptive  resemblance  to  a 
trade  mark,  and  that,  to  a  hasty  or  superficial  reader,  its  sup- 
pression on  the  ground  of  unfair  competition  instead  of  trade- 
mark infringement  might  seem  inexplicable.  It  is  to  be 
remarked,  however,  that  if  it  did  actually  resemble  a  lawful 
trade  mark  used  by  the  plaintiff,  it  might  properly  be  sup- 
pressed on  either  ground.  • 

6.  Another  thing  has  tended,  in  no  small  degree,  to  create 
mental  confusion  on  this  general  subject.  Both  in  suits  brought 
for  the  violation  of  a  specific  trade- mark,  and  in  suits  for  lying 
representations  about  the  origin  of  the  defendant's  goods,  it 
often  happens  that  the  defendant  undertakes  to  justify  himself 
on  the  ground  that  his  offense  was  unintentional — that  he  did 
not  mean  to  invade  any  right  of  the  plaintiff — and  thus  his 
motives  become  a  subject  of  inquiry  by  the  court.  In  such 
cases,  it  is  very  common  for  the  courts  to  go  beyond  the  specific 
offense  declared  upon  and  investigate  the  whole  conduct  of  the 
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defendant  relating  to  the  matter  in  question ;  and  if  it  finds 
that  he  has  not  only  simulated  the  specific  trademark,  or  made 
use  of  a  lying  representation  upon  the  goods,  but  has  also 
closely  copied  or  simulated  the  general  appearance  of  the 
plaintifi^'s  goods,  it  is  very  liable  to  decide  against  the  alleged 
honesty  of  his  motives,  and  inflict  upon  him  the  severest  pen- 
alties of  the  law.  In  a  simple  trade-mark  case,  this  mixing 
up  of  the  defendant's  simulation  of  the  trade-mark  with  his 
simulation  of  the  general  appearance  of  the  plaintiff's  goods, 
though  perfectly  proper  to  be  inquired  into  under  the  circum- 
stances, is  extremely  liable  to  produce  hopeless  confusion  in 
the  mind  of  a  careless  or  superficial  investigator.  Finding 
the  court,  in  a  pure  trade-mark  case,  discussing  at  great  length, 
and  laying  particular  stress  upon,  the  defendant's  simulation  of 
the  general  appearance  of  the  plaintiff's  goods,  he  jumps  to 
the  conclusion  that  there  is  absolutely  no  way  of  distinguish- 
ing trade-mark  infringement  from  technical  '^  unfair  competi- 
tion ;  "  and  if  he  be  seated  upon  the  bench,  this  mental  con- 
fusion is  almost  certain  to  appear  in  his  subsequent  decisions. 
The  same  trouble  was  liable  to  occur,  and  frequently  did  occur, 
in  cases  where  the  court  had  jurisdiction  of  both  offenses, 
and  the  proofs  raised  the  question  \vhether  the  defendant  had 
not  been  guility  of  both.  In  such  cases,  the  court  would  have 
to  discuss  both  the  simulation  of  a  single  mark  and  the  simu- 
lation of  the  general  appearance  of  the  goods ;  and  it  not 
infrequently,  in  its  opinion,  mixed  up  these  two  subjects  in 
such  a-  way  as  to  add  to  the  general  confusion.  It  is  refresh- 
ing to  find  occasionally  a  case  like  that  of  Potter  Co.  vs. 
Pasfield  Soap  Co.,  102  Fed.  Rep.  490,  where  Judge  Thomas, 
in  delivering  his  opinion  in  a  case  of  this  kind,  clearly  dis- 
criminated between  such  portions  of  the  evidence  as  bear  on 
the  question  of  trade-marks,  and  such  other  portions  as  bear 
only  upon  the  subject  of  unfair  competition  in  trade. 

The  six  causes  above  mentioned  are,  undoubtedly,  mainly 
responsible  for  whatever  misunderstanding  may  at  present 
exist  as  to  the  distinction  between  trade-mark  infringement 
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and  unfair  competition  in  the  restricted  technical  sense  in  which 
the  latter  expression  has  come  to  be  generally  used. 

Legislation  upon  the  subject  of  trade-marks  has  not  been 
confined  to  the  Federal  government.  Many  of  the  states  have 
passed  acts  upon  the  subject,  providing  for  the  registration  of 
trade-marks  and  penalizing  their  violation.  In  enforcing  the 
penal  provisions  of  these  statutes,  the  same  jurisdictional  diffi- 
culty which  we  have  been  considering  in  connection  with  the 
federal  statute  is  liable  occasionally  to  arise,  unless  the  courts 
and  the  bar  keep  clearly  in  mind  the  legal  difference  between 
simulating  a  specific  mark  upon  an  article  of  merchandise  and 
simulating  the  general  appearance  of  the  entire  article. 

A  recent  commentator  has  remarked  that  ''  the  tendency  of 
the  courts  at  the  present  time,  especially  in  America,  seems  to 
be  to  restrict  the  field  of  technical  trade-marks;"  and  one  of 
the  Federal  Circuit  Courts  has  lately  re-echoed  this  sentiment. 
I  am,  however,  unable  to  agree  with  the  statement,  and  believe 
that  it  originated  merely  in  the  prevalent  confusion  of  ideas 
on  the  subject.  The  right  to  adopt  and  maintain  a  specific 
trade-mark  for  any  article  of  merchandise,  and  the  remedies 
for  its  violation,  are  enforced  as  readily  and  as  fully  in  the 
American  as  in  the  English  courts,  and,  so  far  as  I  have 
observed,  upon  precisely  the  same  grounds.  But  it  is  true 
that  if,  in  any  particular  case,  the  evidence  shows  unfair  com- 
petition irrespective  of  the  question  of  trade- mark,  courts 
which  have  jurisdiction  of  both  subjects  are  very  apt  to  base 
their  decision,  in  that  case,  on  the  broader  rather  than  on  the 
narrower  and  more  technical  ground. 

In  making  these  few  remarks,  I  have  been  influenced  by  a 
desire  to  contribute  something  towards  the  relief  of  the  sub- 
ject from  its  present  embarrassments.  It  seems  to  me  that  the 
law  relating  to  unfair  competition  in  business,  in  all  the  varying* 
outward  forms  in  which  that  subject  may  come  befoFe  the  courts, 
is  as  clear  as  any  upon  any  other  subject  of  judicial  inquiry  ; 
and  that  all  that  is  needed  is,  a  clearer  general  understanding 
of  the  principles  involved,  and  of  the  nature  and  meaning  of 
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certain  technical  distinctions  which  have  grown  up,  not  arbi- 
trarily but  necessarily,  in  attempting  to  apply  general  princi- 
ples to  different  classes  of  particular  cases,  and  which,  when 
clearly  understood,  will  not  be  found  embarrassing  in  practice. 
If  I  have  succeeded,  to  any  degree,  in  clearing  the  subject,  I 
shall  consider  myself  richly  rewarded  for  the  small  labor 
involved  in  the  preparation  of  this  paper. 


COPYRIGHT  FOR  DESIGN. 

BY 

ARTHUR  STEUART. 

OP  MARYULND. 

I  have  been  coDvinced  for  some  time  past  that  the  manu- 
facturers of  the  United  States  would  be  greatly  benefitted,  and 
the  salability  of  American  goods  in  the  markets  of  the  world 
greatly  increased,  by  the  liberal  application  of  art  to  manu- 
factures. There  is  scarcely  any  line  of  manufactured  goods 
in  which  the  appearance,  beauty,  attractiveness  and  symmetry 
cannot  be  improved,  and,  when  so  improved,  in  which  the 
salability  of  the  goods,  the  stability  of  the  market  for  them, 
and  the  manufacturer's  profit  will  not  be  enhanced  by  any 
increase  in  beauty. 

The  American  people  are  a  very  practical  people,  and  while 
they  have  made  great  strides  in  mechanics  under  the  fostering 
care  of  the  patent  system  of  the  United  States,  they  have  made 
very  little  progress  in  aesthetics  or  art  as  applied  to  manufac- 
tures, largely  because  they  have  little  artistic  instinct,  and 
also  because  they  have  not  yet  fully  realized  the  commercial 
value  of  art  as  applied  to  manufactures. 

The  manufacturers  of  France  have  set  us  an  example  which 
we  can  do  well  to  follow ;  they  have  not  only  made  a  great 
efibrt  to  increase  the  application  of  art  to  their  goods,  but  they 
have  demonstrated  for  us  the  immense  commercial  value  of  the 
application  of  art  to  every  detail  of  manufacturing. 

Some  efibrt  is  being  made  to  advance  art  education  in  the 
United  States,  and  it  is  all  in  the  right  direction ;  but  the 
most  potent  influence  which  can  be  brought  to  bear  for  the 
development  of  art  as  applied  to  manufactures  is  the  same 
influence  which  has  produced  such  marked  results  in  the  de- 
velopment of  those  manufactures  through  invention  and  the 
rewards  of  the  patent  system. 
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If  the  manufacturers  and  artisans  of  the  United  States  felt 
that  thej  could  with  ease,  and  within  a  reasonable  limit  of 
cost,  secure  a  property  right  in  artistic  designs  for  manufac- 
tured goods  which  would  be  liberally  protected  by  the  courts, 
it  would  go  further  to  promote  the  application  of  art  to  the 
every-day  life  of  the  nation  than  all  the  schools  of  art  in  the 
land. 

This,  I  believe,  can  be  done,  and  without  the  aid  of  any 
legislation,  but  only  of  construction. 

There  are  two  statutes  under  which  artistic  designs  can  be 
protected. 

There  is  the  design  patent  act  of  1870,  which  permits 
patents  to  be  granted  upon  designs  more  or  less  artistic,  and 
there  is  the  copyright  law  especially  designed  to  protect  litera- 
ture and  art,  but  which  has  not  heretofore  been  invoked  to 
protect  designs  for  manufactured  articles  of  utility,  but  only 
such  designs  as  owed  their  value  to  the  design  alone,  and  had 
no  practical  utility  other  than  an  aesthetic  one. 

The  design-patent  law,  while  quite  broad  enough  to  protect 
all  designs  applied  to  manufactured  articles  of  utility,  grants 
a  patent  for  a  maximum  term  of  14  years,  and  at  a  cost  to  the 
Government  of  $30,  and  the  employment  of  an  attorney  is 
generally  necessary,  increasing  the  cost  to  from  $40  to  $50. 
This  cost  is  practically  prohibitory.  In  all  manufactories 
where  artistic  designs  are  made  and  used  to  any  extent,  they 
are  made  in  large  numbers — ^so  large  that  to  attempt  to  pro- 
tect them  by  design  patent  would  impose  a  burden  upon  the 
manufacturer  which  he  could  noj;  support.  The  practical 
result  is,  that  not  one-tenth  of  one  per  cent,  of  the  designs 
made  are  patented,  the  manufacturer  finding  it  better  policy 
to  change  his  designs  as  soon  as  his  rivals  in  business  begin  to 
copy  them,  than  to  attempt  to  patent  and  protect  them.  I 
believe,  however  (and  I  repeat  what  has  been  said  to  me  by 
many  manufacturers),  that  if  artistic  designs  could  be  pro- 
tected for  the  nominal  fee  imposed  upon  copyright,  that  a 
large  number  of  such  designs  would  be  copyrighted  and  pro- 
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tected.  Manufactarers  would  thus  be  encouraged  to  produce 
designs  of  their  own,  and  could  reap  the  profit  resulting  from 
their  exclusive  use,  and  the  copyist  would  be  forced  to  do 
original  work  rather  than  to  rely  upon  getting  designs  second 
hand. 

It  has  been  the  practice  of  the  Librarian  of  Congress,  when 
in  charge  of  the  registration  of  copyrights,  to  refuse  registra- 
tion, under  the  copyright  law,  to  designs  applied  to  manufac- 
tured articles  of  utility,  or  what  we  may  designate  as  commer- 
cial articles,  no  matter  how  artistic  in  design  they  may  be. 
The  Librarian  of  Congress  has  held  that  the  copyright  law  was 
designed  only  for  the  protection  of  such  designs  as  statues  and 
paintings,  engravings  and  illustrations  which  were  artistic,  and 
which  owed  their  value  wholly  to  the  artistic  work  embodied 
in  them,  and  had  no  value  as  articles  of  commerce,  independ- 
ently. This  ruling  involved  an  interpretation  of  the  words 
''  a  design  intended  to  be  perfected  as  a  work  of  the  fine  arts." 
What  the  basis  of  this  distinction  was  we  have  not  been  able 
to  discover,  other  than  that  Congress  has  seen  fit  to  pass  a  law 
which  provided  for  the  patenting  of  designs,  and  required 
therefor  the  payment  of  a  large  fee,  and  the  Librarian  con- 
sidered that  it  was  good  policy  on  the  part  of  the  Government  to 
get  all  the  money  it  could,  and  hence  his  duty  to  reject  appli- 
cations for  the  registration  of  designs  for  commercial  articles, 
and  require  the  applicants  to  seek  their  protection  under  the 
design-patent  law. 

There  does  not  seem  to  be  any  warrant  for  this  construction 
in  the  copyright  law.  I  am  of  the  opinion  that  there  is  ample 
warrant  in  the  copyright  law  for  the  protection  of  designs 
which  are  sufficiently  artistic  to  be  classed  as  works  of  the  fine 
arts,  no  matter  what  the  use  may  be  which  is  made  of  them, 
and  I  shall  attempt  to  demonstrate  this  proposition. 

Some  light  upon  this  subject  may  be  gathered  by  consider- 
ing the  history  of  the  legislation  upon  the  subject. 

Protection  for  designs,  whether  artistic  or  not,  first  appears 
in  the  Act  of  July  8,  1870,  chapter  230,   which  was  the 
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general  revision  of  the  patent,  trade  mark  and  copyright  law. 
Sections  71,  72,  73,  74  and  75  became  in  the  revision  of  the 
statutes  of  the  United  States,  sections  4929,  4930,  4931, 4932 
and  4933,  which  with  the  addition  of  the  act  of  1887  relating 
to  the  recovery  of  a  penalty  for  infringement,  constitutes  the 
Design-Patent  law  of  the  United  States  at  the  present  time. 

Section  86  contains  the  following : 

^'  The  designer  ....  of  models  or  designs  intended 
to  be  perfected  as  works  of  the  fine  arts  ....  shall 
have  the  exclusive  right  ....  of  completing,  copying, 
executing,  finishing  and  vending  the  same.'' 

Section  88. — "  That  a  .  .  .  .  designer  .... 
may  have  an  extension  for  14  years." 

Section  90. — "  That  no  person  shall  be  entitled  to  copy- 
right unless  he  shall  before  publication  deposit  in  the  mail  a 
printed  copy  of  the  title  ....  or  a  description  of  the 
....  model  or  design  for  a  work  of  the  fine  arts  .... 
and  within  10  days  from  the  publication  thereof  deposit  in  the 
mail  ....  a  photograph  of  the  same  addressed  to  the 
Librarian  of  Congress.'* 

Section  97. — *^  That  no  person  shall  maintain  an  action  for 
the  infringement  of  his  copyright  unless  he  shall  give  notice 
thereof  ....  if  a  model  or  design  intended  to  be  per- 
fected and  completed  as  a  work  of  the  fine  arts  by  inscribing 
upon  some  portion  of  the  face  or  front  thereof,  or  on  the  face 
of  the  substance  on  which  it  is  mounted,  the  following  words, 
etc." 

Section  100, — "  That  if  any  person  after  the  recording 
.  .  .  .  of  the  description  of  any  ....  model  or 
design  intended  to  be  perfected  and  executed  as  a  work  of  the 
fine  arts  as  herein  provided,  shall,  within  the  term  limited,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first 

obtained  in  writing,   etc engrave,   etch,  work, 

copy,  print,  publish  or  import,  either  in  whole  or  in  part,  or 
by  varying  the  main  design  with  intent  to  evade  the  law,  or. 
knowing  the  same  to  be  so  printed,  published  or  imported. 
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shall  sell,  or  expose  to  sale  any  copy  of  such  map  or  other 
article  as  aforesaid,  shall  forfeit,  etc."  The  section  further 
provides  for  the  forfeiture  of  sheets  of  printed  matter  found  in 
the  possession  of  the  infringer,  and  a  penalty  of  $1.00  per 
sheet,  and  for  a  penalty  of  $10.00  for  every  copy  of  a  painting, 
statue  or  statuary  made  by  an  infringer.  The  section  does 
not  provide  any  penalty  or  remedy  against  the  infringer  of  a 
model  or. design  for  a  work  of  the  fine  arts. 

The  next  statute  was  July  18,  1874,  chapter  301,  in  which 
it  was  enacted,  section  1,  ''  That  no  person  shall  maintain  an 
action  for  an  infringement  of  his  copyright,  unless  he  shall 
give  notice  thereof  ....  if  a  ...  .  model  or 
design  intended  to  be  perfected  and  completed  as  a  work  of  the 
fine  arts  by  inscribing  on  some  visible  portion  thereof,  or  of 
the  substance  upon  which  the  same  shall  be  mounted,  the  fol- 
lowing words."  Then  follows  the  provision  for  a  short  notice 
as  to  copyright. 

The  next  act  in  order  is  August  1,  1882,  chapter  366, 
which  is  an  amendment  to  the  section  last  quoted,  4962,  Revised 
Statutes,  and  is  as  follows : 

*'  That  manufacturers  of  designs  for  moulded  decorative 
articles,  tiles,  plaques  or  articles  of  pottery  or  metal  subject  to 
copyright  may  put  the  copyright  mark  prescribed  by  Section 
forty-nine  hundred  and  sixty-two  of  the  Revised  Statutes,  and 
acts  additional  thereto,  upon  the  back  or  bottom  of  such  arti- 
cles, or  in  any  other  place  upon  them  as  it  has  heretofore 
been  usual  for  manufacturers  of  such  articles  to  employ  for 
the  placing  of  manufacturers,  merchants,  and  trademarks 
thereon." 

The  next  Act  is  March  3d,  1891,  chapter  565,  an  amend- 
ment to  section  4962,  R.  S.  *'  The  ....  designer  or 
proprietor  of  any  ....  models  or  designs  intended 
perfected  as  works  of  the  fine  arts  ....  shall,  upon 
complying  with  the  provisions  of  this  Chapter,  have  the  sole 
.liberty  of  ...  .  completing,  copying,  executing,  finish- 
ing and  vending  the  same,  etc." 
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This  section  introduces  the  word  "proprietor"  as  one  of 
those  entitled  to  secure  copyright,  in  addition  to  the  author 
and  designer. 

Section  4965,  Revised  Statutes,  is  re-enacted,  but  no  penalty 
is  provided  for  the  infringement  of  artistic  designs. 

The  next  Act,  March  2,  1895,  chapter  194,  amends  sec- 
tion 4965  by  creating  a  remedy  for  the  infringement  of  copy- 
righted photographs  of  objects  not  works  of  the  fine  arts,  and 
also  of  photographs  from  objects  of  the  fine  arts,  and  also  for 
models  and  designs  for  works  of  the  fine  arts,  as  follows : 

"  Provided,  however,  that  in  case  of  any  such  infringement 
of  the  copyright  of  a  photograph  of  any  object  not  a  work  of 
the  fine  arts,  the  sum  to  be  recovered  in  actions  brought  under 
the  provisions  of  this  Section  shall  be  not  less  than  $100  nor 
more  than  Jf 5,000,  and  provided  further:  That  in  case  of 
any  such  infringement  of  the  copyright  of  a  painting,  drawing, 
statue,  engraving,  etching,  printing  or  model  or  design  for  a 
work  of  the  fine  arts,  the  sum  to  be  recovered  in  any  action 
brought  under  the  provisions  of  this  Section  shall  be  not  less 
than  $250  and  not  more  than  $10,000 ;  one-half  of  all  the 
foregoing  penalties  shall  go  to  the  proprietors  of  the  copyright 
and  one-half  to  the  use  of  the  United  States.'' 

It  will  thus  be  seen  that  during  twenty-five  years,  from  1870 
to  1895,  the  law  of  the  United  States  in  relation  to  the  protec- 
tion of  designs  has  grown  and  developed  into  a  v^ry  compre- 
hensive system,  and  that  there  are  two  distinct  legislative 
enactments  provided  for  the  protection  of  two  classes  of 
designs :  First,  that  provided  for  by  sections  4928  to  4933, 
and  covering  designs  which  are  not  necessarily  works  of  the 
fine  arts;  and,  secondly,  sections  4952  to  4965  inclusive, 
covering,  among  other  things,  the  protection  of  designs  for 
works  of  the  fine  arts.  The  statute  and  the  practice  have 
created  two  entirely  distinct  means  of  procedure  by  which  the 
rights  and  remedies  created  by  these  sections  of  the  law  are  to 
be  secured. 
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Designs  which  are  not  necessarily  artistic  have  been  placed 
within  the  jurisdiction  of  the  Commissioner  of  Patents,  where 
an  examination  into  novelty  and  invention  are  required,  and 
where  the  fees  to  be  paid  are  $10  for  three  and  a  half  years, 
J15  for  seven  years  and  $30  for  fourteen  years.  The  means 
for  protecting  artistic  designs,  however,  provided  for  by  the 
copyright  law  are  simple ;  no  examination  is  required,  no  pre- 
determination as  to  novelty  or  invention  is  involved,  and  the 
fee  is  only  50  cents.  The  remedies  for  infringement,  however, 
are  much  greater  for  the  violation  of  copyright  for  an  artistic 
design  than  for  the  violation  of  a  design  patent.  The  right 
of  recovery  for  infringement  of  a  design  patent  is  limited  to 
defendant's  profits  or  the  complainant's  actual  damage,  with  a 
minimum  of  $250.  The  remedy  for  the  infringement  of  a 
copyrighted  design  for  a  work  of  the  fine  arts  is  the  same 
remedy — of  defendant's  profits  or  complainant's  actual  damage, 
with  a  minimum  recovery  of  $250  and  a  possible  maximum 
recovery  of  $10,000. 

It  will  thus  be  seen  that  Congress  has  very  clearly  drawn 
the  distinction  between  models  and  designs  which  are  not  for 
works  of  the  fine  arts,  and  models  and  designs  which  are  for 
works  of  the  fine  arts,  and  has  shown  greater  liberality  toward 
the  artistic  designer  than  toward  the  inartistic  designer.  This 
condition  of  legislation  indicates  that  it  is  the  purpose  of  Con- 
gress to  encourage  artistic  designing  by  affording  the  greatest 
possible  facilities  for  securing  protection  for  artistic  designs  at 
a  nominal  price  and  for  a  maximum  term  of  42  years.  This 
being  the  case,  it  would  seem  to  be  the  duty  of  the  officers  of 
the  Government  and  of  the  courts  to  so  construe  the  law  as  to 
give  to  the  artistic  designer  every  possible  encouragement  and 
reward. 

We  come  now  to  the  real  question  involved ;  What  class  of 
designs  are  to  be  patented  in  the  United  States  Patent  Office, 
and  what  class  of  designs  may  be  copyrighted  ?  It  is  very 
clear  that  any  design  which  is  new  and  original,  and  the  result 
of  invention,  may  be  patented.     It  is  also  true  that  any  design 
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which  can,  strictly  speaking,  be  said  to  be  "  a  work  of  the  fine 
arts,*'  can  be  the  subject  of  copyright.  This  brings  us,  then, 
to  the  question  :  What  is  '*  a  work  of  the  fine  arts  ?  " 

The  dictionaries  define  "  fine  arts  '*  as  follows : 

Century  Dictionary :  "Fine  arts :  those  arts  which  seek 
expression  through  beautiful  modes  specifically — architecture, 
sculpture,  painting  and  engraving. 

"  Decorative  art:  that  branch  of  art  which  has  for  its  primary 
object  merely  the  pleasure  of  the  eye,  especially  in  decoration 
which  is  subservient  to  architectural  features,  or  to  forms,  as  in 
ceramics.'' 

Worcester : 

**  The  moderns  divide  the  arts  into  the  fine  arts,  as  poetry, 
music,  architecture,  painting,  sculpture,  etc.,  and  the  useful  or 
mechanical  arts." 

Webster : 

*'  The  fine  arts  are  those  which  have  primarily  to  do  with 
imagination  and  taste^  and  are  applied  to  the  production  of 
what  is  beautiful — these  include  poetry,  music,  painting,  en- 
graving, sculpture  and  architecture." 

These  definitions  might  with  propriety  be  expanded  to  cover 
any  design  which  is  the  result  of  artistic  skill  and  sentiment, 
and  which  is  suitable  for  the  decoration  of  any  object. 

The  Librarian  of  Congress  and  the  Registrar  of  Copyrights 
has  construed  these  words  to  include  architectural  plans,  designs 
for  fountains,  buildings,  monuments  and  such  like,  and  have 
until  recently  refused,  as  heretofore  stated,  to  permit  the  copy- 
righting of  any  design,  however  artistic,  which  was  to  be  applied 
to  the  decoration  of  manufactured  articles  of  utility,  such  as 
spoons,  forks,  pitchers,  vases,  wall  paper,  porcelain  and  silver 
ware,  etc.  In  this  position  we  think  the  Librarian  of  Con- 
gress and  the  Registrar  of  Copyrights  have  been  distinctly  in 
error,  as  is  fairly  demonstrated  by  the  language  of  the  statute 
and  particularly  the  act  of  1882,  which  is  an  amendment  to 
section  49G2.     In  that  act  it  is  expressly  provided  that  the 


640  COPYRIGHT   FOR   DESIGN. 

marking  required  by  4962  shall  in  the  case  of  "  designs  for 
moulded  decorative  articles,  tiles,  plaques  or  articles  of  pottery 
or  metal  subject  to  copyright "  be  put  "  upon  the  back  or 
bottom  of  such  articles  or  in  such  other  place  upon  them  as  it 
has  heretofore  been  usual  for  manufacturers  of  such  articles  to 
employ  for  the  placing  of  manufactufers,  merchants  and  trade- 
marks thereon/*  Here  is  a  legislative  interpretation  of  the 
words  "  design  for  a  work  of  the  fine  arts,*'  and  Congress  says 
in  this  section  that  moulded  decorative  articles,  tiles,  plaques, 
or  articles  of  pottery  or  metal  **  which  are  works  of  the  fine 
arts,  may  be  protected  by  copyright.  If  this  be  true,  then  the 
ruling  heretofore  made  by  the  Librarian  of  Congress,  that  no 
manufactured  article  of  utility,  such  as  a  pitcher  of  pottery  or 
metal,  no  matter  how  artistic  the  design  may  be,  can  be  made 
the  subject  of  copyright,  and  if  it  be  true  that  any  manufac- 
tured article  of  utility,  such  as  a  pitcher  of  pottery  or  metal, 
can  be  the  subject  of  copyright  then  the  arbitrary  distinction 
raised  by  the  Librarian  of  Congress  must  fall.  This  brings 
us  back  to  the  simple  question  of  whether  in  fact  the  design  is 
artistic,  which  I  think  is  the  only  question  involved.  If  the 
design  is  artistic,  it  matters  not  to  what  use  it  may  be  applied, 
whether  to  an  article  of  utility  which  is  incidentally  decorated, 
or  to  an  article  solely  decorative  in  character. 

The  only  case  we  have  found  in  which  this  question  has  been 
considered  is  the  case  of  Werckmeister  vs.  Pierce,  63  F.  R. 
454,  in  which  Judge  Putnam  of  the  First  Circuit  discusses 
the  act  of  1882.     He  says : 

"Next  came  the  act  of  March  3,  1866,  ch.  126  (18  Stat. 
540).  This  is  important  because  it  first  extended  the  copy- 
right privilege  of  photographs,  and  provided  that  this  exten- 
sion should  inure  to  the  benefit  of  the  authors  of  photographs 
^upon  the  same  conditions  as  to  the  authors  of  prints  and 
engravings.'  In  other  words,  when  photographs  first  came 
into  the  copyright  statutes,  they  came  in  under  the  clear  pro- 
visions of  the  fifth  section  of  the  act  of  1831,  requiring  the 
inscription  of  the  notice  to  be  on  every  copy  going  out  to  the 
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public,  and  nowhere  else.  That  was  the  law  when  the  Bevised 
code  of  July  8,  1870,  ch.  230  (16  Stat.  198),  was  adopted. 
The  provision  we  are  looking  for  is  found  in  section  97  of  that 
act.  This  statute  first  extended  the  copyright  privileges  to 
paintings,  statues,  statuary,  models  and  designs,  and  Section 
97  was  a  consequent  attempt  to  cover  the  additional  articles  by 
condensation  of  phraseology.     It  was  afterwards  incorporated 

into  section  4962  of  the  Revised  Statutes The 

only  remaining  act  to  be  considered  is  that  of  August  1, 1882, 
ch.  366  (22  Stat.  181).  The  main  purpose  of  this  Statute 
was  to  make  sure  of  the  accomplishment  of  one  general  pur- 
pose of  the  act  of  1874.  The  latter  required  that  the  notice 
be  inscribed  on  some  visible  portion  of  the  published  articles, 
while  the  act  of  1882  expressly  permitted  it,  under  some  cir- 
cumstances, to  go  on  the  back  or  bottom  of  such  articles 
although  in  some  senses  the  back  or  bottom  might  not  always 
be  visible  portions  thereof.  The  reading  of  the  act  of  August 
1,  1882,  contains,  however,  a  legislative  construction  of  the 
prior  statutes  on  the  point  which  we  are  considering.  The 
prior  statutes  included  designs  in  the  same  class  with  maps, 
charts,  photographs  and  paintings.  Therefore,  if,  with  refer- 
ence to  paintings,  the  inscription  is  to  go  on  the  painting 
itself,  it  would  follow,  as  a  matter  of  course,  that  with  refer- 
ence to  models  or  designs  under  section  4962  of  the  R.  S. 
it  should  appear  upon  the  original  models  and  designs,  and 
not  on  the  articles  put  on  the  market  constructed  according  to 
them.  But  the  act  of  1882  says,  in  terms,  that  the  manufac- 
turer of  designs  of  moulded  decorative  articles  may  put  the 
mark  prescribed  by  statute  not  on  the  design,  but  '  upon  the 
back  or  bottom  of  such  articles.'  As  the  clear  purpose  of  this 
statute  related  entirely  to  the  place  where,  on  any  particular 
article,  notice  might  be  inscribed,  and  it  clearly  was  not  in 
any  way  intended  to  change  the  law  as  to  what  the  inscription 
shall  be  impressed  on,  the  effect  of  this  phraseology  cannot  be 
mistaken.  On  the  whole,  while  we  must  admit  that  the 
phraseology  of  the  statute  is  unfortunate,  and   might  have 
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been  more  clearly  and  positively  expressed,  we  are  convinced 
that,  as  we  have  already  said,  the  differences  in  the  various 
phrases  relate  entirely  to  the  place  on  which  the  notice  is  to 
be  inscribed,  according  to  the  subject  matter  of  the  article 
published,  and  that,  with  that  exception,  the  phrases  apply 
alike  to  all  classes  of  articles,  and  relate  entirely  to  the  notices 
to  be  inscribed  on  what  goes  to  the  public  in  various  forms  and 
editions ;  and  that  there  is  no  requirement  that  any  shall  be 
inscribed  on  the  painting  itself,  more  than  there  is  that  there 
shall  be  an  original  or  quasi -original  map,  chart,  musical  com- 
position, print,  cut,  engraving,  photograph,  drawing,  chromo, 
model  or  design  to  be  inscribed  with  the  notice,  as  the  defend- 
ant claims  the  painting  in  this  case  should  have  been  inscribed." 
I  have  recently  succeeded  in  securing  copyright  registration 
on  the  contention  above  made  for  a  design  for  a  pitcher  or 
tankard  made  of  silver,  the  design  of  which  is  highly  artistic, 
and  which  was  granted  copyright  protection,  notwithstanding 
the  fact  that  it  was  a  manufactured  article  of  utility.  I  believe 
that  if  this  practice  can  be  fully  inaugurated,  and  all  artistic 
designs  protected  by  copyright  at  the  small  cost  incident 
thereto,  that  an  immense  impetus  will  be  given  to  designing  in 
the  United  States,  and  the  application  of  art  to  manufactured 
goods  will  be  greatly  encouraged,  with  the  consequent  benefit 
to  the  manufacturers  and  to  the  public. 
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( OMMITTEE  OF  THE  SECTION  OF  PATENT,   TRADE-MARK 

AND  COPYRIGHT  LAW. 

To  the  Section  of  Patent  Law  of  the  Ainerican  Bar  Asso- 
ciation : 

At  the  last  meeting  of  the  Section  of  Patent  Law  the 
undersigned  were  appointed  as  a  special  committee  on  the 
*'  Procedure  of  Federal -Courts  in  the  Trial  of  Patent  Causes  ** 
and  directed  to  report  at  the  next  meeting.  This  very  gen- 
eral direction  appears  to  leave  to  the  committee  a  wide  discre- 
tion as  to  the  particular  matter  upon  which  it  shall  report. 
In  the  exercise  of  that  liberty  the  committee  has  thought  it 
expedient  to  bring  before  the  Section  a  subject  which  appears 
to  it  to  be  the  most  important  and  pressing  of  the  many 
reforms  which  patent  lawyers  would  like  to  see  introduced  in 
that  department  of  the  law.  It  may  be  defined  as  *'  A  plan 
for  the  creation  of  a  single  court  of  last  resort  in  patent 
causes." 

The  reasons  for  the  creation  of  such  a  court  appear  to  your 
committee  to  be  many  and  weighty.  There  is  no  occasion  to 
question  the  wisdom  of  the  statute  which  created  the  United 
States  Circuit  Courts  of  Appeals,  nor  the  successful  working 
and  great  utility  of  those  courts  in  the  general  administration 
of  the  law  ;  nor  in  the  administration  of  the  pacent  law,  except 
in  the  one  respect  that  it  is  impossible  in  the  nature  of  things 
to  have  under  such  a  system  that  certainty  of  uniformity  and 
harmony  of  administration  which  is  peculiarly  necessary  to 
the  attainment  of  justice  in  dealing  with  patents  and  rights 
under  them. 

Property  in  an  invention  is  a  creation  of  law,  and  can  exist 
and  have  value  only  by  the  support  of  the  law  every  day  and 
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in  every  place.  That  support  can  be  given  beneficially  and 
effectually  only  by  the  maintenance  of  the  patentee's  posses- 
sion of  his  exclusive  right — that  is,  by  injunction.  Unless 
that  remedy  can  be  invoked  with  like  certainty  and  efi*ect  in 
any  and  every  part  of  the  country,  the  patentee  has  not  that 
exclusive  right  to  make,  use  and  vend  the  invention  which  the 
grant  assumes  to  give  him. 

Our  nine  United  States  Circuit  Courts  of  Appeals  are 
practically  nine  independent  supreme  courts  as  respects  the 
administration  of  the  patent  law.  The  power  of  review 
reserved  to  the  Supreme  Court  is  one  which,  in  the  nature  of 
things,  can  be  exercised  only  rarely.  It  will  be  used,  no 
doubt,  to  the  extent  necessary  to  settle  direct  conflicts  between 
Circuit  Courts  of  Appeals  respecting  the  validity  of  specific 
patents  or  specific  principles  of  patent  law.  But  there  are 
divergences  which  this  kind  of  intervention  can  not  reach — 
difierences  of  attitude,  temper,  discretion,  estimate  of  inven- 
tion— all  intangible  as  air,  but  real  as  climate.  It  is  only  by 
keeping  in  close  touch  with  the  trial  courts  by  free  and  fre- 
quent appeals  that  an  appellate  court  can  exercise  a  controll- 
ing influence  upon  the  course  of  decision  in  courts  inferior  to 
it.     This  the  Supreme  Court  cannot  do. 

That  such  divergences  will  develop  is  inevitable.  Our 
circuits  are  large,  widely  separated  and  peopled  by  popula- 
tions differing  in  occupation,  habits  and  interests.  Those 
things  afi*ect  the  courts.  Jurisprudence  is  a  growth  from  the 
soil  of  society  and  is  bound  to  take  some  color  from  local  con- 
ditions. 

Under  such  a  system  a  truly  final  settlement  of  the  validity 
and  scope  of  a  patent  for  the  whole  country  is  possibly  only 
at  the  end  of  nine  independent  litigations  resulting  in  nine 
concurring  adjudications  in  the  Circuit  Courts  of  Appeals, 
which  is  practically  impossible,  or  a  judgment  of  the  Supreme 
Court,  which  can  be  reached  only  by  the  grant  of  a  certiorari 
after  conflicting  decisions  by  Circuit  Courts  of  Appeals,  which 
is  equally  impossible  in  a  practical  sense.     Probabilities  are 


A  COURT  OP  PATENT  APPEALS.  545 

cheap  enough.  A  single  decision  will  create  one.  Two  or 
more  decisions  on  appeal  in  concurrent  terms  would  be  almost 
a  finality  in  the  estimation  of  the  public.  On  the  other  hand, 
a  conflict  between  the  Circuit  Courts  of  Appeals  not  only 
leaves  the  patent  which  is  the  subject  of  conflict  wholly  unde- 
termined, but  produces  a  distrust  of  all  patents  and  injures 
their  value  in  a  degree  greatly  out  of  proportion  to  the  proba- 
bilities of  disaster  to  them  in  the  courts. 

The  statute  promises  the  inventor  the  exclusive  use  and 
profit  of  his  invention  for  the  short  term  of  the  patent.  He 
can  realize  the  benefit  of  that  possession  only  when  the  Court 
has  added  its  sanction  by  an  adjudication  of  validity.  Then, 
and  not  until  then  (with  unimportant  exceptions),  can  he  ask 
for  an  injunction.  Until  the  statute  provides  means  by  which 
the  meritorious  patentee  can  obtain  that  adjudication  quickly 
and  in  beneficial  form,  the  law  will  be  guilty  of  a  continuous 
breach  of  its  promise. 

We  have  spoken  as  though  the  patentee's  interest  were  the 
only  thing  to  be  considered.  Of  course,  that  was  only  for 
convenience  of  illustration.  Reasoning  from  the  course  of 
decisions  in  the  country  for  ten  years  past,  more  than  half  of 
the  patents  in  existence  are  void.  The  pretenses  set  up  by 
the  holders  of  these  void  patents,  their  threats,  suits  and  intimi- 
dations, are  a  wrong  toward  the  public,  a  disturbance  of  busi- 
ness and  an  impediment  to  progress,  against  which  the  com- 
munity is  entitled  to  prompt  and  efi*ective  protection.  Every 
argument  which  can  be  urged  against  the  present  system  in 
behalf  of  patentees,  is  equally  applicable  in  behalf  of  the 
public. 

Our  laws  provide  no  means  by  which  a  citizen  who  is  inter- 
ested in  the  question  of  the  validity  or  scope  of  a  patent,  no 
matter  how  vitally,  can  bring  suit  to  test  the  question.  In 
many  cases  the  questions  are  difiicult  and  close.  Counsel  give 
opinions  with  hesitation  and  reservations.  They  are  compelled 
to  this  caution  not  only  by  the  inherent  diflSculty  of  the  sub- 
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ject  matter,  but  by  the  uncertainty  attending  the  adjudication 
of  patents  for  the  reasons  pointed  out. 

The  initiation  of  litigation  being  thus  entirely  in  the  hands 
of  the  owners  of  patents,  they  can  bring  suits,  or  hold  their 
patents  in  terrorem  over  the  public,  as  they  may  deem  most 
advantageous  to  themselves.  To  the  extent  (hat  the  latter  is 
done— and  it  is  done  to  a  large  extent — the  patent  system 
becomes  an  incubus  upon  business  and  a  check  to  enterprise. 

The  rights  of  the  public  to  be  protected  against  void  patents, 
or  extravagant  claims  under  valid  patents,  and  the  rights  of 
owners  of  patents  to  effective  protection  of  their  monopolies 
can  be  subserved  in  one  and  the  same  way  only,  and  that  is 
by  uniform  administration  of  the  law  throughout  the  country. 
That  is  not  all  that  is  necessary ;  but  without  that  all  else  will 
be  ineffectual,  and  that  is  attainable  only  by  means  of  a  single 
court  of  appeals  for  patent  causes,  with  jurisdiction  coextensive 
with  the  United  States,  to  which  the  cases  shall  go  directly 
from  the  trial  courts. 

If  it  were  possible  for  the  Justices  of  the  Supreme  Court  to 
do  the  work,  the  obvious  solution  of  the  problem  would  be  to 
restore  the  appellate  jurisdiction  in  patent  causes  to  that  court. 
But  that  is  impossible.  The  questions  of  jurisdiction  and  con- 
stitutional law  which  must  go  to  that  court,  and  the  hearing 
of  appeals  which  ought  to  go  there  from  the  Circuit  Courts  of 
Appeals  in  other  than  patent  causes  and  the  hearing  of  patent 
causes  which  will  come  before  that  Court  occasionally  under 
any  system,  make  all  the  business  which  it  is  possible  for  nine 
justices  to  do.  Nor  would  the  difficulty  be  relieved  by  increas- 
ing the  number.  Twenty-one  justices  would  hear  no  more 
arguments  than  nine,  and  would  consume  more  time  in 
consultation. 

This  is  the  situation  now.  With  the  rapid  growth  of  our 
country  in  population  and  business,  these  difficulties  will  all 
increase  in  future.  It  appears  to  the  committee  that  the  only 
practical  and  permanent  solution  of  the  problem  is  to  be  found 
in  the  creation  of  a  new  appellate  court  inferior  to  the  Supreme 
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Court,  with  final  jurisdiction  in  patent  causes,  subject  only  to 
that  power  of  review  by  the  Supreme  Court  which  is  necessary 
to  keep  it,  as  the  Constitution  has  declared  it  shall  be,  the 
supreme  judicial  tribunal  of  the  government. 

Your  committee  presents  the  following  plan  for  such  a  court, 
which  it  submits  for  consideration  in  an  outline  dealing  only 
with  those  general  features  of  organization  which  will  naturally 
be  considered  first.  It  is  just  to  say  that  this  plan  originated, 
in  its  fundamental  features,  with  the  present  chairman  of  this 
Section. 

1.  The  name  of  the  Court  to  be  "  The  Court  of  Patent 
Appeals,"  or  some  such  designation,  its  sittings  to  be  at  Wash- 
ington, its  jurisdiction  to  be  confined  to  patents,  unless  it 
should  be  thought  best  to  include  also  copyright  and  trade- 
mark cases,  and  to  be  final  in  those  cases,  except  that  when 
the  court  finds  itself  in  disagreement  with  a  decision  of  the 
Supreme  Court  it  shall  certify  the  question  to  the  Supreme 
Court  for  re-consideration,  and  except,  also,  that  the  Supreme 
Court  shall  have  power  to  order  any  case  decided  by  it  to  be 
sent  up  for  review. 

2.  Its  membership  to  consist  of  a  chief  justice  and  some 
number,  say,  six  judges ;  the  chief  justice  to  be  appointed  for 
life  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  from  the  Circuit  judges  in  office  at  the  time  of  the 
passage  of  the  bill,  and  the  acceptance  of  the  appointment  to 
vacate  the  appointee's  office  as  circuit  judge. 

3.  The  other  judges  to  be  selected  and  designated  by  the 
Chief  Justice  of  the  Supreme  Court  from  among  the  Circuit 
Judges,  to  sit  for  the  stated  periods  of  two,  four  and  six  years 
(assuming  the  number  to  be  six)  at  the  outset,  and  after  that 
for  periods  of  six  years,  as  the  original  period  expires. 

4.  In  case  of  the  inability  of  any  judge  to  sit,  by  reason  of 
sickness  of  himself  or  family,  interest  in  the  suit  or  other 
cause,  the  chief  justice  to  have  power  to  designate  another 
circuit  judge  to  sit  in  his  place  for  a  stated  time,  or  for  the 
trial  of  a  particular  cause  or  causes. 
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5.  The  judges  of  the  circuit  courts  to  receive,  if  hile  sitting 
in  the  court  of  patent  appeals,  the  salary  and  allowance  pro- 
vided for  the  justices  of  the  Supreme. Court,  less  one  thousand 
dollars  or  some  such  sum,  per  annum ;  and  the  chief  justice  to 
receive  the  same  salary  and  allowances  provided  for  the  Chief 
Justice  of  the  Supreme  Court,  less  a  like  amount. 

6.  All  appeals  and  writs  of  error  in  patent,  and  possibly, 
also,  in  copyright  and  trade-mark  cases,  to  lie  directly  from 
the  trial  court  to  the  Court  of  Patent  Appeals. 

The  reasons  which  commend  this  plan  to  us  may  be  briefly 
summed  up  as  follows : 

The  substitution  of  a  single  court  of  last  resort  in  patent 
causes  in  place  of  the  nine  such  courts  which  now  exist  will 
make  possible  the  settlement  at  once  and  for  the  whole  country 
of  questions  affecting  the  validity  and  scope  of  patents.  In 
the  nature  of  the  case  the  question  of  the  validity  of  a  patent 
can  never  be  irrevocably  settled  as  long  as  there  is  a  possi- 
bility of  new  issues  and  new  evidence  in  respect  to  it.  But 
for  practical  purposes  in  a  great  majority  of  cases  a  single 
decision  by  a  court  of  last  resort  concludes  the  question  for 
all  persons  within  its  jurisdiction.  A  more  important  advan- 
tage than  this,  however,  will  be  the  preservation  of  unity  and 
harmony  in  the  system  as  a  whole,  which,  as  we  have  pointed 
out,  is  an  end  of  the  highest  importance  and  attainable  in  no 
other  way. 

The  proposed  method  of  making  up  the  Court  will  obviate 
the  principal  objection  which  exists  to  the  creation  of  a  court 
of  patent  appeals  as  the  proposition  has  been  heretofore  com- 
monly presented  and  considered ;  which  is,  that  a  permanent 
court  consisting  of  judges  appointed  for  life  and  occupied  in 
the  sole  work  of  deciding  patent  cases  would  be  liable  to  grow 
narrow  and  technical  in  its  views  and  procedure.  Under  the 
proposed  plan  the  judges  would  come  to  the  court  of  patent 
appeals  trained  for  their  work  by  experience  on  the  bench  in 
the  field  of  general  jurisprudence.  It  would  give  us  a  court 
of  judges,  and  not  of  mere   patent  lawyers.     And  the  short 
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period  of  service  in  that  court  with  the  change  of  two  mem- 
bers out  of  seven  every  two  years,  would  keep  the  court  in 
close  relation  with  that  broad  field  all  the  time. 

This  plan  will  make  necessary  some  increase  in  the  number 
of  circuit  judges,  the  extent  of  the  increase  depending  on 
whether  or  no  some  other  proposed  changes  in  the  general 
system  shall  be  made.  But  it  will  not  require  any  increase 
that  is  not  necessary  in  order  to  do  the  work  under  the  system 
now  in  operation.  There  will  be  the  same  amount  of  appellate 
work  to  do,  and  it  will  be  done  by  the  same  judges  in  the 
aggregate. 

The  creation  of  a  court  of  patent  appeals  will  relieve  the 
circuit  courts  of  appeals  from  the  hearing  of  patent  causes, 
and  so  very  considerably  diminish  the  work  of  those  courts. 
This  will  leave  the  circuit  judges  more  time  for  circuit  work. 
There  is  a  serious  embarassment  in  the  doing  of  that  work  by 
them  now,  because  appeals  from  their  decisions  make  it  neces- 
sary to  be  continually  changing  the  composition  of  the  circuit 
courts  of  appeals.  Under  the  proposed  plan  they  could  hear 
patent  causes  without  that  embarassment,  so  far  as  their  service 
in  the  circuit  courts  of  appeals  is  concerned.  A  like  state  of 
things  would  exist,  of  course,  but  in  modified  form,  in  respect 
to  appeals  to  the  court  of  patent  appeals,  where  a  judge,  newly 
appointed,  might  find  causes  pending  which  he  had  heard  in 
the  fir^t  instance.  But  the  number  of  judges  in  the  Court  of 
Patent  Appeals  as  compared  with  the  whole  number  of  circuit 
judges,  and  the  length  of  their  terms  of  service  would  be  cir- 
cumstances reducing  that  embarassment  to  a  minor  consider- 
ation. 

It  would  therefore  result  naturally  from  the  proposed  change 
that  the  circuit  judges  would  take  up  the  patent  work  of  that 
court  and  so  relieve  the  district  judge  from  it  for  the  larger 
labor  which  the  bankrupt  law  has  put  upon  them.  This  would 
result  in  the  further  advantage  of  preparing  the  circuit  judges 
for  service  in  the  court  of  patent  appeals  by  experience  in  the 
trial  of  patent  causes  upon  their  first  hearing ;  and  still  further 
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would  give  to  the  circuit  bench  in  the  person  of  the  judges 
who  come  back  to  it  from  the  court  of  Patent  Appeals  the 
very  best  judges  for  that  special  work  which  experience  and 
training  can  supply. 

There  is  no  other  body  of  men  from  whom  appointments 
could  be  made  of  judges  of  a  court  of  patent  appeals  with  as 
much  certainty  of  high  fitness  for  their  work  as  from  the  cir- 
cuit judges,  and  no  one  else  so  advantageously  situated  to 
make  the  selections  as  the  Chief  Justice  of  the  Supreme  Court. 

The  proposed  plan  will  involve  a  minimum  of  change  in  the 
present  system  for  the  attainment  of  an  equally  beneficial 
change  in  its  working.  Only  one  new  o£SciaI  will  be  required 
— the  chief  justice  of  the  new  court.  The  necessary  increase 
of  the  number  of  circuit  judges  can  be  made  gradually,  as  the 
business  shall  demand. 

That  the  proposition  to  establish  a  court  of  patent  appeals 
will  meet  with  objections  is  to  be  anticipated.  No  plan  can 
be  ofiered  that  will  not.  It  is  hardly  within  the  proper  scope 
of  this  report  to  go  at  length  into  the  discussion  of  that 
subject,  and  we  shall  confine  ourselves  to  two  that  can  be 
readily  foreseen. 

One  is  that  the  proposed  court  would  be  a  ^'  class  court." 
A  member  of  Congress  has  suggested  that  objection  to  one  of 
your  committee.  He  was  apprehensive  that  the  creation  of  a 
court  for  patent  cases  would  be  followed  by  a  demand^ for  a 
court  for  corporation  cases,  another  for  insurance  cases,  and 
so  on. 

To  this  it  is  to  be  answered  that  there  would  be  no  good 
reason  for  such  a  consequence.  There  is  no  other  department 
of  the  law  so  distinctly  difierentiated  from  the  law  generally 
as  the  patent  law.  The  nature  of  the  property,  the  manner 
of  its  acquisition  and  enjoyment  and  the  remedies  for  injuries 
to  it  are  all  sui  generis.  The  general  principles  of  the  law 
are  all  applied  in  the  administration  of  patent  law,  but  the 
distinctive  principles  of  the  patent  law  do  not  enter  into  the 
administration  of  the  general  law. 
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The  necessity  which  exists  for  a  court  of  patent  appeals 
does  not  exist  in  respect  to  any  other  class  of  cases.  The 
removal  of  appeals  in  patent  cases  from  the  Circuit  Courts  of 
Appeals  would  leave  the  dockets  of  those  courts  in  condition 
to  try  all  other  cases  with  promptness.  It  would  leave  no 
other  reason  to  be  urged  in  behalf  of  any  other  class  of  busi- 
ness for  any  relief. 

It  is  quite  natural  that  a  person  should  assume  at  the  first 
blush  that  the  proposed  court  is  to  be  created  in  the  interest  of 
patentees.  But  that  is  not  the  fact,  and  any  predisposition  in 
the  mind  of  a  congressman  whose  constituents  suppose  them- 
selves to  be  interested  against  patentees,  ought  to  be  removed 
when  he  is  reminded  that  the  courts  declare  more  than  half  of 
the  patents  which  come  before  them  to  be  invalid,  and  that  it 
is  as  much  to  the  interest  of  his  constituents  that  these  void 
patents  shall  be  killed  by  judgments  that  reach  the  whole 
country  at  once,  as  it  is  to  the  interest  of  the  owners  of  valid 
patents  that  they  shall  be  sustained  by  decree  of  like  effect. 
We  ought  not  to  despair  of  convincing  Congress  of  that  which 
we  believe  to  be  true  and  reasonable.  Least  of  all  ought  this 
committee  or  the  American  Bar  Association  to  trim  its  recom- 
mendations to  fit  possible  unfounded  objections  in  Congress  or 
elsewhere. 

The  other  objection  referred  to  as  a  possible  one  is,  that  the 
circuit  judges  might  be  unwilling  to  serve  on  account  of  the 
inconvenience  and  expense  of  changing  their  residences  for  the 
short  term  of  their  service  at  Washington.  This  objection 
ought  to  be  met  by  making  the  place  one  of  sufficient  dignity 
and  emolument  to  be  attractive.  The  court  would  be  only  a 
little  lower  than  the  Supreme  Court.  The  difference  between 
the  two  in  salary  should  be  slight ;  perhaps  there  need  be  none 
at  all.  At  all  events  there  should  be  such  increase  of  pay 
over  that  of  circuit  judges  generally  as  would  relieve  the 
judges  from  pecuniary  loss  in  going  to  Washington.  Possibly 
it  would  be  well  to  make  some  permanent  addition  to  the 
salary  of  a  judge  who  had   served   in  the   court   of  patent 
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appeals.  Certainly  it  would  be  possible  to  provide  in  some 
way  against  the  necessity  of  pecuniary  sacrifice  on  the  part  of 
the  circuit  judges  accepting  assignments  to  service  in  that  court. 
Washington  is  an  attractive  city,  and  grows  more  so.  It  is 
not  believed  that  many  of  the  circuit  judges  would  object  to 
going  there  on  terms  of  just  compensation. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether 
or  no  the  jurisdiction  of  the  court  should  extend  to  trade-mark 
and  copyright  cases.     That  is  a  detail  to  be  considered  later. 

Respectfully  submitted, 

R.  S.  Taylor, 
L.  L.  Bond, 
Edmund  Wbtmore. 


RERORT 


OP 


COMMITTEE  ON  PATENT  OFFICE  PRACTICE. 

To  the  Section  of  Patent^  Trade  Mark  and  Copyright  Law : 

The  Committee  on  Patent  Office  Practice  reports  as  follows : 
As  your  Committee  understood  that  the  main  reason  for  its 
appointment  was  to  examine  into  the  addition,  made  July  18th, 
1899,  to  Rule  41  of  the  Rules  of  Practice  of  the  Patent  Office, 
requiring  the  filing  of  separate  applications  for  a  machine,  a 
process  and  a  product,  and  as  it  believed  that  the  necessity  for 
relief  in  connection  with  said  rule  was  urgent,  it  determined 
to  bring  the  matter  before  the  Commissioner  of  Patents  with- 
out waiting  to  report  to  this  Association,  and  about  November 
4th,  1899,  sent  to  a  large  number  of  patent  attorneys,  solicitors 
and  experts,  a  circular  letter,  asking  an  expression  of  opinion 
as  to  the  expediency  of  this  rule,  reading  as  follows : 

''  Dear  Sir: — At  a  meeting  of  the  Patent  Section  of  the 
American  Bar  Association  in  Buffalo,  in  the  latter  part  of 
August,  when  the  Honorable  C.  H.  Duell,  Commissioner  of 
Patents,  was  present,  the  question  of  the  propriety  of  the  new 
rule  established  by  the  Commissioner,  requiring  separate  appli- 
cations for  machines,  processes  and  products,  was  brought 
under  discussion — that  rule  being  an  addition  to  Rule  41  of 
the  Rules  of  Practice,  and  being  as  follows : 

'  A  machine,  a  process  and  a  product  are  separate  and  inde- 
pendent inventions,  and  claims  for  each  must  be  presented  in 
a  separate  application/ 

You  are  probably  aware  that  this  rule  has  been  considered 
objectionable  as  possibly  affecting  the  validity  of  patent  pro- 
tection, on  the  ground  that  the  entire  right  for  any  improve- 
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ment  should  be  included  in  a  single  grant,  and,  further,  as 
being  burdensome,  in  adding  to  the  cost  of  obtaining  protection. 
Mr.  Duell  at  that  time  stated  that  he  would  be  willing  to 
hear  the  views  of  the  Bar,  speaking  either  through  the  Bar 
Association  or  individually,  as  to  the  advisability  of  such  rule. 
It  is  believed  to  be  important  to  have  the  views  of  leading 
practitioners  in  patent  law  as  to  whether  this  rule  should  be 
continued,  and  we  would  be  glad  to  have  an  expression  of 
opinion  from  you  as  to  the  same,  with  as  full  a  statement  of 
your  views  as  you  think  well  to  send  us.  The  intention  is  to 
present  the  matter  to  the  Commissioner  through  the  under- 
signed committee,  and  any  letter  which  you  will  send  us  in 
connection  with  the  matter  will  be  submitted  to  the  Commis> 
sioner  when  the  whole  matter  is  brought  before  him.  We  will 
be  obliged  for  an  early  statement  of  your  views  on  this  subject. 
Please  address  reply  to  Mr.  Kay,  P.  0.  Box  956,  Pitts- 
burgh, Pa. 

Yours  truly, 

James  I.  Kay, 
Melville  Church, 
Alfred  Wilkinson, 
Committee  on  Patent  Office  Prafitice,'' 

In  answer  to  this  letter  a  large  number  of  replies  were 
received  from  the  leading  patent  attorneys  and  others  in  the 
country,  and  the  original  letters  were,  in  due  course,  delivered 
to  the  Commissioner  of  Patents. 

In  addition  to  the  letters  above  referred  to,  your  committee 
received,  in  answer  to  said  circular  letter,  an  admirable  report 
adopted  unanimously  by  the  Patent  Bar  Association  of  Chi- 
cago, in  which  was  considered  the  decisions  bearing  on  the 
subject. 

Your  Committee  also  learned  that  the  Patent  Law  Associa- 
tion of  Washington,  D.  C,  had  the  same  matter  under  consid- 
eration, and  about  the  same  time  that  the  report  of  this  Com- 
mittee was   laid   before  the  Commissioner,  the  Patent  Law 
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Association  fiimiBhed  to  the  GommissioDer  its  report,  adopted 
ananimouslj  by  the  Association,  covering  some  sixty-five 
printed  pages,  and  concluding  with  a  recommendation  that 
the  addition  to  the  rule  made  on  July  18,  1899,  should  be 
cancelled. 

As  the  letters  received  in  answer  to  the  said  circular  letter 
gave  full  expression  of  the  opinions  as  to  the  rule  in  question, 
your  Committee  considered  it  wiser  to  prepare  only  a  short 
report  rather  than  attempt  to  collate  the  different  opinions 
expressed  therein.  Believing  that  the  report  of  your  Com- 
mittee should  properly  be  transmitted  to  the  Commissioner  of 
Patents  through  the  Chairman  of  the  Patent  Section  of  the 
American  Bar  Association  rather  than  directly,  your  Commit- 
tee made  the  following  report  to  Mr.  Fish,  as  Chairman : 

^'  Washington,  D.  C,  January  3,  1900. 
F.  P.  Fish,  Esq., 

Chairman  Patent  Section, 

American  Bar  Association, 

80  Broadway,  New  York  City. 

Dear  Sir  : — The  undersigned  Committee  on  Patent  Office 
Practice  appointed  at  a  meeting  of  the  American  Bar  Associa- 
tion in  Buffalo,  New  York,  in  August,  1899,  beg  leave  to 
report  that,  conceiving  the  effect  of  the  addition  to  Rule  41  of 
the  Rules  of  Practice  of  the  United  States  Patent  Office,  pro- 
mulgated July  18,  1899,  to  be  of  more  than  ordinary  and  of 
pressing  importance,  and  therefore  deserving  of  the  fullest 
examination  and  discussion,  your  Committee,  on  or  about  the 
ith  day  of  November,  1899,  prepared  and  sent  to  a  number  of 
the  leading  patent  lawyers,  patent  solicitors  and  patent  experts 
of  this  country  a  circular  letter,  of  which  the  annexed  is  a 
copy,  asking  for  expressions  of  opinion  as  to  the  expediency  of 
the  rule  in  question,  and,  in  due  course,  received  numerous 
replies,  some  approving  and  others  disapproving  the  addition 
to  the  rule,  which,  together  with  a  carefully  prepared  report  of 
a  very  able  committee  of  the  Patent  Bar  Association  of  Chi- 


65tl  SECTION    OF   PATENT    ETC.,    LAW. 

cage — appointed  specially  to  consider  the  matter — ^are  sub- 
mitted herewith,  with  the  recommendation  that  thej  be  laid 
before  the  Commissioner  of  Patents,  in  connection  with  this 
report. 

As  jour  Committee  believe  that  the  Commissioner  will, 
through  said  report  and  letters,  learn  fully  the.  opinions  of 
those  skilled  in  the  patent  law  as  to  said  rule,  it  is  only  con- 
sidered necessary  to  submit,  further,  a  brief  statement  of  the 
practical  effect  of  the  change  made  in  the  rule  as  it  appears  to 
your  Committee. 

1.  The  rule  in  question  reads  as  follows:  — 

^  41.  Two  or  more  independent  inventions  cannot  be  claimed 
in  one  application,  but  where  several  distinct  inventions  are 
dependent  upon  each  other  and  mutually  contribute  to  produce 
a  single  result,  they  may  be  claimed  in  one  application. 

A  machine^  a  process  and  a  product  are  separate  and  inde- 
pendent inventions,  and  claims  for  each  must  be  presented  in  a 
separate  application,' 

It  is  the  last  paragraph  of  the  rule  that  is  the  subject  of 
most  criticism.  It  announces  as  a  rule  of  law  that  which  has 
not  yet  been  established  by  any  authoritative  decision  to  be 
such— no  court,  so  far  as  your  Committee  are  advised  and 
believe,  having  yet  held  that  a  machine,  a  process  and  a  pro- 
duct are,  necessarily,  separate  and  independent  inventions. 

2.  Whether  or  not  a  machine,  a  process  and  a  product  are 
separate  and  independent  inventions,  claims  for  machine  and 
process,  in  a  single  patent,  have  been  declared  valid  by  the 
Supreme  Court  in  several  cases,  notably  Merrill  vs.  Yeomans, 
94  U.  S.  568,  and  the  Telephone  Cases,  126  U.  S.  1 ;  and  in 
the  first-named  case  the  court  intimated  that  the  inclusion  in 
one  patent  of  claims  for  machine,  process  and  product  was  per- 
missible. In  Miller  vs.  Eagle  Mfg.  Co.,  151  U.  S.  186,  the 
<2ourt  states  that  a  single  invention  may  include  both  the 
machine  and  the  manufacture  it  creates. 

3.  The  difficulty  of  determining  whether  a  given  invention 
resides  in  a  new  process  or  a  new  product  is  universally  recog- 
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nized,  it  being  utterly  impossible  in  many  cases,  in  the  claim 
made,  to  state  the  process  without  describing  the  product 
resulting  therefrom,  or  to  describe  the  product  without  setting 
forth  the  process  by  which  it  is  produced.  In  such  cases  the 
applicant  should  be  allowed  to  include  both  process  and  pro* 
duct  in  a  single  application.  He  should  have  the  same  right 
of  restatement  of  claim  that  is  accorded  inventors  of  machines. 

4.  The  present  rule  tends  to  lead  an  inventor,  under  the 
best  of  legal  advice,  into  one  or  the  other  of  two  possibly  fatal 
mistakes. 

(a)  If  he  decides  that  his  invention  is  a  process,  and  patents 
it  as  such,  the  invention  may  be  determined  by  the  courts  to 
be  a  product,  and  the  patent  held  unavailing  against  a  defend- 
ant who  sells  the  product  made  by  that  or  by  a  different 
process. 

(b)  If  undecided  whether  his  invention  is  a  process  or  a 
product,  or  conceiving  it  to  comprehend  both  a  process  and  a 
product,  he  takes  two  separate  patents,  one  for  the  process  and 
the  other  for  the  product,  he  runs  the  risk,  in  suing  upon 
either,  under  the  best  available  advice,  of  having  the  courts 
hold  that  he  had  made  but  one  invention,  and  that  it  is  covered 
by  the  patent  not  in  suit. 

If  the  two  patents  get  into  different  hands,  the  difficulties 
manifestly  increase. 

The  right  to  include  claims  for  both  process  and  product  in 
a  single  patent  would  tend  to  better  protect  the  rights  of  the 
inventor  and  of  those  who  invest  in  patent  property. 

5.  The  present  rule,  in  its  arbitrariness  respecting  division, 
does  not  give  an  applicant  the  benefit  of  a  discussion  with  the 
Patent  Office  officials  as  to  whether  he  has  really  invented  a 
machine,  a  process  and  a  product,  or  any  one  or  more  of  these, 
in  view  of  the  state  of  the  art. 

It  is,  at  least,  doubtful  whether  a  mistake  in  applying  for 
a  process  where  the  invention  is  decided  to  be  a  product,  or 
vice  versa,  can  lawfully  be  corrected  without  the  filing  of  a 
new  application. 
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A  better  practice  would  permit  an  application  covering  the 
several  subjects  matter,  with  a  requirement  of  division  when 
found  necessary. 

Without  going  into  the  matter  of  other  suggested  hardships 
imposed  by  the  recent  addition  to  the  rule — such  as  increase 
of  expense  to  applicants  and  decrease  of  revenue  to  the  Gov- 
ernment (both  of  which  are  regarded  as  too  trivial  for  serious 
consideration) — ^your  Committee  are  of  opinion  that  the  rule, 
in  its  present  form,  is  arbitrary  and  oppressive,  and  that  the 
rule  as  it  existed  before  such  addition  was  sufficient  for  all 
purposes.  If  the  matter  of  division  of  machine,  process  and 
product  is  to  be  regulated  by  rule  at  all,  it  should  be  by  a  rule 
more  elastic  and  flexible  in  its  nature  than  the  present  rule. 

Adopting  substantially  the  suggestion  of  the  committee  of 
the  Chicago  Patent  Bar  Association  as  perhaps  a  satisfactory 
remedy  for  the  difficulty,  your  Committee  would  recommend 
the  retention  of  the  first  paragraph  of  the  present  rule  and 
the  substitution  of  the  following  for  the  second  paragraph 
thereof,  viz. : 

'  When  a  machine,  a  process  and  a  product  are  separate  and 
independent  inventions,  claims  for  each  must  be  presented  in 
a  separate  application  ;  but  when  two  or  more  of  them  are  not 
separate  and  independent  inventions,  they  may  be  claimed  in 
one  application.' 

Respectfully  submitted, 

James  I.  Kay, 
Melville  Church, 
Alfred  Wilkinson, 

CoinmitteeJ'* 


Shortly  after  receiving  the  above  report,  Mr.  Fish,  as  Chair- 
man of  the  Committee,  transmitted  the  same  to  the  Commis- 
sioner of  Patents,  with  the  following  letter : 
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"  New  York,  January  10,  1900. 

Hon.  Commissioner  of  Patents, 
Washington,  D.  C. 

Dear  Sir: — At  the  last  meeting  of  the  Patent  Section  of 
the  American  Bar  Association,  a  Committee  was  appointed  to 
consider  Rule  41  of  the  Rules  of  Practice  of  the  United 
States  Patent  Office  as  promulgated  July  18,  1899,  with  par- 
ticular reference  to  the  advisability  of  the  last  paragraph  of 
that  rule,  which  is  as  follows : 

^  A  machine,  a  process  and  a  product  are  separate  and  inde- 
pendent inventions,  and  claims  for  each  must  be  presented  in 
a  separate  application.' 

There  will  be  no  meeting  of  the  American  Bar  Association 
or  of  the  Patent  Section  of  that  Association  until  next  summer, 
but  as  the  matter  in  question  is  important,  the  committee  has 
concluded  that  the  result  of  its  investigations  and  its  views 
ought  to  be  submitted  to  you  immediately — of  course,  with  the 
understanding  that  the  same  have  not  been  presented  to  or 
acted  upon  by  the  Patent  Section  of  the  American  Bar 
Association. 

For  the  purpose  of  bringing  its  conclusions  to  your  atten- 
tion immediately,  the  committee  has  incorporated  its  views  in 
a  letter  to  me,  as  Chairman  of  the  Patent  Section  of  the  Ameri- 
can Bar  Association,  which  letter  is  dated  January  3,  1900, 
and  is  enclosed  herewith. 

Accompanying  the  letter  are  a  large  number  of  communi- 
cations from  members  of  the  Bar  practicing  in  patent  causes, 
each  expressing  the  individual  views  of  the  writer  on  the  sub- 
ject in  question. 

Among  them  is  a  report  to  the  Patent  Bar  Association  of 
the  City  of  Chicago  by  a  committee  of  that  Association,  of 
which  Mr.  L.  L.  Bond  is  Chairman. 

On  behalf  of  the  committee  of  the  American  Bar  Associa- 
tion, I  respectfully  submit  the  enclosed  papers  to  you,  hoping 
that  they  will  be  of  service  in  enabling  you  to  determine 
exactly  what  should  be  done  with  the  amendment  to  Rule  41. 
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With  your  permission,  I  will  briefly  state  my  own  views  on 
the  subject. 

It  seems  to  me  very  clear — and  in  this  I  am  in  agreement 
with  the  large  majority  of  the  other  members  of  the  Bar  who 
have  expressed  an  opinion  upon  the  subject — that  the  last  para- 
graph of  Rule  41  might  be  changed  to  advantage. 

While  it  is  true  that  a  machine,  a  process  and  a  product  are 
sometimes  and  perhaps  generally  independent  inventions,  this 
is  certainly  not  always  the  case.  A  product  sometimes  inheres 
in  the  process  and  the  process  in  the  product,  as  was  stated  by 
the  Supreme  Court  in  the  Goodyear  case,  so  that  the  two 
things,  process  and  product,  are  rather  two  different  aspects  of 
the  same  subject  matter  than  separate  and  distinct  entities. 

The  same  is  true  in  many  cases  of  an  apparatus  and  the 
process  practiced  by  that  apparatus.  For  example,  there  are 
many  electrical  patents  in  which  what  might  be  fairly  called  a 
single  inventive  thought  may  be  expressed  either  as  a  process 
or  in  terms  of  mechanism. 

In  all  such  cases  it  seems  entirely  unnecessary  to  treat  the 
invention  as  if  it  were  two  inventions  instead  of  one,  but  such 
is  the  result  necessarily  involved  in  the  requirements  of  the 
last  clause  of  Rule  41. 

I  need  do  no  more  than  remind  your  Honor  of  the  very 
great  hardship  to  inventors  involved  in  having  what  the  courts 
may  decide  to  be  two  patents  for  the  same  invention,  particu- 
larly as  the  patents  may  possibly  issue  on  different  dates  by 
reason  of  accidents  not  altogether  within  the  control  of  the 
inventor. 

If  in  these  cases  the  inventor  or  his  attorneys  could  be  per- 
fectly sure  that  either  patent  properly  covered  the  invention, 
the  hardship  would  be  less  serious ;  but  they  cannot  be  sure 
that  a  court  will  not  take  the  view  that  the  subject  matter  is 
properly  one  thing  or  the  other,  wherefore  there  is  danger  that 
the  first  patent  will  be  declared  void  because  it  does  not  have 
the  claims  of  the  second  patent,  and  the  second  patent  invalid 
because  of  the  first. 
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It  may  be  that  this  consideration  will  not  seem  to  your  Honor 
one  of  controlling  importance.  It  seems  to  me,  however, 
entitled  to  real  weight,  and  that  in  any  event  the  office  should 
not  be  subject  to  a  rule  which  will  in  any  case  lead  to  the 
granting  of  two  patents  for  the  same  invention. 

I  will  only  call  attention  to  the  consideration  that  it  is  not 
fair  to  inventors  that  they  should  be  called  upon  to  pay  for  two 
patents  for  the  same  invention. 

I  assume  that  fiscal  considerations  have  not  influenced  the 
office  in  enacting  the  rule,  but  in  any  event  the  gain  to  the  office 
from  fees,  which  I  do  not  think  it  ought  to  have,  would  be  very 
small  as  compared  with  the  expense  to  which  applicants  would 
be,  improperly  I  think,  subjected. 

I  cannot  believe  that  the  class  of  inventions  to  which  I  have 
so  far  called  attention,  viz :  Those  in  which  the  machine  and 
the  process  or  the  process  and  the  product  are  in  substance  only 
different  modes  of  expressing  the  same  inventive  idea,  was  in 
the  minds  of  the  office  when  the  last  paragraph  of  Rule  41  was 
adopted,  for  it  seems  to  me  that  the  first  portion  of  the  paragraph 
is  untrue  as  a  mere  matter  of  statement,  and  that  therefore  the 
concluding  portion  of  the  paragraph  is  uuwisc. 

In  many  instances  it  is  perfectly  clear  that  the  machine, 
the  process  and  the  product,  although  all  of  them  may  have 
been  developed  from  a  single  primary  conception  and  by  one 
line  of  experiment,  are  separate  in  fact  and  separable  in 
thought.  It  was,  undoubtedly,  such  cases  that  were  promi- 
nently before  the  mind  when  Rule  41,  as  it  now  stands,  was 
formulated.  In  connection  with  such  cases  the  provision  of 
the  last  paragraph  of  the  rule  might  well  be  applied. 

There  is  undoubtedly,  also,  a  class  of  machine,  product 
and  process  inventions,  intermediate  in  character,  with  refer- 
ence to  which  one  might  doubt  whether  the  machine  and  pro- 
cess or  the  process  and  product  were  different  forms  of  express- 
ing the  same  idea  or  really  separate. 

Such  doubtful  cases  are  always  arising  wherever  any  attempt 
is  made  at  accuracy  of  thought  or  classification,  and  are  no 
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more  difficult  to  deal  with  than  are  cases  of  laches,  abandon- 
ment, reduction  to  practice,  or  of  prior  or  public  use,  when  on 
the  border  line. 

I  am  prepared  to  give  cordial  assent  to  the  suggestion  of 
the  committee  of  the  Patent  Section  of  the  American  Bar 
Association,  that  the  last  paragraph  of  Rule  41  be  amended  so 
as  to  read  : 

'  When  a  machine,  a  process  and  a  product  are  separate  and 
independent  inventions,  claims  for  each  must  be  prepared  in  a 
separate  application ;  but  when  two  or  more  of  them  are  not 
separate  and  independent  inventions,  thej  may  be  claimed  in 
one  application.' 

This  seems  to  me  exactly  to  fit  the  situation,  and  all  that 
would  be  required  for  an  entirely  satisfactory  result  would  be 
that  intelligent  and  painstaking  application  of  the  principle  of 
the  rule  which  is  to  be  expected  of  the  officials  of  the  Patent 
Office. 

Personally,  I  am  strongly  of  the  opinion  that  the  entire 
influence  of  the  Office  should  be  exercised  in  favor  of  reducing 
rather  than  increasing  the  number  of  patents  issued  for  cog- 
nate inventive  ideas.  Courts  have  rarely,  if  ever,  criticised  a 
patent  because  it  covered  ground  that  might  have  been  broken 
up  into  a  number  of  patches,  each  the  subject  of  a  separate 
patent.  On  the  contrary,  they  have  in  many  cases  deplored 
the  practice  of  taking  an  unnecessary  number  of  patents  for 
allied  inventions,  recognizing  clearly  that,  by  so  doing,  not 
only  have  patentees  in  many  cases  suffered  serious  injustice, 
but  that  the  public  have  been  positively  harmed  by  the  confu- 
sion of  the  situation  resulting  from  a  number  of  patents  where 
one  would  have  been  sufficient. 

The  judicial  opinions  recognizing  this  evil,  and  in  some 
cases  specifically  commenting  upon  it,  are  well  known  to 
your  Honor. 

I  believe  that,  instead  of  requiring  divisions,  it  should  be 
the  policy  of  the  Patent  Office,  in  the  interest  both  of  patentees 
and  of  the  public,  to  require  consolidations,  that  the  patentee 
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may  have  a  single  docament  containing  all^  if  possible,  of  a 
single  general  subject  matter  as  to  which  he  is  to  have  exclu- 
sive rights,  and  that  the  public  may  be  in  a  position  to  read  in 
a  single  document  the  full  limits  of  the  cognate  inventions  from 
which  they  are  excluded. 

This  statement  of  my  individual  views  amounts  to  nothing 
more  than  an  expression  of  belief  that  if  I  had  the  responsi- 
bility of  determining  a  policy,  I  should  exercise  it  in  the  direc- 
tion of  construing  the  amendment  to  Rule  41  as  suggested  by 
the  committee  of  the  Patent  Section  in  favor  of  consolidation 
rather  than  of  division,  but  my  views  on  this  point  are  entitled 
to  but  little  weight. 

I  have,  however,  no  doubt  that  the  adoption  by  the  Patent 
Office  of  the  suggestion  of  the  committee,  would  be  very  satis- 
factory to  the  large  majority  of  those  who  believe  in  the  patent 
system  of  the  United  States,  and  whose  work  is  connected  with 
the  practical  application  of  that  system,  and  further,  that  the 
result  of  the  adoption  of  the  committee's  suggestion  would  be 
greatly  to  the  benefit,  not  only  of  patentees,  but  of  the  public 
in  whose  special  interest  the  patent  system  was  adopted  and 

should  be  applied. 

Very  respectfully  yours, 

Frbdbrick  p.  Fish." 

Shortly  after  this  communication  from  Mr.  Fish,  forwarding 
your  Committee's  report,  the  Commissioner  amended  the  rules 
of  practice  and  sent  the  following  letter  to  Mr.  Fish^  and  to 
the  several  associations  and  committees  who  had  submitted  their 
views : 

''  Department  of  the  Interior,  United  States 

Patent  Office. 

Washington,  D.  C,  February  8,  1900. 
Mr.  F.  p.  Fish, 

Chairman  the  Patent  Section 

of  the  American  Bar  Association, 

80  Broadway,  New  York  City. 

Dear  Sir: — Under  date  of  January  10,  1900,  I  received 

your  letter,  enclosing  a  communication  relating  to  Patent  Office 
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Rule  41,  addressed  to  you  by  the  Committee  on  Patent  OflBce 
Practice  appointed  at  a  meeting  of  the  American  Bar  Associa- 
tion, at  Buffalo,  last  August.  Accompanying  that  communi- 
cation was  a  report  made  to  the  Patent  Bar  Association,  of 
Chicago,  by  a  committee  to  whom  had  been  referred  the  letter 
sent  out  by  the  Committee  on  Patent  Office  Practice  of  the 
American  Bar  Association.  In  addition  thereto  were  letters 
from  various  patent  lawyers  and  solicitors.  The  Patent  Law 
Association  of  Washington,  D.  C,  has  also  submitted  a  printed 
opinion  bearing  upon  the  same  subject. 

I  have  most  carefully  considered  these  various  communica- 
tions and  opinions  without  being  convinced  that  the  statement 
contained  in  the  last  paragraph  of  the  Rule — that  ^  A  machine, 
a  process  and  a  product  are  separate  and  independent  inven- 
tions ' — is,  in  view  of  the  decisions  of  the  Court,  an  incorrect 
statement  of  law.  The  United  States  Supreme  Court,  in 
Rubber  Company  vs,  Goodyear,  9  Wall.  788,  796,  said : 

^  A  machine  may  be  new,  and  the  product  or  manufacture 
proceeding  from  it  may  be  old.  In  that  case  the  former  would 
be  patentable  and  the  latter  not.  The  machine  may  be  sub- 
stantially old  and  the  product  new.  In  that  event  the  latter, 
and  not  the  former,  would  be  patentable.  Both  may  be  new, 
or  both  may  be  old.  In  the  former  case,  both  would  be  patent- 
able ;  in  the  latter  neither.  The  same  remarks  apply  to  pro- 
cesses and  their  results.  Patentability  may  exist  as  to  either, 
neither,  or  both,  according  to  the  fact  of  novelty,  or  the  oppo- 
site. The  patentability,  or  the  issuing  of  a  patent  as  to  one, 
in  no  wise  affects  the  rights  of  the  inventor  or  discoverer  in 
respect  to  the  other.  They  are  wholly  disconnected  and  inde- 
pendent facts.' 

The  Circuit  Court  of  Appeals  for  the  Second  Circuit,  in 
Thomson-Houston  Electric  Co.  vs.  Elmira  &  H.  Ky.  Co.,  71 
F.  R.  396,  405,  said : 

'  The  invention  of  a  new  art,  machine,  or  manufacture,  and 
the  invention  of  an  improvement  upon  either,  are  substantially 
distinct  and  separate ;  and  because  this  is  so  the  order  of  pri- 
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oritj  between  patents  to  the  same  inventor  for  the  different 
inventions,  in  the  absence  of  abandonment  or  disclaimer,  is 
immaterial/ 

The  qu  tation  above  given  from  Rubber  Company  vs.  Good- 
year, has  been  quoted  with  approval  at  various  times  by  the 
Judges  of  our  Federal  Courts — by  Judge  Coxe,  within  the  past 
eight  knonths,  in  Badische  Anilin,  etc.  vs.  Kalle,  94  F.  R. 
163,  171. 

Recognizing,  however,  that  a  difference  of  opinion  exists 
among  the  members  of  the  patent  bar  upon  the  subject  of 
^statutory  classification,'  and  wishing  to  avoid  an  objection 
raised  by  some  attorneys  (although  I  think  it  is  groundless), 
that  some  court,  at  some  time  in  the  future,  might  be  influ- 
enced by  the  statement  contained  in  the  Rule,  to  hold  that  a 
patent  heretofore  granted,  with  claims  for  a  process  and  pro- 
duct, or  with  claims  for  a  process  and  apparatus,  was  invalid, 
I  have,  in  the  amendment  of  the  Rule,  made  February  1, 1900 
— hereinafter  quoted — omitted  that  statement  from  the  Rule. 

The  amendment  of  July  18,  1899,  to  Rule  41  was  adopted 
largely  for  the  purpose  of  securing  uniformity  of  practice. 
With  thirty-six  divisions  it  is  impossible,  except  by  means  of 
rules,  to  secure  such  a  result.  The  rule  has  been  found  to 
work  admirably  in  the  ofSce.  The  less  that  is  left  to  discretion, 
the  more  uniform,  and  therefore  the  better,  is  the  practice. 
Therefore,  unless  there  exists  a  reasonable  doubt  that  the  courts 
may  declare  patents  invalid  when  one  patent  is  issued  for  a 
process  and  a  second  for  a  machine  which  carries  out  the  pro- 
cess, or  for  the  product  of  the  process,  the  claims  for  each 
should  be  presented  in  different  applications. 

Separate  patents  for  a  process  and  apparatus,  provided  the 
applications  for  them  are  properly  prepared  and  the  issue 
properly  made,  will  not,  judging  from  the  past,  be  held  to  be 
invalid  for  the  reason  that  the  claims  are  contained  in  separate 
patents.  The  courts  have  generally  recognized  that  a  large 
discretion  in  reference  to  the  question  of  division  is  left  to  the 
Commissioner  of  Patents.     That  discretion  I  think  is  wisely 
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exercised  in  continuing  the  requirement  that  claims  for  a 
machine  and  its  process  be  presented  in  separate  applications. 
My  reasons  in  ro  ruling  will  be  more  fully  set  forth  in  a  deci- 
sion which  will  be  published  in  the  Official  Gazette  within  a 
very  short  time. 

This  leaves  for  consideration  the  question  of  permitting 
claims  for  a  process  and  its  product  to  be  presented  in  the  same 
application.  Recognizing  the  great  difficulty  that  often  arises 
in  determining  whether  an  invention  consists  in  the  product 
produced  by  a  process,  or  in  a  process  by  which  the  product  is 
produced,  I  have  deemed  it  wise  to  waive  the  requirement  of 
division  and  to  permit  the  presentation  of  claims  for  the  pro- 
cess and  product  in  the  same  application. 

I  deem  it  unnecessary  to  extend  this  letter  for  the  purpose 
of  giving  various  reasons  that  have  led  to  this  decision,  because 
I  recognize  the  fact  that  the  conclusion  is  of  more  interest  to 
the  patent  bar  than  are  my  reasons. 

Permit  me  to  add  that  in  the  consideration  I  have  given  to 
the  subject  it  has  been  my  endeavor  to  view  it  from  the  stand- 
point of  the  practitioner  as  well  as  from  that  of  the  office. 
From  the  ranks  of  the  practitioners  I  came  to  the  office  of 
Commissioner,  and  I  would  be  the  last  one  to  knowingly  or 
willfully  do  aught  to  lessen  the  value  of  patented  inventions. 

Rule  41  of  the  Rules  of  Practice  of  the  Patent  Office,  edi- 
tion of  July  18,  1899,  has  been  amended  by  cancelling  the 
second  paragraph  and  substituting  the  following : 

^  Claims  for  a  machine  and  its  product  must  be  presented  in 
separate  applications. 

Claims  for  a  machine  and  the  process  in  the  performance  of 
which  the  machine  is  used  must  be  presented  in  separate 
applications. 

Claims  for  a  process  and  its  product  may  be  presented  in  the 
same  application.' 

I  have  addressed  this  letter  to  you,  but  as  it  relates  to  a 
subject  of  general  interest,  I  shall  send  copies  to  the  various 
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associations  and  committees  that  have  submitted  their  views 
on  the  subject. 

Very  respectfully  yours, 

.  C.  H.  DUELL, 

CamrrmsioTier, 

From  the  foregoing  response  of  the  Commissioner,  it  will  be 
seen  that  the  Commissioner  has  withdrawn  the  declaration 
found  in  the  amendment  to  the  rule  adopted  July  18,  1899, 
that  ^'  a  machine,  a  process  and  a  product  are  separate  and 
independent  inventions,''  and  that,  while  he  still  requires 
division  as  between  a  machine  and  its  product,  and  a  machine 
and  the  process  in  the  performance  of  which  the  machine  is 
used,  it  is  now  possible  to  cover  a  process  and  its  product  in 
the  same  application. 

Your  Committee  believes  that  the  rule  suggested  by  it  would 
have  been  more  elastic  in  permitting,  in  cases  where  they  are 
not  clearly  separate  and  independent  inventions,  the  joinder  of 
machine,  process  and  product,  or  any  two  of  them,  in  a  single 
application.  If  it  is  believed  that  a  resolution  of  the  American 
Bar  Association  or  its  Patent  Section  will  have  weight  with 
future  Commissioners  in  leading  to  a  further  change  of  the 
present  rule  as  now  amended,  your  Committee  would  recom- 
mend the  passage  of  such  a  resolution.  It  is  thought,  how- 
ever, that  the  present  Commissioner  has  given  full  considera- 
tion to  the  report  and  the  recommendation  made  by  your 
Committee,  and  that  he  should  not  be  expected  to  be  further 
troubled  in  the  matter. 

Your  Committee  is  impressed  with  the  need  of  new  legisla- 
tion regulating  the  matter  of  appeals  in  both  ex  parte  and  con- 
tested cases  arising  in  the  Patent  Office. 

Under  the  present  system  an  appeal  is  allowed,  in  both 
classes  of  cases,  from  final  decisions  of  the  Principal  Exam- 
iners and  of  the  Examiner  of  Interferences  to  the  Board  of 
Examiners-in- Chief,  consisting  of  three  members;  from  the 
Board  to  the  Commissioner  in  person,  and  from  the  Commis- 
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sioner  to  the  Court  of  Appeals  of  the  District  of  Columbia, 
and,  in  contested  cases,  from  interlocutory  decisions  of  the 
Examiner  of  Interferences  to  the  Commissioner,  in  person. 

The  necessity^or  so  many  appeals  is  not  believed  to  exist, 
and  the  saving  of  much  time  and  expense  to  parties  might  be 
effected^by  cutting  off  some  of  them. 

Your  Committee  urges  the  appointment  of  a  Special  Com- 
mittee by  the  Chairman  of  this  Section  to  consider  this  matter, 
with  instructions  to  report,  at  the  next  meeting,  a  form  of  bill 
that  will  give  the  necessary  relief. 

Respectfully  submitted, 
James  I.  Kay, 
Melville  Church. 


ASSOCIATION  OF  AMERICAN  LAW  SCHOOLS. 

Pursuant  to  the  invitation  extended  by  a  committee  of  the 
Section  of  Legal  Education  of  the  American  Bar  Association, 
representatives  from  American  Law  Schools  met  at  Saratoga, 
on  Tuesday,  August  28,  1900,  and  held  three  sessions  during 
that  day. 

Charles  Noble  Gregory,  of  the  University  of  Wisconsin,  was 
chosen  Chairman,  and  Ernest  W.  HuiTcut,  of  Cornell  University, 
was  chosen  Secretary. 

The  following  schools  were  represented  at  the  meetings : 

Albany  Law  School :  J.  Newton  Fiero,  James  B.  Eaton. 

Baltimore  Law  School :  George  R.  Gaither. 

Baltimore  University  Law  School :  Thomas  S.  Clendinen. 

Boston  University  Law  School :  Samuel  C.  Bennett. 

Buffalo  Law  School :  Charles  P.  Norton. 

Cincinnati,  University  of:  Gustavus  H.  Wald. 

Columbia  University:  William  A.  Keener. 

Columbian  University :  William  Wirt  Howe. 

Chicago  College  of  Law:  Thomas  A.  Moran. 

Cornell  University :  Ernest  W.  Huffcut. 

Detroit  College  of  Law :  William  H.  Wetherbee,  Malcolm 
McGregor,  Clarence  A.  Lightner. 

Harvard  University :  James  B.  Thayer,  James  Barr  Ames. 

Illinois,  University  of:  Andrew  S.  Draper. 

Indiana,  University  of:  William  P.  Rogers,  George  L. 
Reinhard. 

Iowa  College  of  Law :  C.  C.  Cole,  L.  G.  Kinne. 

Maine,  University  of:  George  R.  Gardner. 

Maryland,  University  of:  Henry  Stockbridge,  Richard  M. 
Venable. 

Michigan,  University  of:  H.  B.  Hutchins. 

Minnesota,  University  of:  W.  S.  Pattee,  H.  S.  Abbott. 
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Missouri,  University  of:  John  D.  Lawson. 

New  York  Law  School :  Alfred  E.  Reeves. 

New  York  University :  Clarence  D.  Ashley,  L.  J.  Tompkins. 

North  Carolina,  University  of:   J   C.  Biggs. 

Northwestern  University :  John  H.  Wigmore. 

Pennsylvania,  University  of :  William  Draper  Lewis,  0.  J- 
Roberts. 

Pittsburg  Law  School :  J.  D.  Shafer,  J.  C.  Gray. 

Richmond  College  :  Roger  Gregory. 

St.  Louis  Law  School :    Wm.  S.  Curtis. 

Syracuse  University:  James  B.  Brooks,  G.  H.  Stilwell. 

Tennessee,  University  of:  Henry  H.  Ingersoll. 

Vanderbilt   University  :    J.    C.    Bradford. 

Washington  and  Lee  University :  Henry  St.  George  Tucker. 

Western  Reserve  University :  E.  H.  Hopkins,  H.  H.  Johnson, 
Alexander  Haddon. 

Wisconsin,  University  of:  Charles  Noble  Gregory. 

Yale  University :  George  E.  Beers,  George  D.  Watrous, 
James  H.  Webb,  George  M.  Sharp. 

The  following  schools  which  had  notified  the  committee  of 
the  appointment  of  delegates  were  not  represented  at  the 
Conference : 

Alabama,  University  of, 

Chicago  Law  School, 

Illinois  College  of  Law, 

Indianapolis  College  of  Law, 

Iowa,  University  of, 

John  Marshall  Law  School  (Chicago), 

Mercer  University, 

Mississippi,  University  of. 

Northern  Indiana  Law  School, 

Ohio  State  University, 

Virginia,  University  of. 

George  M.  Sharp,  for  the  Committee  of  the  Section  of 
Legal  Education,  stated  the  object  of  the  Conference,  and  pre- 


ASSOCIATION    OF   AMERICAN    LAW   SCHOOLS.  571 

sented  a  draft  of  Articles  of  Association  prepared  by  that 
committee. 

On  motion,  the  proposed  Articles  were  taken  up  section  by 
section.  After  a  full  discussion  and  various  amendments,  the 
Articles  were  adopted  as  amended  and  referred  to  a  Committee 
on  Style,  consisting  of  George  M.  Sharp,  William  Wirt  Howe 
and  James  Barr  Ames.  It  was  also  voted  that  the  same  com- 
mittee act  as  a  Committee  on  Nominations.  The  committee 
reported  back  the  Articles  at  the  evening  session  with  some 
verbal  changes  and  they  were  adopted  as  read,  and  ordered 
printed  and  sent  to  all  law  schools. 

The  Articles  as  adopted  are  as  follows : 

Association  of  American  Law  Schools, 
articles  of  association. 

Adopted  cU  Saraloga,  New  York,  August  t8,  1900. 

The  undersigned  Law  Schools  in  the  United  States,  repre- 
sented by  delegates  duly  appointed  by  their  respective  faculties, 
do  hereby  form  an  Association  to  be  called  the  Association  of 
American  Law  Schools,  and  establish  the  following  as  its 
Articles  of  Association : 

First :  The  object  of  the  Association  is  the  improvement  of 
legal  education  in  America,  especially  in  the  Law  Schools. 

Second :  The  Association  shall  meet  annually  at  the  time 
and  place  at  which  the  American  Bar  Association  meets.  The 
Executive  Committee  may  call  special  meetings  at  such  time 
and  place  as  the  committee  may  select ;  thirty  days  notice  of 
such  meeting  shall  be  given  by  the  Secretary  to  all  members 
of  the  Association,  and  the  purpose  of  the  meeting  shall  be 
stated  in  the  notice. 

Third:  The  Law  Schools  having  delegates  at  this  meeting 
and  signing  these  Articles  before  July  1,  1901,  shall  be  mem- 
bers of  the  Association,  provided  such  Schools  shall  comply 
with  Article  Sixth. 

Fourth :  Each  member  of  the  Association  may  send  to  the 
meetings  delegates  not  exceeding  four  from  each  Law  School. 
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Fifth :  At  all  meetings  of  the  Association,  the  voting  shall 
be  by  delegates,  unless  some  delegate  requests  that  any  vote 
shall  be  taken  bv  Schools,  in  which  case  it  shall  be  taken  by 
Schools,  each  School  having  one  vote. 

Sixth :  Law  Schools  may  be  elected  to  membership  at  any 
meeting  by  vote  of  the  Association,  but  no  Law  School  shall 
be  so  elected  unless  it  complies  with  the  following  requirements : 

1.  It  shall  require  of  candidates  for  its  degree  the  com  pie* 
tion  of  a  high  school  course  of  study,  or  its  equivalent.  The 
equivalent  may  be  determined  by  the  Law  School  Faculty  upon 
certificates  issued  under  public  authority,  or  by  the  authorities 
of  an  institution  of  advanced  learning.  In  the  absence  of 
these  the  applicant  shall  be  required  to  pass  an  examination  in 
studies  equivalent  to  those  required  of  high  school  graduates; 
provided^  that  this  requirement  shall  not  take  effect  until 
September,  1901. 

2.  The  course  of  study  leading  to  its  degree  shall  cover  at 
least  two  years  of  thirty  weeks  per  year,  with  an  average  of  at 
least  ten  hours  required  class-room  work  each  week  for  each 
student ;  provided,  that  after  the  year  1905,  members  of  this 
Association  shall  require  a  three  years'  course. 

3.  The  conferring  of  its  degree  shall  be  conditioned  upon 
the  attainment  of  a  grade  of  scholarship  ascertained  by 
examination. 

4.  It  shall  own,  or  have  convenient  access  to  during  all 
regular  library  hours,  a  library  containing  the  reports  of  the 
state  in  which  the  School  is  located  and  of  the  United  States 
Supreme  Court. 

Seventh :  Any  School  which  shall  fail  to  maintain  the  require- 
ments provided  for  in  Article  Sixth,  or  such  standard  as  may 
hereafter  be  adopted  by  resolution  of  the  Association,  shall  be 
excluded  from  the  Association  by  a  vote  at  the  general  meeting, 
but  may  be  reinstated  at  a  subsequent  meeting  on  proof  that  it 
is  then  bona  fide  fulfilling  such  requirements. 

Eighth :  The  officers  of  this  Association  shall  be  a  President 
and  a  Secretary-Treasurer,  who  shall  be  chosen  from  among  the 
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delegates  at  each  annual  meeting,  and  each  of  whom  shall  hold 
office  until  his  successor  is  elected.    . 

Ninth :  At  each  annual  meeting  there  shall  be  chosen  from 
among  the  delegates  three  persons  to  be  members  of  the  Execu- 
tive Committee,  who  with  the  President  and  Secretary  shall 
form  such  committee.  The  Secretary  of  the  Association  shall 
be  Secretary  of  the  committee. 

Tenth :  The  Executive  Committee  shall  have  charge  of  the 
affairs  of  the  Association  and  is  especially  entrusted  with  seeing 
that  the  requirements  of  Articles  Sixth  and  Seventh  are  com- 
plied with.  All  complaints  shall  be  addressed  to  the  Executive 
Committee,  and  shall  be  filed  at  least  ninety  days  before  the 
annual  meeting  of  the  Association.  The  committee  shall 
investigate  all  complaints  and  report  its  findings,  with  such 
recommendations  as  it  shall  think  proper,  to  the  Association 
for  its  action,  and  shall  make  a  report  at  the  annual  meeting. 
This  provision  shall  not,  however,  prevent  any  matter  being 
taken  up  and  passed  upon  by  tBe  Association,  except  that  no 
Law  School  shall  be  excluded  from  the  Association  under  the 
Seventh  Article  unless  the  Executive  Committee  has  given  it 
thirty  days  notice  that  it  has  in  the  opinion  of  that  committee 
failed  to  comply  with  the  provisions  of  the  Sixth  or  Seventh 
Article. 

Eleventh :  Applications  for  membership  shall  be  addressed 
to  the  Secretary,  accompanied  by  evidence  that  the  School 
applying  fulfills  the  requirements  of  Articles  Sixth  and  Seventh. 
The  Executive  Committee  shall  examine  the  application,  and 
report  to  the  Association  whether  the  applicant  has  fulfilled  the 
requirements.  Applications  for  membership  shall  be  made  at 
least  ninety  days  before  the  meeting  of  the  Association. 

Twelfth :  The  Executive  Committee  may  conduct  its  busi- 
ness by  correspondence. 

Thirteenth :  The  officers  and  other  members  of  the  Execu- 
tive Committee  may  be  re-elected,  but  no  School  shall  be  rep- 
resented on  the  Executive  Committee  for  more  than  three  years 
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in  succession,  except  that  the  Secretary-Treasurer  may  be  re- 
elected indefinitely. 

Fourteenth :  The  annual  assessment  on  each  School  shall  be 
ten  dollars,  payable  in  advance,  and  any  School  which  shall  have 
failed  to  pay  its  assessment  during  the  year  shall  be  dropped 
from  the  Association,  but  may  be  re- instated  by  vote  of  the 
Association,  upon  payment  of  arrears. 

Fifteenth :  These  articles  may  be  changed  at  any  annual 
meeting ;  the  vote  on  such  change  shall  be  by  Schools,  and  no 
change  shall  be  adopted  unless  it  is  voted  for  by  two-thirds  of 
the  Schools  represented  nor  unless  it  is  voted  for  by  at  least  one- 
third  of  all  the  members  of  the  Association,  provided^  that 
no  motion  for  an  amendment  shall  be  considered  unless  a  copy 
of  such  proposed  amendment  be  filed  with  the  Secretary  at  least 
ninety  days  before  the  meeting  and  a  copy  thereof  sent  forth- 
with by  the  Secretary  to  each  member. 

On  motion  a  Committee  on  ^  ominations  was  authorized.  The 
Chairman  appointed  as  such  committee,  George  M.  Sharp. 
William  Wirt  Howe  and  James  B.  Ames. 

H.  H.  Ingersoll  introduced  the  following  resolution,  which, 
on  motion,  was  referred  to  the  Executive  Committee. 

Resolved^  That  after  examination  by  the  Faculty  a  candidate 
who  has  given  one  year  or  more  to  private  study  of  the  law, 
may  be  granted  an  advanced  standing  of  one  year. 

George  M.  Sharp  ofl^ered  the  following  resolutions,  which  were 
referred  to  the  Executive  Committee. 

Resolved^  That  it  is  the  opinion  of  this  organization  that  the 
degree  of  a  law  school  ought  not  to  admit  to  the  bar,  but  that 
admission  to  the  bar  should  be  only  after  examination  by  a 
State  Board  of  Law  Examiners,  which  board  should  be  appointed 
by  the  highest  appellate  court  of  the  state. 

Resolved,  That  the  Executive  Committee  be  requested  to 
consider  and  report  to  the  Association  what  degrees  should  be 
conferred  by  law  schools  and  the  conditions  upon  which  such 
degrees  should  be  granted. 
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Re8olvedy  That  the  Executive  Committee  be  requested  to 
consider  and  report  to  the  Association  what  credit,  if  any,  on 
account  of  law  courses,  should  be  given  students  holding  degrees 
in  letters  or  science. 

The  Committee  on  Nominations  reported  as  follows : 

For  President :  James  B.  Thayer,  of  Harvard  University. 

For  Secretary-Treasurer:  Ernest  W.  Huffcut,  of  Cornell 
University. 

For  members  of  the  Executive  Committee : 

J.  C.  Biggs,  of  the  University  of  North  Carolina. 

W.  P.  Rogers,  of  the  Indiana  State  University. 

George  M.  Sharp,  of  Maryland. 

On  motion  it  was  ordered  that  the  Chairman  case  the  ballot 
of  the  Association  for  the  candidates  named,  and  they  were 
declared  duly  elected. 

On  motion  a  vote  of  thanks  was  extended  to  the  Chairman, 
Charles  Noble  Gregory,  for  his  uniform  courtesy  and  patience 
in  presiding  over  the  deliberations  of  the  Association. 

On  motion  a  vote  of  thanks  was  extended  to  the  Secretary. 

On  motion  the  Association  adjourned  sine  die. 

E.  W.  Huffcut, 

Secretary. 


A  CONFERENCE  OF  STATE  BOARDS  OF  BAR 

EXAMINERS. 

A  meeting  of  State  Boards  of  Bar  Examiners  was  held  in 
connection  with  the  annual  meeting  of  the  American  Bar 
Association  at  Saratoga  Springs,  New  York, .  on  Thursday, 
August  80,  1900,  and  was  called  to  order  by  William  P. 
Goodelle,  President  of  the  New  York  State  Board  of  Law 
Examiners.  There  were  present :  Henry  S.  Dewey,  of  Massa- 
chusetts ;  William  P.  Goodelle  and  Franklin  M.  Danaher,  of 
New  York  ;  Bartlett  Tripp  and  C.  I.  Crawford,  of  South 
Dakota;  Edwin  B.  Gager  and  George  B.  Watrous,  of  Con- 
necticut; John  B.  Madigan,  of  Maine ;  John  S.  Wirt,  of 
Maryland  ;  and  Russell  C.  Ostrander,  of  Michigan. 

William  P.  Goodelle : 

Gentlemen:  This  is  a  meeting  or  conference  of  State 
Boards  of  Bar  Examiners  from  such  states  as  have  appointed 
such  boards.  I  nominate  as  Chairman  of  this  meeting 
Judge  Dewey,  of  Boston. 

Henry  S.  Dewey,  of  Massachusetts,  was  then  elected  Chair- 
man. 

Franklin  M.  Danaher  was  elected  secretary  of  the  meeting. 

The  Chairman  : 

The  first  business  in  order  will  be  the  report  of  the  com- 
mittee which  was  appointed  one  year  ago. 

The  Secretary  read  the  report  of  the  committee  as  follows : 

^^  To  the  Conference  of  State  Boards  of  Bar  Examiners : 

^^  The  committee  appointed  at  a  conference  of  members  of 
State  Boards  of  Bar  Examiners  held  in  connection  with  the 
Section  of  Legal  Education  of  the  American  Bar  Association, 
at  the  annual  meeting  of  the  Association  in  the  City  of  Buf- 
falo, New  York,  on  August  19,  1899,  under  and  pursuant  to 
a  resolution  in  the  words  following,  offered  by  Hon.  W.  P. 
Goodelle,  of  New  York  : 
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^^  Hesolvedy  That  there  be  a  committee  of  three  appointed 
by  the  chair  to  take  into  consideration  and  report  at  the  next 
meeting  of  this  Section  the  advisability  of  the  State  Boards 
of  Law  Examiners  forming  themselves  into  an  organization, 
and  making  such  saggestions  as  they  think  fit." 

submit  this  report. 

Under  the  authority  thereby  invested  your  committee  caused 
invitations  to  attend  a  Conference  to  be  held  in  Saratoga 
Springs  during  the  meeting  of  the  American  Bar  Association 
on  Thursday,  August  30,  1900,  at  8  P.  M.,  to  be  prepared 
and  mailed  to  the  members  of  the  State  Boards  of  Bar  Ex- 
aminers as  far  as  known,  and  to  the  chief  justices  of  all  the 
states,  with  a  request  that  the  same  be  handed  to  those  in  the 
state  interested  in  the  subject  of  raising  the  standard  of 
admission  to  the  bar  in  their  respective  jurisdictions,  and  the 
consequent  improvement  of  the  profession,  and  in  order  that 
the  Conference  might  be  representative  and  in  position  to 
carry  out  properly  the  purposes  for  which  it  was  called. 

The  following  states  have,  as  far  as  ascertained,  State 
Boards  of  Bar  Examiners  : 

Colorado,  Connecticut,  Florida,  Georgia,  Illinois,  Maine, 
Maryland,  Massachusetts,  Michigan,  Louisiana,  Minnesota, 
New  Hampshire,  New  York,  Ohio,  Rhode  Island,  Vermont, 
West  Virginia,  Wisconsin  and  Wyoming. 

An  exhaustive  resum^  of  the  statutes  and  rules  of  court 
regulating  admission  to  the  bar  in  all  the  states  of  the  Union 
was  compiled  and  published  by  the  University  of  the  State  of 
New  York  in  1899,  copies  of  which  can  be  had  from  the 
secretary  of  that  board  on  application.  Interesting  and  valu- 
able discussions  covering  the  subject  of  the  good  work 
accomplished  by  state  boards  having  in  exclusive  charge 
admission  to  the  bar,  had  at  our  former  conferences,  can  be 
found  in  the  reports  of  the  American  Bar  Association  for 
1898  and  1899,  to  which  all  interested  are  referred  for  infor- 
mation as  to  what  each  state  has  done,  and  by  comparison  to 
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assist  in  determining  the  system  best  adapted,  by  reason  of 
local  conditions,  for  adoption  in  those  states  having  no  state 
boards. 

Your  committee  advise  the  holding  of  an  annual  Conference 
of  the  members  of  State  Boards  of  Bar  Examiners  in  con- 
nection with  the  sessions  of  the  Section  of  Legal  Education  of 
the  American  Bar  Association  and  at  the  time  and  place  of 
the  annual  meeting  of  the  Association. 

An  elaborate  system  of  organization  is  deemed  not  to  be 
necessary,  say,  a  chairman  and  a  secretary  to  be  elected  annu- 
ally, and  an  executive  committee  of  five,  three  to  be  appointed 
by  the  chair,  the  chairman  and  secretary  of  the  Conference 
to  be  members  ex  officio.  This  committee  to  be  charged  with 
the  duty  of  sending  to  all  interested  and  to  jurisdictions  having 
no  state  boards,  the  minutes  of  our  Conferences  and  informa- 
tion concerning  the  good  being  accomplished  by  State  Boards 
of  Bar  Examiners,  and  in  that  way  aid  and  encourage  in  the 
extension  of  the  system.  It  is  believed  that  we  can  accom- 
plish this  through  the  bar  associations  of  the  various  states. 

Your  committee  believe  that  these  Conferences  will  be  pro- 
ductive of  much  good ;  that  an  exchange  of  views  and  official 
experiences  will  be  valuable,  and  the  encouragement  that  can 
be  thus  given  to  those  members  of  our  profession  who  are  strug- 
gling to  change  existing  lax  and  unsatisfactory  rules  regulating 
admission  to  the  bar  in  their  states,  will  be  effective  and  most 
highly  appreciated. 

The  subject  is  one  of  recognized  importance  both  to  the 
profession  and  to  the  people ;  its  general  discussion  is  not,  how- 
ever, within  the  limits  of  our  necessarily  brief  report  which  is 
submitted,  with  the  objects  of  the  Conference,  to  your  con- 
sideration. 

Respectfully  submitted, 

F.  M.  Danaher,  New  York. 
Henry  S.  Dewey,  Massachusetts. 

Saratoga  Springs,  N.  Y.,  August  30,  1900. 
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Pursuant  to  the  requirements  of  the  above  resolution,  the 
Chair  appoints  the  following  committee  to  act  in  conjunction 
with  the  chairman  and  secretary,  ex  officio  : 

George  D.  Watrous,  Connecticut ;  John  S.  Wirt,  Maryland ; 
Russell  C.  Ostrander,  Michigan. 

William  P.  Goodelle : 

I  more  that  the  report  be  received  and  adopted,  and  in 
making  this  motion  I  desire  to  say  a  single  word : 

I  regret  that  we  have  not  a  larger  attendance  here.  Two 
years  ago  at  this  place  was  held  the  first  meeting  of  the  State 
Boards  of  Law  Examiners,  and  that  was  very  interesting.  A 
year  ago  when  the  association  met  at  Buffalo,  we  also  held  an 
interesting  and  profitable  meeting.  The  proceedings  of  both 
are  spread  out  quite  fully  in  the  printed  transactions  of  the 
American  Bar  Association.  One  year  ago  we  had  the  honor 
of  offering  a  resolution  in  Buffalo  which  has  led  to  this  endeavor 
to  have  an  organization  formed  by  the  State  Boards  of  Law 
Examiners,  and  in  moving  the  adoption  of  this  report  proposed, 
perhaps  it  would  be  advisable  for  me  to  make  a  suggestion  or 
two  in  reference  thereto.  It  has  been  established  from  experi- 
ence in  those  states  where  such  boards  exist,  that  the  system 
of  examination  has  not  only  worked  well  and  satisfactorily, 
but  that  the  standard  of  admission  to  the  bar  has  been  gradu- 
ally raised  thereby.  It  seems  therefore  that  state  boards,  to 
commence  with,  have  been  made  (if  not  a  necessity  and  con- 
venience) certainly  desirable  by  benefitting  the  profession  in 
the  states  where  state  boards  have  been  organized ;  and  from 
the  correspondence  that  we  have  had  and  interviews  with  gentle- 
men from  other  states  where  they  have  no  state  boards  of  law 
examiners,  I  think  we  discover  a  strong  desire  that  something 
should  be  done  by  which  their  states  might  be  persuaded  to 
adopt  the  system.  I  think  it  might  be  regarded  as  an  estab- 
lished fact  that  the  profession  is  desirous  of  organizing  state 
boards  of  law  examiners  and  taking  such  other  steps  as  are 
necessary  to  raise  the  standard  of  the  profession.  The  third 
fact  which  appears,  it  seems  to  me,  is  that  the  state  boards  of 
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law  examiners  already  established  are  not  only  willing  but 
desirous  of  extending  all  their  efforts  to  other  states  that  may 
help  them  in  Establishing  such  boards. 

Now  that  is  what  led  to  this  movement  and  to  the  resolution 
that  was  offered,  and  I  may  say  here,  without  derogating 
anything  from  the  other  branches  of  the  American  Bar  Asso- 
ciation, that  I  do  not  believe  there  is  a  field  of  labor  so  prolific 
of  success  and  which  will  bring  such  practical  results,  as  the 
establishment  of  State  Boards  of  Law  Examiners  in  all  the 
states.  I  think  further,  that,  if  the  profession  of  the  law 
intends  to  hold  its  deserved  place  in  the  front  rank  of  the 
learned  professions,  there  is  no  time  to  be  lost  in  doing  work  of 
this  kind  toward  bringing  the  profession  up  and  then  main- 
taining its  standard.  We  are,  in  my  judgment,  lax  and  defi- 
cient in  our  interest  and  efforts  as  compared  with  the  medical 
profession,  and  the  energies  that  they  are  putting  forth  and  the 
interest  they  are  taking  to  reform  and  elevate  the  standard  of 
their  profession  and  the  results  of  their  work  is  seen  on  all 
sides.  I  think  therefore,  not  only  for  the  good  of  the  states 
generally,  but  for  the  good  of  the  profession  throughout  the 
country,  a  movement  of  this  kind  ought  to  be  promoted  and 
efforts  put  forth  to  elevate  the  profession  and  the  standard  in 
other  states  by  persuading  them,  if  possible,  to  establish  state 
boards  of  law  examiners. 

Bartlett  Tripp,  of  South  Dakota: 

Have  many  of  the  states  established  such  boards  ? 

William  P.  Goodelle : 

Yes.  The  secretary  has  a  list  of  those.  Now,  with  these 
remarks  I  take  great  pleasure  in  making  the  motion  that  this 
report  be  not  only  received,  but  that  it  be  adopted. 

The  report  was  adopted. 

The  Secretarv : 

I  would  suggest  that  Mr.  Madigan  be  requested  to  tell  us 
something  about  what  has  been  done  in  his  state  during  the 
last  year  in  the  line  of  this  work. 
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John  B.  Madigan,  of  Maine : 

I  will  say  that  oar  state  calls  for  the  appointment  by  the 
Chief  Justice  of  five  bar  examiners,  who  shall  be  nominated  by 
the  governor,  and  who  shall  hold  oflBce  for  one,  two,  three,  four 
and  five  years  respectively,  the  one  whose  term  expires  soonest 
to  be  chairman,  the  secretary  and  treasurer  to  be  elected. 
These  gentlemen  have  organized  and  held  a  meeting.  The 
old  state  law  under  which  we  are  operating  at  present  (because 
this  law  that  I  speak  of  goes  into  effect  on  the  1st  of  Septem- 
ber) provides  for  two  years'  study,  and  the  new  law  provides 
for  three  years*  study.  The  law  also  provides  that  the  State 
board  shall  have  no  jurisdiction  over  cases  which  are  pending 
the  1st  day  of  September,  1900.  Consequently,  it  will  prob- 
ably be  about  a  year  before  we  have  an  examination,  because 
the  two-year  students  will  all  finish  under  the  old  county 
examination  system,  and  the  three-year  men  will  not  be  ready. 
The  law  provides  for  three  examinations— one  in  Bangor,  one 
in  Augusta  and  one  in  Portland — and  as  many  more  as  the 
supreme  court  may  order. 

F.  M.  Danaher,  of  New  York : 
Is  there  an  examination  fee  ? 

John  B.  Madigan : 

Yes,  sir.  It  may  be  such  as  the  board  shall  fix,  but  it  shall 
not  exceed  $20  for  a  student. 

W.  P.  Goodelle  ; 

Are  the  examinations  to  be  oral  or  written,  or  is  that  left  to 
the  discretion  of  the  Board  ? 

John  B.  Madigan : 

The  applicant  is  required  to  submit  to  a  written  examina- 
tion and  also  to  an  oral  examination.  Seventy  per  cent,  is 
the  minimum  required.  The' board  has  the  power  to  prescribe 
such  higher  grades  of  standing  as  may  seem  to  them  proper. 

W.  P.  Goodelle : 

It  is  discretionary  with  the  board,  then,  to  have  an  oral 
examination  or  not,  but  they  must  have  a  written  examination. 
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John  B.  Madigan : 

It  is  required  that  there  shall  be  both  written  and  oral 
examinations. 

Edwin  B.  Gager,  of  Connecticut : 

I  move  that  the  chairman  and  secretary  of  this  meeting  be 
appointed  as  the  chairman  and  secretary  of  the  organization, 
as  provided  for  in  the  resolution  that  we  have  adopted. 

This  motion  was  adopted. 

W.  P.  Goodelle : 

I  move  that  the  chairman  appoint  a  committee  of  three  who 
shall  act  in  conjunction  with  the  chairman  and  secretary,  in 
accordance  with  the  resolution  that  has  been  adopted  to-day. 

This  motion  was  adopted. 

The  Chairman : 

Will  one  of  the  gentlemen  from  South  Dakota  tell  us  what 
their  system  is  out  there  ? 

C.  I.  Crawford,  of  South  Dakota : 

In  South  Dakota  examinations  are  conducted  by  the  Supreme 
Court.  The  justices  conduct  them.  They  set  apart  the  first 
day  of  each  term  of  court,  when  all  students  are  expected  to 
appear  before  them  personally.  Until  quite  recently  the  ex- 
aminations were  oral  entirely,  but  I  think  now  the  practice  is 
to  submit  written  questions  and  to  require  the  examination  to 
be  in  writing,  and  then  enlarge  upon  it  somewhat  by  oral  inter- 
rogatories. It  is  all  done  under  the  action  of  the  legislature, 
so  that  it  would  be  necessary  to  change  our  organic  law  in 
order  to  confer  any  particular  power  or  authority  upon  a  special 
board  of  examiners. 

Edwin  B.  Gager,  of  Connecticut : 

Your  supreme  court  is  really  a  board  of  examiners. 

C.  I.  Crawford : 

Yes.  They  are  not  so  called,  but  they  perform  those  duties, 
and  no  county  examinations  or  examinations  in  nisi  prius 
courts  are  held;  no  admission  to  those  courts  is  permitted 
except  as  made  through  the  supreme  court  of  the  state. 
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The  purposes  and  procedure  of  the  Conference  were  then 
discussed  informally.  Plans  were  offered  and  considered  for 
the  extension  of  the  system  of  admission  to  the  bar  by  means 
of  State  Boards  of  Bar  Examiners ;  and  the  committee  appointed 
was  instructed  to  carry  out,  during  the  coming  year,  the  re- 
quirements of  the  report  heretofore  made,  and  to  report  what 
it  had  done  at  the  next  conference  to  be  held  in  1901,  at  the 
time  ahd  place  of  the  annual  meeting  of  the  American  Bar 
Association. 

The  meeting  then  adjourned.* 

F.  M.  Danaher, 

Secretary. 


OBITUARIES. 

INDIANA. 
JOHN  H.  BRADLEY. 

John  H.  Bradley  was  born  at  LaPorte,  Indiana,  December 
24,  1851,  and  died  at  LaPorte,  February  16, 1900,  of  typhoid 
pneumonia,  after  a  brief  illness  of  four  days.  He  was  stricken 
with  the  disease  of  which  he  died  while  in  the  discharge  of  his 
professional  duties  in  the  LaPorte  Superior  Court,  and  thus 
fulfilled  one  of  his  dearest  wishes — that  he  might  be  active  to 
the  end  of  his  life. 

He  was  the  son  of  Judge  James  Bradley,  who  was  one  of  the 
pioneer  lawyers  of  Indiana,  and  whose  memory  is  cherished 
and  honored  by  all  who  knew  him. 

John  H.  Bradley  was  born  in  LaPorte.  He  lived  his  whole 
life  in  that  city,  and  died  at  his  residence  on  the  same  plot  of 
ground  upon  which  he  was  born.  He  was.  educated  in  the 
LaPorte  public  schools  and  at  Earlham  College,  Richmond, 
Indiana,  and  afterwards  attended  a  law  school  at  Bloomington, 
Indiana,  and  was  a  law  student  in  his  father's  office  up  to  the 
time  of  his  admission  to  the  bar.  He  then  formed  a  partner- 
ship with  his  father,  and  for  years,  and  until  the  death  of  his 
father,  they  conducted  a  large  and  lucrative  law  business. 

From  the  date  of  his  father's  death,  John  H.  Bradley  con- 
tinued to  practice  law  without  forming  any  copartnership.  In 
his  early  practice  he  held  some  minor  offices — city  clerk,  deputy 
prosecuting  attorney,  and  was  both  city  and  county  attorney — 
all  of  which  positions  he  filled  with  credit  and  distinction  to 
himself  and  to  the  entire  satisfaction  of  the  public.  He  was 
never  an  office  seeker.  His  sole  aim  in  life  was  to  become  a 
respected  lawyer  and  a  good  citizen. 

(584) 


JOHN   H.   BRADLEY.  585 

In  October,  1878,  he  married  Myra  B.  Teegarden,  who  was 
a  daughter  of  Dr.  A.  Teegarden,  also  one  of  our  most  honored 
and  worthy  pioneer  citizens.  He  leaves  surviving  him  his 
widow  and  two  children,  a  son  and  a  daughter,  to  whom  he  has 
left  the  most  precious  of  all  legacies — the  remembrance  of  a 
well-spent  life  and  an  honored  name. 

John  H.  Bradley  has  built  his  own  monument,  and  has 
builded  well.  His  position  was  conspicuously  prominent  at 
that  place  where  Webster  once  said,  "there  was  plenty  of 
room."  He  had  the  highest  regard  for  the  ethics  of  ihfi  pro- 
fession, and  never  on  any  account  departed  the  least  therefrom. 
By  his  quick  perception  and  studious  life  he  was  always  able 
to  come  into  a  case  well  equipped  for  any  emergency,  and  by 
his  clear  and  wise  expressions  he  was  always  able  to  be  under- 
stood, and  in  practice  met  with  such  success  as  always  attaches 
to  an  honest  and  earnest  advocate.  In  the  trial  of  a  case  he 
was  always  fair  and  honorable,  and  never  resorted  to  any  low 
cunning  or  trickery  to  gain  undue  advantage  over  his  adver- 
sary. He  always  sought  to  present  the  law  and  the  facts  in 
such  a  manner  as  his  judgment  told  him  was  right,  and  would 
abandon  a  case  in  which  he  had  been  employed  rather  than 
consent  to  fraud  or  trickery  by  others  on  his  side  of  the  case. 

He  was  never  elected  judge,  and  yet  for  years  he  served  in 
that  capacity  in  special  cases,  and  that  service  was  so  pure  and 
so  eminent  that  he  was  uniformly  thought  of  and  spoken  of  as 
judge.  His  mind  was  judicial.  His  bearing  commanded 
admiration  and  respect ;  his  rulings  were  clear  and  impartial, 
and,  best  of  all  inspirations  for  a  judge,  he  inspired  the  lawyers 
who  practiced  before  him  with  the  firm  belief  that  his  every 
ruling  was  honest  and  made  with  the  sole  purpose  of  arriving 
at  the  truth  within  the  limits  of  the  law  as  he  understood  it  to 
exist. 

His  life  was  pure  and  genial ;  always  dignified  and  courte- 
ous, honest,  truthful  and  intelligent,  a  faithful  and  constant 
friend,  a  high-minded  and  dignified  citizen. 
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CHARLES  A.  KORBLY. 

Charles  A.  Korblj  was  born  at  Louisville,  Kentucky,  Janu- 
ary 16,  1842,  and  died  at  Indianapolis,  Indiana,  June  13, 
1900.  His  parents  were  from  Alsace.  When  he  was  about 
four  years  old  they  removed  to  Ripley  County,  Indiana,  where 
he  was  brought  up,  and  obtained  his  primary  education  in  the 
country  school,  in  which  he  afterwards  taught. 

Early  in  life  he  was  attracted  to  the  study  of  medicine,  and 
served  three  years  as  assistant  surgeon  in  the  army  during  the 
Civil  War.  After  retiring  from  the  army  he  lived  first  at 
Michigan  City,  Indiana,  where  he  began  to  read  law,  and  soon 
afterwards  moved  to  Madison,  where  he  continued  the  study 
of  law  and  afterwards  became  a  partner  in  practice  with  Hon. 
Henry  W.  Harrington. 

He  soon  took  a  high  place  at  the  bar  of  Southern  Indiana. 
He  married,  at  Madison,  Mary  Bright,  daughter  of  the  late 
Michael  G.  Bright,  who,  with  two  sons  and  a  daughter  sur* 
vivos  him. 

In  1895  Mr.  Korbly  removed  to  Indianapolis  and  associated 
himself  with  Hon.  A.  G.  Smith  in  a  partnership  which  lasted 
until  his  death.  Here  his  ability  was  quickly  appreciated 
and  he  was  accorded  a  rank  among  the  leaders  of  the  bar  of 
the  state.  In  politics  Mr.  Korbly  was  a  Democrat,  and  ad- 
hered to  the  original  principles  and  traditions  of  his  party. 
In  religion  he  was  a  Roman  Catholic  of  the  Ultra-montane 
party,  but  never  controversial  or  intolerant.  He  was  a  man 
of  the  most  liberal  culture,  of  high  and  serious  purpose,  of 
strictest  integrity,  and  of  a  sensitive  moral  nature. 

Mr.  Korbly  was  a  scholar  of  attainments  far  beyond  the 
ordinary.  He  possessed  unusual  power  of  mental  effort  and 
concentration.  He  was  well  read  in  both  German  and  Eng- 
lish literature  and  in  the  natural  sciences.  As  an  advocate  he 
was  never  oratorical,  but  possessed  a  remarkable  power  of  clear 
statement  and  convincing  logic.  As  a  counselor  he  was  exact 
and  careful,  carrying  his  researches  into  the  remotest  sources 
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of  the  law  and  into  every  detail.  As  a  lawyer  he  was  not  only 
learned;  he  was  profound.  Mr.  Korbly  was  always  a  power- 
ful ally  and  a  coarteous  opponent.  No  one  could  associate 
with  him  without  feeling  an  inspiration  to  earnest  effort,  to 
nobler  aims. 

What  Whittier  said  of  Pennsylvania's  great  thinker,  Elisha 
Mulford,  can  be  truly  said  of  him : 

^'Unnoted  as  the  setting  of  a  star 
He  passed ;  and  sect  and  partj  scarcely  knew 
When  from  their  midst  a  sage  and  seer  withdrew 
To  fitter  audience,  where  the  great  dead  are 
In  God's  republic  of  the  heart  and  mind, 
Leaving  no  purer,  nobler  soul  behind.'* 

HENRY  B.  SAYLER. 

Henry  B.  Sayler  was  born  in  Montgomery  County,  Ohio, 
on  the  31st  of  March,  1836.  His  parents  were  Dr.  Martin 
Z.  Sayler  and  Barbara  Sayler.  The  earliest  progenitor  in 
this  country  was  Daniel  Sayler,  who  was  born  in  Switzer- 
land, January  15,  1708,  and  emigrated  to  America,  with  his 
brother,  Jacob  Sayler,  about  1725.  These  two  brothers 
became  the  founders  of  the  two  branches  of  the  Sayler  family 
in  this  country ;  that  founded  by  Jacob  becoming  eminently 
distinguished  for  their  work  in  the  German  Baptist  Church, 
and  that  founded  by  Daniel  becoming  equally  distinguished  in 
politics,  law  and  medicine.  The  earliest  known  ancestor  of 
Judge  Sayler  was  Burckhardt  Sailer,  a  wealthy  citizen  of 
Nuremberg,  Bavaria,  who  died  in  1390,  and  who  lies  buried 
in  St.  Siebald*s  Church,  behind  the  choir.  Judge  Sayler  was 
the  oldest  of  five  children.  His  grandfather  moved  from  Vir- 
ginia to  Ohio  in  1807,  and  was  prominent  in  the  early  politics 
of  Ohio.  In  1836,  soon  after  the  birth  of  Judge  Sayler,  his 
father  and  mother  moved  to  Clinton  County,  Indiana,  and  his 
early  boyhood  was  spent  in  the  then  new  land  of  the  West. 
His  education  was  almost  entirely  that  of  the  common  school, 
his  collegiate  course  being  limited  to  one  year  in  the  Illinois 
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Weslejan  University,  at  Bloomington,  Illinois.  In  1855  he 
went  to  Preble  County,  Ohio,  and  there  taught  school  and 
studied  law  until  February  24,  1859,  when  he  was  admitted 
to  the  bar  of  Ohio  on  an  examination  by  the  Supreme  Court  of 
Ohio.  In  March,  1859,  he  moved  to  Indiana,  spending  a 
few  weeks  at  Delphi,  and  in  May  located  at  Huntington,  where 
he  continued  to  reside,  except  for  a  few  months  at  Indianapolis 
and  Connersville,  until  the  time  of  his  death,  June  18,  1900. 
In  1872,  Judge  Sayler  was  elected  a  member  of  the  House  of 
Representatives  in  Congress,  from  the  Eleventh  Indiana  Dis- 
trict, as  a  Republican.  He  became  distinguished  in  Congress 
in  connection  with  the  subject  of  patents.  On  the  31st  day 
of  March,  1874,  on  the  motion  of  Hon.  Luke  P.  Poland,  of 
Vermont,  he  was  admitted  to  the  bar  of  the  Supreme  Court  of 
the  United  States.  He  became  a  member  of  the  American 
Bar  Association  in  1889  and  for  that  year  was  the  member 
from  Indiana  of  the  General  Council. 

On  the  15th  of  July,  1863,  he  joined  the  Union  Army  and 
was  mustered  in  as  a  first  lieutenant.  lie  was  promoted 
through  the  several  grades  to  and  was  appointed  major  of  the 
118th  Indiana  Volunteers  on  the  3d  of  September,  1863,  and 
served  in  that  grade  until  he  was  mustered  out  of  the  service 
March  3,  1864.  He  was  engaged  in  the  East  Tennessee 
campaign  of  1863-64,  when  the  army  endured  hardships  and 
privations  scarcely  equaled  by  those  endured  by  Washington's 
army  at  Valley  Forge.  He  was  a  member  of  the  Grand  Army 
of  the  Republic  and  of  the  Military  Order  of  the  Loyal  Legion. 
August  15,  1881,  he  was  appointed  Judge  of  the  28th  Judi- 
cial Circuit  and  in  November,  1882,  he  was  elected  to  succeed 
himself  as  Judge. 

During  his  term  of  service  on  the  bench  he  was  noted  for 
his  uniform  kindness  and  courtesy  to  young  men,  for  his  ster- 
ling integrity  and  for  the  justice  of  his  decisions. 

He  was  a  member  of  the  Presbyterian  Church,  and  was 
always  alive  to  its  interests.  He  was  a  commissioner  to  the 
General  Assembly  of  the  Church  on  several  occasions,  and 
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was  chosen  a  member  of  the  General  Assembly's  Committee 
on  the  Revision  of  the  Confession  of  Faith.  This  committee 
was  composed  of  fifteen  ministers  and  ten  elders. 

Wabash  College  conferred  on  Judge  Sayler,  in  1890,  the 
honorary  degree  of  LL.  D.  In  1892  he  became  a  member  of 
the  Prohibition  Party,  with  which  he  acted  until  his  death. 
In  1856  he  was  married  to  Isabella  Hart,  of  Preble  County, 
Ohio.  She  was  always  zealously  loyal  to  his  interests  and 
aspirations,  and  he  always  took  special  pleasure  in  crediting 
to  her  whatever  added  to  his  usefulness  and  distinction. 
She  died  on  the  1st  of  June,  1897,  and  he  never  fully  recov- 
ered from  the  shock.  He  left  surviving  him  two  sons,  Samuel 
M.  Sayler  and  John  M.  Sayler,  both  of  whom  are  in  the  active 
practice  of  law  at  Huntington,  Indiana.  Judge  Sayler  was 
a  lawyer  of  the  old  school,  noted  for  his  sterling  worth  and 
his  keen  appreciation  of  justice.  He  was  thoroughly  versed 
in  the  law,  ranking  easily  with  the  very  best  lawyers  of 
Indiana,  and  had  an  exquisite  sense  of  the  beauty,  the  wisdom 
and  the  justice  of  the  law.  His  life  was  a  busy,  successful 
one,  and  he  died  deserving  and  receiving  the  universal  com- 
mendation of  all  who  knew  him. 


IOWA. 
ORLANDO  B.  AYERS. 

Orlando  Buenos  Ayers  was  born  at  Willoughby,  Lake 
County,  Ohio,  July  26,  1836.  His  father,  Buenos  Ayers, 
was  a  native  of  Massachusetts,  and  his  mother,  Sarah  Osborn, 
of  Connecticut.  He  was,  therefore,  a  New  Englander  by 
heredity. 

During  his  infancy,  his  parents  and  family  moved  to  Hicks- 
ville.  Defiance  County,  Ohio,  where  they  resided  until  1850, 
and  during  their  residence  there,  he  had  the  benefit  and 
advantage  of  the  excellent  common  schools  in  that  state.  The 
family,  in  1850,  moved  to  Wisconsin,  where  they  resided  a 
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short  time,  and  in  1851  moved  to  Henry  County,  Illinois, 
where  their  son  received  a  farther  and  superior  common 
school  education.  After  acquiring  as  thorough  and  extended 
an  education  as  could  be  obtained  in  the  common  schools  of  Illi- 
nois, which  had  then  just  recognition  as  being  among  the  best 
of  any  state,  he  commenced,  in  1861,  the  study  of  the  law. 

He  entered  the  law  oflSce  of  Howe  &  North,  one  of  the 
leading  firms  of  Kewanee,  Illinois,  where  he  pursued  the 
study  of  the  law  with  unremitting  diligence  for  two  years. 
He  was  admitted  to  the  bar  of  the  Supreme  Court  of  Illinois 
in  December,  1868,  and  began  practice  in  Kewanee  directly 
after  his  admission.  He  continued  there  for  nearly  a  year, 
when  he  moved  to  Knoxville,  Iowa.  In  1864,  he  was  married 
to  Annie  L.  Stone,  a  sister  of  William  M.  Stone,  then  Gov- 
ernor of  Iowa.  Mr.  Ayers  was  associated  with  Governor 
Stone  for  a  number  of  years  in  the  practice  of  law  at  Knox- 
ville. During  his  residence  there,  he  also  had  association  in 
practice,  with  his  brother,  S.  P.  Ayers,  and  afterwards  with 
Hon.  James  D.  Gamble,  now  one  of  the  Judges  of  the  Fifth 
Judicial  District  of  Iowa. 

His  practice  became  quite  extended,  not  only  in  Marion 
County,  but  in  the  other  counties  of  the  Fifth  Judicial  Dis- 
trict, and  he  attained  the  very  front  rank  of  his  profession, 
coming  to  be  recognized  as  one  of  the  most  able,  careful  and 
successful  lawyers  in  the  state.  His  success  at  the  bar,  as 
well  as  his  character  for  honesty,  industry  and  fidelity  in  his 
profession,  together  with  his  recognition  as  one  of  the  fore- 
most Christian  citizens  and  public  men  in  his  county  and  dis- 
trict, caused  the  people  to  demand  that  he  should  accept  pro- 
motion to  the  district  bench ;  and  he  was,  in  1886,  elected 
one  of  the  judges  for  the  Fifth  Judicial  District.  His  ser- 
vice as  judge  was  eminently  acceptable.  On  the  bench,  he 
manifested  the  same  characteristics  which  had  marked  his 
career  as  a  lawyer.  He  was  able,  and  always  considerate, 
and  commanded  not  only  the  love  and  respect  of  the  members 
of  the  bar,  but  the  undivided  confidence  of  the  people.     At 
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the  close  of  his  term  of  four  years,  he  was  urged  to  accept  a 
re-nomination,  but  he  declined,  and  after  the  close  of  his 
term,  moved  to  Des  Moines  and  accepted  the  presidency  of 
the  State  Insurance  Company,  which  had  its  principal  office 
and  place  of  business  in  that  city. 

In  the  management  of  the  affairs  of  the  State  Insurance 
Company,  he  exhibited  the  same  sagacious,  intelligent  and 
comprehensive  judgment  which  had  characterized  his  profes- 
sional and  judicial  career. 

While  engaged  in  the  management  of  the  affairs  of  this 
company,  he  was  elected  a  Director  and  Vice-president  of  the 
Bankers  Life  Association.  His  services  and  labors  in  the 
interest  of  that  Association  were  very  beneficial  and  greatly 
appreciated.  He  was  also  at  one  time  President  of  the 
National  Masonic  Accident  Association.  He  was  a  Knight 
Templar  and  an  Odd  Fellow.  ^ 

In  1895,  Judge  Ayers  resigned  his  position  as  President  of 
the  State  Insurance  Company,  and  returned  to  the  practice  of 
the  law — the  profession  of  his  early  choice,  in  which  he  had 
attained  eminence,  and  from  which  he  found  it  quite  impossi- 
ble to  separate  himself.  He  then  organized  the  firm  of  Ayers, 
Woodin  &  Ayers,  of  which  he  was  the  senior  member ;  the 
other  members  were  D.  W.  Woodin,  and  his  son,  W.  S.  Ayers. 
Judge  Ayers  continued  in  practice  with  this  firm  until  his 
death,  which  occurred  March  27,  1900,  at  San  Diego,  Cali- 
fornia. For  some  time  before  he  had  found  his  physical  energies 
more  or  less  impaired,  because  of  something  approximating 
paralysis.  He  went  to  San  Diego  a  few  months  before  his 
death,  in  the  hope  of  restoring  his  impaired  physical  powers  and 
recovering  his  wonted  vigor  and  activity,  but  in  this  hope  he 
and  his  family  were  alike  disappointed. 

Judge  Ayers  died  as  he  had  lived,  an  exemplary.  Christian 
man.  He  was  blessed  with  ten  children,  eight  sons  and  two 
daughters,  all  of  whom,  together  with  his  wife,  survive  him. 
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KENTUCKY. 
GEORGE  MONTGOMERY  DAVIE. 

George  Montgomery  Davie  was  bom  in  Christian  County, 
Kentucky,  March  16,  1848.  His  father,  Winston  J.  Davie, 
was  of  English  origin  and  of  a  North  Carolina  family,  several 
of  whose  members  were  distinguished  in  the  Colonial  and  in 
the  judicial  history  of  the  state,  and  was  a  graduate  of  Yale. 
His  mother,  Sarah  Phillips  Davie,  was  of  a  Georgia  family. 
Both  parents  belonged  to  families  prominent  socially  and 
devoted  to  liberal  education  and  culture. 

The  war  destroyed  the  fortune  of  the  family.  His  father 
wisely  expended  upon  his  son's  education  the  money  he  had 
to  give  him.  After  passing  through  the  schools  of  his  home 
l\e  became  a  student  at  Centre  College  and  then  at  Princeton, 
where  he  was  graduated  in  1868.  After  being  a  student  at 
the  Louisville  Law  School  and  in  the  office  of  Col.  R.  W. 
Wolley  he  was  admitted  to  the  bar  in  1870,  and  entered  upon 
the  trying  ordeal  which  awaits  the  young  lawyer  without 
fortune  and  without  the  helping  hand  of  acquaintances  and 
friends. 

His  success  at  the  bar  was  not  immediate  or  sudden.  He 
was  without  the  showy  forensic  gifts  which  command  a  quick 
but  dangerous  success,  and  he  underwent  the  toilsome  but 
wholesome  apprenticeship  which  falls  to  the  lot  of  most  law- 
yers. His  mind  was  not  one  of  those  exclusively  or  perhaps 
even  peculiarly  adapted  to  the  law.  He  had  very  unusual 
literary  gifts,  and  during  his  last  illness,  selected,  for  private 
publication,  a  number  of  poems  with  which  he  had  amused  his 
leisure  hours — some  of  which  were  original  and  others  trans- 
lations from  Horace.  He  had  a  marked  prediliction  for  liter- 
ature, and  a  wide  range  of  intellectual  interests  and  activities. 
These  qualities,  backed  by  a  good  memory,  unflagging  indus- 
try, courage  and  self-reliance,  would  have  commanded  success 
in  almost  any  pursuit.     He  lacked  the  graces  and  skill  of  an 
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orator.  His  great  stock  of  knowledge,  his  fertility  of  ideas 
and  suggestions,  the  rapidity  of  his  mental  operations,  over- 
crowded him  at  the  moment  of  utterance,  and  made  him  the 
despair  of  stenographic  reporters.  As  a  speaker,  his  ideas 
crowded  each  other,  and  sentence  trod  on  the  heels  of  sentence, 
and  yet  as  an  advocate  before  juries  as  well  as  courts,  he  had 
few  equals.  His  ideas  when  presented,  lacked  in  form  and 
arrangement,  but  he  had  ideas  and  expressed  them,  and  the 
combined  effect  was  what  he  intended  it  to  be.  His  success 
was  great  and  constantly  growing,  up  to  the  time  when  he  was 
suddenly  taken  away. 

After  leaving  Col.  Wolley's  office,  he  was  with  Muir  and 
Bijur,  and  became  their  partner.  The  firm  of  Bijur  and  Davie 
was  dissolved  by  the  early  death  of  Mr.  Bijur,  and  not  long 
after  the  firm  of  Brown  and  Davie  was  formed.  Into  this 
firm  Judge  Humphrey  entered.  Ten  years  ago,  the  lamented 
death  of  Col.  Brown  occurred.  The  survivors  remained 
together  until  Mr.  Davie's  death. 

On  December  5, 1878,  Mr.  Davie  was  married  to  Miss  Mar- 
garet Howard  Preston,  the  daughter  of  Gen.  William  Preston. 
He  left  one  child  to  survive  him,  Preston  Davie. 

After  the  close  of  the  Civil  War,  with  the  return  of  peace, 
our  country  entered  upon  a  new  era,  which  brought  new  activi- 
ties, new  duties,  new  questions,  and  with  them,  the  necessity 
of  adapting  our  laws  to  all  the  new  conditions.  And  this  great 
change  demanded  new  men,  free  from  the  old  habits,  ways  and 
prejudices,  and  willing  and  able  to  help  guide  the  growth  of 
the  new  laws  and  the  new  life  of  the  nation.  George  M. 
Davie,  rich  in -his  natural  gifts,  honest,  earnest  and  fearless  in 
his  moral  gifts,  brilliant,  acute  and  powerful  in  his  mental 
gifts,  and  learned  and  wise  in  his  profession,  was  one  of  the 
greatest,  most  useful  and  successful  among  all  the  new  men  of 
the  new  era.  He  was  a  Gold  Democrat,  and  in  189G  attended 
the  Indianapolis  Convention  and  became  the  Chairman  of  the 
Palmer  and  Buckner  National  Democratic  Committee  in  Ken- 
tucky.     He  was  a  most  untiring  worker  and  did  more  for  that 
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movement  in  the  campaign  of  1896  than  any  other  single  man. 
He  was  the  life  and  spirit  of  the  movement  through  the  iwhole 
Southwest.  He  never  held  any  political  office  of  any  kind 
and  never  aspired  to  one. 

His  noble  ideals,  his  common  sense,  his  knowledge  of  public 
and  private  business,  his  insight  into  human  nature,  his  power 
to  grasp  and  work  out  the  hardest  problems,  his  reading  not 
only  in  the  law,  but  in  many  fields  of  human  thought,  his 
unusual  memory,  and  his  striking  and  attractive  presence  and 
manner  quickly  won  for  him,  and  to.  the  end  held  fast,  the 
faith  and  trust  of  all  who  knew  him.  To  his  seniors  his  bear- 
ing was  ever  of  earnest  and  fitting  respect  and  deference ;  to 
those  of  his  own  day,  he  was  the  best  loved,  most  delightful 
and  interesting;  to  his  younger  brothers  of  the  bar,  of  his 
rich  store  of  learning  and  experience  he  gave  freely 
with  untiring  kindness.  His  most  impressive  trait  was  his 
extraordinary  gentleness,  with  all  of  his  earnestness,  power 
and  vigor.  His  ready  wit,  so  amusing  and  pointed,  was  always 
devoid  of  sting.  He  had  no  pleasure  in  another's  pain ;  he 
rather  sought  to  make  the  victim  of  his  wit  join  in  the  laugh. 
This  power  and  a  delicate  sense  of  humor  he  used  with  success 
in  his  arguments  to  courts  and  juries,  and  often  made  a  point 
clear  and  strong  by  an  odd  and  humorous  way  of  putting  the 
facts  of  the  case.  Every  speech  he  made  was  marked  by  his 
individuality,  and  everything  he  wrote  was  so  filled  with  it 
that  one  familiar  with  him  could  tell  his  work  without  fail. 
There  was  no  labor  too  severe  for  him  in  the  preparation  of 
his  cases  and  the  discharge  of  his  duty  to  his  clients.  His 
research  left  no  authority  unexamined.  His  fertility  of  re- 
sources omitted  no  argument,  no  suggestion,  no  question  that 
might  serve  to  sustain  his  contention. 

WATSON  ANDREWS  SUDDUTH. 

Watson  Andrews  Sudduth  was  born  near  Sharpsburg,  Bath 
County,  Kentucky,  on  March  3,  1854.  He  was  the  son  of 
William  Lane  and  Judith  Dorsey  Sudduth,  and  a  descendent 
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of  Kentucky  pioneers.  His  earlj  education  was  received  at 
home  at  the  hands  of  his  mother,  whose  proud  privilege  it  was 
to  educate  her  five  children.  This  continued  up  to  the  time  of 
his  entering  Centre  College,  Danville,  Kentucky,  from  which 
he  was  graduated  on  June  18,  1874,  standing  second  in  his 
olass.  He  immediately  began  the  study  of  law,  with  the  view 
of  preparing  himself  for  the  Harvard  law  school,  but  business 
reverses  swept  away  his  father's  fortune,  and  his  father's 
death,  which  occurred  shortly  thereafter,  left  him  the  head  of 
the  family,  without  the  means  of  carrying  out  his  cherished 
dream  of  attending  Harvard.  His  legal  education  was  there- 
fore completed  in  the  office  of  his  grandfather.  Judge  Landaff 
Watson  Andrews,  one  of  the  most  noted  lawyers  in  Kentucky, 
a  gentleman  who  was  a  warm  personal  friend  of  Clay  and 
Webster,  who  had  represented  his  district  in  the  twenty-sixth 
and  twenty-seventh  Congresses  of  the  United  States  as  a  Whig, 
although  the  district  was  largely  Democratic,  and  who  had 
presided  as  judge  of  his  circuit  during  the  stirring  times  of 
the  civil  war.  Becoming  associated  with  his  grandfather, 
under  the  name  of  Andrews  &  Sudduth,  he  practiced  his  pro- 
fession in  Flemingsburg,  Kentucky,  until  1888,  at  which  time 
(after  the  death  of  his  grandfather)  he  moved  to  Louisville 
and  formed  a  partnership  with  Henry  L.  Stone,  under  the 
firm  name  of  Stone  &  Sudduth.  This  firm  continued  in  exis- 
tence until  August  15,  1899,  and  was  considered  one  of  the 
strongest  and  ablest  in  Kentucky.  After  the  dissolution  of  the 
firm  of  Stone  &  Sudduth,  Mr.  Sudduth  associated  himself  with 
Lawrence  S.  Leopold  and  Elliott  K.  Pennebaker,  under  the 
firm  name  of  Sudduth,  Leopold  &  Pennebaker,  but  on  Novem- 
ber 29,  1899,  this  firm  was  dissolved  by  the  sudden  death  of 
Mr.  Sudduth,  from  heart  failure,  resulting  from  the  shock 
which  he  sustained  in  a  runaway  accident.  Although  a  com- 
paratively young  man,  Mr.  Sudduth  was  second  to  no  lawyer 
in  Kentucky,  and  had  among  his  clients  many  of  the  largest 
national  concerns.  He  was  well  known  in  the  Supreme  Court 
of  the  United  States,  before  which  high  tribunal  he  had  often 
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argued,  and  it  can  be  justly  said  that  in  his  death  the  bar  of 
Kentucky  lost  one  of  its  ablest  members. 

On  December  17,  1879,  Mr.  Sudduth  married  Miss  Mary 
McConnell,  a  descendant  of  the  pioneer  of  that  name  who 
established  McGonneirs  Station,  now  within  the  corporate 
limits  of  Lexington.  His  wife  and  three  sons,  George  M., 
William  L.,  and  Watson  A.  Sudduth,  Jr.,  survive  him. 


MAINE. 
THOMAS  HAWES  HASKELL. 

Thomas  Hawes  Haskell,  one  of  the  Associate  Justices  of  the 
Supreme  Judicial  Court  of  the  state  of  Maine,  died  at  his  home 
in  Portland,  on  September  24, 1900,  after  a  very  brief  illness, 
the  serious  character  of  which  was  not  suspected  until  the  day 
before  his  death. 

The  week  before  his  death  he  opened  a  regular  nisi  prim 
term  of  his  court  at  Skowhegan,  and  though  weak  and  ill,  con- 
tinued to  sit  each  day.  He  adjourned  his  court  finally  on  the 
morning  of  September  22,  and  reached  his  home  the  same 
evening,  only  two  days  before  his  death. 

The  news  of  his  death  was  a  sad  shock  to  his  associates  on 
the  bench  and  to  the  community  at  large,  for  he  had,  appar- 
ently, been  a  man  of  vigorous  health  and  constitution,  was  only 
fifty-eight  years  of  age,  and  his  friends  might  reasonably  have 
anticipated  for  him  many  more  years  of  useful  service  upon  the 
bench  which  he  had  adorned  for  sixteen  and  a  half  years. 
When  he  adjourned  court,  the  Judge  took  occasion  to  remark 
that  it  was  the  first  time  that  he  had  been  compelled  by  illness 
to  do  so. 

Judge  Haskell  was  born  in  New  Gloucester,  Maine,  May  18, 
1842.  His  father,  Peter  Haskell,  was  a  farmer,  and  his  early 
education  was  limited  to  the  schooling  which  the  country  school 
house  and  a  neighboring  academy  could  afford.  He  was,  how- 
ever, ambitious  to  secure  a  better  education  and  succeeded  in 
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fitting  himself  to  enter  Bowdoin  College,  but  was  prevented 
from  carrying  out  his  cherished  plan  by  the  outbreak  of  the 
civil  war,  in  consequence  of  which  he  enlisted  in  the  Twenty- 
fifth  Regiment  of  Maine  Volunteers. 

Upon  the  expiration  of  the  term  for  which  he  had  enlisted, 
he  found  that  circumstances  were  such  as  to  make  it  imperative 
that  he  should  abandon  all  idea  of  a  collegiate  education,  and 
devote  himself  immediately  to  the  study  of  the  law,  that  he 
might  fit  himself  to  earn  a  livelihood  in  that,  his  chosen  pro- 
fession, as  soon  as  possible.  He  accordingly  became  a  law 
student  in  the  office  of  Judge  Morrill,  at  Auburn,  Maine, 
remaining  there  until  his  admission  to  the  bar  in  1865. 

For  a  time  he  remained  with  his  instructor,  but  removed  to 
Portland  in  1866,  making  that  city  his  permanent  home.  He 
continued  in  active  practice  in  Portland  until  he  was  called  to 
the  bench,  March  81,  1884. 

While  in  practice  he  was  associated  as  law  partner  success- 
ively with  the  late  Charles  W.  Goddafd,  afterwards  judge  of 
the  Superior  Court  of  Cumberland  County,  with  William  W. 
Thomas,  the  present  Minister  of  the  United  States  to  Sweden, 
and  with  Nathan  Webb,  the  present  judge  of  the  United  States 
District  Court  for  the  district  of  Maine. 

Judge  Haskell,  though  his  father  was  a  farmer,  and  his  own 
early  training  was  that  of  a  farmer's  boy,  had  a  natural  apti- 
tude and  love  for  the  law,  which  would  seem  to  have  been 
inherited,  for,  on  his  mother's  side,  he  was  related  to  Ezekiel 
Whitman,  the  third  Chief  Justice  of  Maine,  while  on  his 
father's  side  he  was  related  to  Theophilus  Parsons,  the  second 
Chief  Justice  of  Massachusetts  and  to  the  late  Peleg  W.  and 
Theophilus  Chandler,  of  Boston. 

Both  as  lawyer  and  judge,  he  was  noted  not  only  for  his  firm 
grasp  of  legal  principles,  but  for  an  unusual  quickness  and 
perspicacity  in  their  application  to  the  facts  of  a  case,  however 
complex  and  confusing  they  might  be,  and  a  clearness  of  intel- 
lectual vision  which  enabled  him  to  discern  almost  intuitively 
the  particular  fact  or  group  of  facts  upon  which  a  case  turned. 
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He  was  an  adept  in  all  questions  of  pleading  and  practice,  was 
firmly  attached  to  the  old  forms  of  common  law  pleading,  and 
never  took  kindly  to  any  of  the  innovations  introduced  among 
them  by  statute,  but  stoutly  maintained  that  the  old  forms, 
properly  handled  by  competent  attorneys,  tended  to  simplify 
the  issues  to  be  presented  to  a  jury  and  promoted  the  ends  of 
justice,  and  that  the  statutory  innovations  in  Maine  and  the 
various  codes  of  practice  adopted  in  other  states  simply  encour- 
aged slovenliness  on  the  part  of  the  attorney,  and  tended  to 
confuse  and  make  uncertain  the  issues  presented  to  juries  in 
complicated  cases. 

He  was  a  good  lawyer  and  gained  the  confidence  and  applause 
of  his  clients,  while  in  practice,  and  of  his  associates  on  the 
bench  and  the  members  of  the  bar,  when  called  to  the  bench, 
for  his  ability,  integrity  and  industry. 

His  record  as  a  judge  is  to  be  found  in  the  Maine  Reports 
beginning  with  the  seventy*sixth  volume,  and  continuing  down 
to  volume  ninety-four. 

His  opinions  touch  all  the  great  variety  of  topics  arising  in 
courts  of  last  resort,  having  both  legal  and  equitable  jurisdic- 
tion, and  are  marked  by  their  freedom  from  prolixity,  and  clear, 
forcible  enunciation  of  legal  doctrine.  His  relatives  and  friends 
may  be  well  content  to  point  to  them  as  an  enduring  monument 
to  his  character  and  legal  attainment. 

Though  not  a  graduate  of  Bowdoin  College,  he  received  the 
degree  of  Master  of  Arts  from  that  institution  in  1894,  and 
was  one  of  its  Board  of  Overseers  at  the  time  of  his  death. 

CHARLES  P.  STETSON. 

Charles  P.  Stetson,  for  many  years  a  member  of  the  Ameri- 
can Bar  Association,  died  at  his  home  in  Bangor,  Maine,  on 
the  29th  day  of  September,  1899,  at  the  age  of  64  years. 
Mr.  Stetson  graduated  at  Yale  College  in  the  class  of  1855, 
being  an  honor  man  in  his  class,  and  at  once  entered  upon  the 
study  of  the  law  in  the  office  of  Rowe  &  Bartlett,  a  leading 
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law  firm  in  his  native  city.  His  studies  in  an  office  were  sup- 
plemented by  a  year's  attendance  at  the  Harvard  Law  School, 
from  which  institution  he  was  graduated  in  the  year  1858. 

The  three  years  passed  in  preparing  himself  for  professional 
work  were  years  of  labor  in  a  field  which  was  to  him  entirely 
congenial.  He  developed  an  aptitude  for  the  study  of  legal 
problems  which,  combined  with  a  logical  bent  of  mind,  carried 
him  to  the  fundamental  principles  of  his  cases  both  during  the 
time  of  his  preparation  for  professional  work  and  afterwards 
during  his  professional  career. 

He  early  won  a  place  among  the  leaders  of  the  bar,  which 
he  held  throughout  an  extensive  practice  in  the  federal  as  well 
as  in  the  state  courts. 

During  the  later  years  of  Mr.  Stetson's  life,  his  time  and 
services  were  principally  monopolized  by  corporations  as  their 
counselor,  although  he  never  formally  withdrew  from  general 
practice. 

The  leading  corporations  in  the  part  of  the  state  where 
Mr.  Stetson  resided  had  also  placed  him  in  their  boards  of 
direction  so  that  at  his  death  he  held  many  positions  of  trust, 
and  the  expressions  of  his  associates  in  the  difierent  boards  at 
the  time  of  his  decease  indicated  the  great  value  placed  upon 
his  services  in  the  deliberations  of  these  boards. 

Mr.  Stetson's  high  character  for  integrity  gave  him  a  hold 
second  to  none  upon  the  respect  and  confidence  of  his  clients 
and  fellow-citizens  generally. 

For  political  preferment  he  seemed  to  have  no  desire.  For 
the  law  as  a  science,  for  the  legal  profession,  for  the  judiciary, 
he  entertained  the  most  profound  respect,  and  most  fully  recog- 
nized his  duty  and  obligation  to  advance  professional  standards. 

A  lawyer  now  holding  a  leading  position  on  the  federal 
bench  who  was  much  associated  with  Mr.  Stetson  in  some  of 
the  most  important  litigation  in  the  state,  has  said  in  regard  to 
him  that  although  hardly  surpassed  in  his  thorough  knowledge 
of  decided  cases,  he  never  let  go  of  the  great  principles  of  the 
law ;  that  his  mind  could  never  be  diverted  by  trifles  or  be  led 
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to  sacrifice  the  fundamental  rules,  and  that  he  was  as  true  as 
steel  to  the  right  of  a  cause  and  always  thoroughly  equipped 
to  maintain  that  right  with  force  and  persistency. 

Mr.  Stetson  was  surviyed  by  a  widow  and  an  only  son, 
Charles  Stetson,  a  graduate  of  Yale  of  the  year  1900,  and  at 
present  a  student  at  the  Harvard  Law  School. 


MASSACHUSETTS. 
WILLIAM  CROWNINSHIELD  ENDICOTT. 

William  Orowninshield  Endicott  was  born  in  Salem,  Massa- 
chusetts, November  19,  1826,  and  died  in  Boston,  May  6, 
1900.  He  was  the  son  of  William  Putnam  Endicott  and 
Mary  Orowninshield  Endicott,  and  a  lineal  descendant,  in 
the  eighth  generation,  from  Governor  John  Endicott,  who 
settled  Salem  in  1628.  On  his  father's  side  his  ancestors  for 
five  generations  lived  upon  the  '^  Orchard  Farm,"  in  Salem 
Village,  now  Danversport,  which  was  granted  to  Governor 
John  Endicott  by  the  Oourt  of  Assistants  on  July  S,  1632. 
This  estate,  somewhat  diminished  in  size  from  those  early 
days,  still  remains  in  the  family. 

His  grandfather,  Samuel  Endicott,  moved  to  Salem  at  the 
end  of  the  last  century,  and  led  a  seafaring  life.  At  one  period 
Samuel  Endicott  and  his  five  brothers  were  in  command  of 
vessels  bound  from  Salem  to  distant  ports. 

Jacob  Orowninshield,  his  maternal  grandfather,  was  a  promi- 
nent member  of  Oongress  from  1801  to  1808,  was  appointed 
Secretary  of  the  Navy  by  Jefferson  at  the  beginning  of  his 
second  term,  in  1805,  was  confirmed  by  the  United  States 
Senate,  but  though  his  commission  as  Secretary  of  the  Navy 
is  on  file  in  the  Department  of  State  at  Washington,  he 
declined  the  honor,  and  remained  a  member  of  Oongress 
until  his  death,  in  Washington,  in  1808. 

Mr.  Endicott  was  educated  in  the  public  and  private  schools 
of  Salem,  entered  Harvard  Oollege  in  1843  from  the  Salem 
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Latin  School,  and  was  graduated  therefrom  in  1847.  Among 
his  classmates  were  Charles  Allen,  John  Brooks  Felton,  Henry 
Lamed  Hallett,  Richard  Manning  Hodges  and  Edward  Tuck- 
erman. 

Immediately  after  graduation  Mr.  Endicott  began  to  study 
law  in  the  office  of  Nathaniel  J.  Lord,  at  that  time  a  prominent 
lawyer  in  Salem.  In  1849  and  1850  he  was  at  the  Harvard 
Law  School,  and  in  1851  was  admitted  to  the  Essex  County 
bar.  In  1853  he  formed  a  copartnership — Perry  and  Endi- 
cott— with  Jairus  Ware  Perry,  well  known  as  the  author  of 
'*A  Treatise  on  the  Law  of  Trusts  and  Trustees."  For 
twenty  or  more  years  he  was  a  leader  of  the  bar  until  his 
appointment  to  the  Supreme  Court. 

On  February  23,  1873,  the  General  Court  of  Massachu- 
setts passed  an  act  increasing  the  number  of  the  Associate 
Justices  of  the  Supreme  Judicial  Court  to  six.  At  that  time 
there  was  no  Democrat  upon  the  Supreme  Court.  Governor 
Washburn,  a  Republican  Governor,  appointed  Mr.  Endicott  to 
fill  the  judgeship  thus  created.  The  appointment  was  a  sur- 
prise to  Mr.  Endicott,  as  there  was  no  solicitation  of  any  kind 
for  the  office,  so  far  as  he  knew,  and  his  first  knowledge  of  the 
fact  was  when  the  ofier  was  actually  made.  The  court  at  that 
time  consisted  of  Chief  Justice  Chapman  and  Justices  Horace 
Gray,  Jr.,  John  Wells,  James  D.  Colt,  Seth  Ames  and  Marcus 
Morton.  During  the  next  nine  years  Mr.  Endicott  devoted 
his  time  and  strength  to  the  work  of  the  Court,  and  his  opin- 
ions (378  in  number)  are  to  be  found  in  the  Massachusetts 
Reports,  Vols.  112  to  133.  The  methods  of  work  in  those 
days  were  far  more  laborious  than  at  present,  owing  to  the 
lack  of  employment  of  stenographers  and  type-writers.  In 
the  spring  of  1882  Mr.  Endicott  went  to  Europe,  and  on 
October  31,  1882,  he  resigned  his  seat  upon  the  bench, 
remaining  abroad  for  some  eighteen  months.  At  the  time  of 
his  resignation  Chief  Justice  Morton  alone  remained  of  his 
original  colleagues. 
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In  politics,  at  first  a  Whig,  Mr.  Endicott  became  a  Demo- 
crat upon  the  dissolution  of  the  Whig  party.  Though  he 
never  took  a  very  active  part  in  politics,  he  always  interested 
himself  more  or  less  in  city  and  state  affairs. 

In  1852  and  1853  he  was  elected  a  member  of  the  Common 
Council  of  the  City  of  Salem,  and  again  in  1857,  when  he 
was  chosen  its  President.  From  1858  to  1863  he  was  elected 
City  Solicitor  of  Salem.  In  1870  he  was  a  candidate  for 
Congress  as  a  Democrat  in  the  Essex  district,  and  for  the 
years  1871  to  1873  he  was  Democratic  candidate  for  Attorney- 
General  of  the  commonwealth,  but  failed  to  be  elected  in  both 
cases. 

Mr.  Etidicott  always  took  a  deep  interest  in  the  welfare  of 
Harvard  College.  He  was  a  member  of  the  Board  of  Over- 
seers from  1875  to  1882  and  from  1882  to  1884,  and  a  mem- 
ber  of  the  Corporation  from  1884  to  1895,  when  he  resigned. 
In  1882  he  received  the  degree  of  LL.D.  from  his  alma  mater. 

Mr.  Endicott  was  President  of  the  Salem  Bank  from  1858 
to  1875 ;  president  of  the  Peabody  Academy  of  Science  in 
Salem  from  1868  to  1897 ;  president  of  the  Essex  County 
Bar  Association  from  1869  to  1873;  trustee  of  the  Peabody 
Educational  Fund  from  1891  to  1894 ;  and  trustee  of  Groton 
School  from  1884  to  1896. 

In  the  autumn  of  1884  Mr.  Endicott  was  Democratic  can- 
didate for  Governor  of  Massachusetts.  He  accepted  this 
nomination  much  against  his  will,  and  was  defeated  in  the 
election.  In  February,  1885,  Mr.  Cleveland  sent  for  Mr. 
Endicott,  and  offered  him  a  place  in  his  cabinet  as  Secretary 
of  War.  After  considering  the  matter  for  a  few  days,  Mr. 
Endicott  decided  to  accept  the  position,  and  was  Secretary  of 
War  during  the  four  years  of  Mr.  Cleveland's  first  adminis- 
tration, 1885  to  1889.  After  this  Mr.  Endicott  led  a  retired 
life,  and  his  public  career  was  practically  closed. 
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WILLIAM  SWINTON  BENNETT  HOPKINS. 

William  Swinton  Bennett  Hopkins  was  born  in  Charleston, 
South  Carolina,  May  2,  1836,  and  died  at  Pinehurst,  North 
Carolina,  January  14,  1900. 

He  was  the  son  of  Erastus  Hopkins  of  Northampton,  and  of 
Sarah  H.  Bennett  of  Charleston,  South  Carolina. 

Colonel  Hopkins  was  educated  at  private  classical  schools 
and  at  Williams  College,  where  he  was  graduated  in  the  class 
of  1855,  and  from  which  institution  he  received  subsequently 
the  degrees  of  Master  of  Arts,  and  in  1895  the  degree  of 
Doctor  of  Laws. 

There  were  many  brilliant  men  in  that  class  who  later  dis- 
tinguished themselves  in  the  affairs  of  state  and  nation,  and 
with  whom  Colonel  Hopkins  formed  ties  which  were  never 
severed.  Among  them  may  be  noted  United  States  Senators 
John  J.  Ingalls  and  Phineas  E.  Hitchcock,  Charles  E.  Fitch, 
editor  of  the  Rochester  {N,  Y.)  Democrat^  and  Abram  Lansing, 
since  Treasurer  of  the  state  of  New  York. 

Upon  being  graduated,  he  studied  law  in  the  office  of  the 
late  Justice  William  Allen  in  Northampton  and  at  the  Harvard 
Law  School,  and  was  admitted  to  the  bar  January,  1858. 

His  first  office  was  opened  in  Ware,  in  August  of  the  same 
year,  where  he  practiced  his  profession  until  the  outbreak  of 
the  Civil  War. 

On  October  9,  1861,  he  enlisted  in  the  Thirty-first  Massa- 
chusetts Volunteers,  and  served  as  Captain  until  December, 
1862,  when  he  was  promoted  to  the  rank  of  Lieutenant  Colonel. 
His  Colonel,  Oliver  P.  Gooding,  a  regular  army  officer,  being 
constantly  in  command  of  the  brigade,  his  rank  as  Lieutenant 
Colonel  left  him  in  command  of  the  regiment  from  his  muster 
in  until  April,  1864. 

In  December,  1863,  under  orders,  he  converted  his  regiment 
into  cavalry. 

In  1864,  he  resigned  his  commission  and  was  honorably 
discharged. 
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Upon  leaving  the  army,  Colonel  Hopkins  resumed  his  pro- 
fession and  took  up  the  practice  of  law  in  New  Orleans,  where 
he  remained  from  May,  1864,  until  September,  1866,  during 
part  of  that  period  acting  as  special  counsel  for  the  United 
States  Treasury  Department. 

Returning  to  Massachusetts,  he  established  himself  in 
Greenfield,  where,  from  October,  1866,  to  October,  1873,  he 
practiced  his  profession,  part  of  the  time  in  partnership  with 
the  late  Hon.  David  Aiken.  From  there  he  came  to  Worcester, 
where  he  remained  until  the  time  of  his  death,  being  in  part- 
nership with  the  late  Peter  G.  Bacon,  the  late  Henry  Bacon, 
Frank  Bulkeley  Smith,  and  his  younger  son,  W.  S.  B. 
Hopkins,  Jr. 

From  1871  to  1874,  he  was  District  Attorney  for  the  North- 
western District  of  Massachusetts,  and  from  1884  to  1887, 
District  Attorney  for  the  Middle  District  of  Massachusetts. 

In  1893  he  was  made  City  Solicitor  of  Worcester,  which 
position  he  resigned  in  1897. 

Colonel  Hopkins'  practice  was  mostly  confined  to  civil  courts, 
and  aside  from  his  administration  of  the  office  of  District  Attor- 
ney, his  practice  in  the  criminal  courts  was  limited.  But  few 
important  criminal  cases  were  accepted  by  him,  the  most  nota- 
ble being  his  defense  of  Clark  Hatch,  in  Worcester,  associated 
with  other  counsel,  of  Asa  P.  Potter,  President  of  the  Maverick 
National  Bank,  in  Boston,  and  on  his  first  trial,  of  Dr.  J.  C. 
Moore,  in  Manchester. 

From  early  boyhood.  Colonel  Hopkins  was  a  consistent 
Republican  in  his  political  life,  and  before  he  was  of  the  proper 
age  to  vote,  as  a  '•  Free-Soiler '*  he  went  upon  the  stump  for 
General  Fremont.  His  father  was  a  Free- Soil  and  Repub- 
lican leader  of  the  state  House  of  Representatives,  and  was  a 
prominent  member  of  the  National  Convention  of  1860,  which 
nominated  Abraham  Lincoln.  Twenty  years  later,  his  son, 
Colonel  Hopkins,  was  a  member  of  the  National  Convention 
which  nominated  his  college-mate,  James  A.  Garfield,  to  the 
same  office. 
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His  interest  in  Republican  principles  never  abated,  and  he 
was  ready,  on  important  occasions,  to  speak  in  public  upon  the 
questions  at  issue,  but  he  did  not  care  to  hold  political  office 
and  took  no  part  in  party  management.  Except  where  the 
office  was  of  a  professional  nature.  Colonel  Hopkins  always 
declined  official  stations. 

He  was  honored  by  being  chosen  permanent  chairman  of 
the  Republican  state  convention  in  1897. 

Colonel  Hopkins,  at  the  time  of  his  death,  was  President  of 
the  Worcester  County  Bar  Association,  which  position  he  had 
held  for  eleven  years. 


MICHIGAN. 
SULLIVAN  M.  CUTCHEON. 

For  Sullivan  M.  Cutcheon  the  end  of  a  well-ordered  life 
came  on  April  18, 1900,  when  he  was  at  the  height  of  a  steadily 
widening  and  deepening  influence  in  the  communities  with 
which  he  was  in  contact. 

The  son  of  the  Rev.  James  McCutcheon  and  Hannah 
McCutcheon  (both  Scotch -Irish,  and  he  a  Free-will  Baptist 
minister),  he  was  born  at  Pembroke,  New  Hampshire,  on 
October  4,  1833,  the  fifth  child  in  a  family  of  six  sons  and 
four  daughters.  Eight  years  before  he  was  born,  the  opening 
of  the  Erie  canal  had  begun  to  attract  the  young  men  of  New 
England  to  the  rapidly  developing  West.  His  elder  brother, 
Lewis,  early  crossed  the  mountains,  travelling  through  the 
country  north  of  the  Ohio  River,  then  breaking  up  into  states; 
he  gave  popular  lectures  on  the  subject  of  physiology.  In  this 
vocation  he  not  only  came  in  contact  with  the  educators  of  the 
new  West,  but  he  also  met  with  considerable  financial  success. 
Sullivan,  having  accompanied  his  brother  to  New  York  state 
on  one  of  these  lecture  trips,  borrowed  enough  money  to  spend 
a  year  or  more  in  study,  first  at  McGrawville,  New  York,  and 
afterwards  at  Oberlin,  Ohio ;  and  it  was  from  Oberlin  College 
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that  as  a  junior  he  entered  the  class  of  1856  at  Dartmouth 
College.  At  that  time  the  terms  at  Dartmouth  were  arranged 
with  a  view  to  permitting  students  to  teach  winter  schools,  and 
during  a  part  of  his  senior  year  Mr.  Cutoheon  taught  at  the 
Ypsilanti  Seminary,  Michigan,  where  his  elder  sister,  Harriet, 
was  the  preceptress.  To  this  school  he  returned  as  principal, 
after  graduating  among  the  first  of  his  class ;  and  in  1858  he 
was  called  to  Springfield  to  superintend  putting  in  operation 
the  free  public  school  system  at  the  capital  of  Illinois.  While 
in  Springfield  he  studied  law,  and  was  admitted  to  the  bar  ;  he 
formed  the  acquaintance  of  Abraham  Lincoln  and  played  ball 
with  him  during  those  hours  of  relaxation  that  Lincoln  found 
time  for  during  the  increasing  activities  of  political  life. 

In  December,  1859,  Mr.  Cutcheon  married  Josephine  Louise 
Moore,  and  the  next  year  they  returned  to  Ypsilanti,  where  he 
opened  a  law  office. 

A  young  lawyer,  widely  acquainted,  very  popular  and  an 
effective  speaker,  Mr.  Cutcheon  was  elected  to  the  state  legis- 
lature at  the  outbreak  of  the  civil  war.  His  companions  were 
selected  from  among  the  ablest  lawyers  and  the  most  respected 
business  men  of  the  state.  Great  constitutional  questions 
were  debated,  and  right  conclusions  were  reached  in  that  back- 
woods capital  at  Lansing.  During  the  sessions  of  1863-4, 
Mr.  Cutcheon  was  Speaker  of  the  House,  although  he  was  the 
youngest  man  in  it.  During  his  services,  the  qualities,  fair- 
ness and  impartiality  which  in  after  life  proved  among  the 
most  useful  of  all  his  qualifications,  both  to  himself  and  to 
others,  came  to  be  recognized.  Mr.  Cutcheon  liked  politics  as 
politics.  He  liked  the  excitement  of  the  game,  the  influ- 
encing of  men  to  right  ways  of  thinking  on  topics  of  state,  the 
excitement  of  victory.  He  was  a  great  campaigner,  because 
to  many  of  the  graces  of  the  orator,  he  added  the  one  essen- 
tial, absolute  sincerity  and  intense  moral  earnestness. 

After  his  legislative  service  ceased  in  1865,  he  never  again 
held  an  elective  political  office.  Congressional  aspirations, 
which  if  persisted  in  must  have  been  successful,  he  put  aside. 
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first,  for  the  sake  of  party  harmony  and,  afterwards,  because 
he  had  found  a  more  congenial  sphere  of  activity.  Appointed 
by  Lincoln,  removed  by  Johnson  and  reappointed  by  Grant, 
Mr.  Cutcheon  was  for  seven  years  the  National  Bank  Exam- 
iner for  Michigan  and  Indiana ;  and  during  those  years  he 
acquired  that  intimate  knowledge  of  the  banking  business 
which  he  afterwards  utilized  not  alone  as  president  of  the  Dime 
Savings  Bank  of  Detroit  and  of  the  Ypsilanti  Savings  Bank, 
but  also  preeminently  in  his  professional  handling  of  great 
estates. 

In  1877,  Mr.  Cutcheon  was  appointed  United  States  Dis- 
trict Attorney  for  the  eastern  district  of  Michigan,  and  with 
the  appointment  came  the  opportunity  for  wider  professional 
work  than  was  afforded  by  practice  in  a  small  town.  Already 
his  acquaintance  throughout  the  state  of  Michigan  was  wide; 
for,  besides  having  come  in  contact  with  the  bankers  and  busi- 
ness men  of  both  peninsulas,  he  had  presided  over  the  delib- 
erations of  the  Constitutional  Convention  of  1873,  a  body  of 
eighteen  able  men  who  presented  changes  in  the  organic  law 
of  the  state,  but  whose  work  was  rejected  by  a  people  unwilling 
to  give  up  the  extreme  limitations  on  legislative  action  adopted 
in  1850.  At  this  time  the  district  bench  was  occupied  by 
Judge  Henry  B.  Brown,  now  a  Justice  of  the  Supreme  Court 
of  the  United  States.  It  was  Mr.  Cutcheon's  theory  that  his 
duty  was  not  so  much  to  obtain  convictions  as  to  see  that  jus- 
tice was  done  ;  and  his  success  with  juries  was  due  largely  to 
their  implicit  confidence  in  his  presentation  of  the  case.  With 
offenders  he  was  severe;  but  to  the  unfortunate  he  was  kind 
and  helpful. 

A  jurist  rather  than  an  advocate,  it  was  his  pleasure  to  take 
up  an  intricate  case  and  study  it  in  all  its  phases,  giving  par- 
ticular attention  to  the  historical  side.  Notable  among  his 
researches  were  his  studies  into  the  laws  relating  to  suicide, 
especially  in  relation  to  life  insurance ;  and  his  researches  into 
the  laws  relating  to  bequests  for  public  uses  as  developed  in  the 
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Detroit  water  works  case  that  grew  out  of  the  Hurlbut  estate 
bequests. 

He  placed  his  business  aptitude  at  the  service  of  the  com- 
munity in  various  effective  ways.  He  quieted  financial  dis- 
putes that  would  have  ripened  into  business  scandals.  From 
his  own  income,  which  was  more  than  ample  to  support  his  quiet 
mode  of  life,  he  gave  with  great  comparative  liberality  to 
various  public  benevolences  in  which  he  was  keenly  interested. 
Especially,  however,  was  he  able  to  obtain  for  the  Young  Men's 
Christian  Association,  for  Harper  Hospital,  and  for  other  such 
institutions,  the  large  gifts  which  came  the  more  willingly 
because  they  were  to  be  dispensed  under  his  active  direction  ss 
president  of  those  institutions. 

To  charities  and  benevolences,  and  to  the  spiritual,  temporal 
and  administrative  work  of  the  Presbyterian  Church,  he  gave 
largely  of  his  time,  thought  and  means.  It  was  a  pleasure  to 
work  with  him,  for  he  found  out  and  utilized  the  best  that  was 
in  his  colleagues.  His  own  mind,  enriched  by  constant  study 
and  reading,  as  well  as  by  travel,  was  constantly  open  to  new 
truth.  There  was  never  anything  reactionary  in  his  dispo- 
sition ;  but  his  sympathies  and  his  help  were  always  given  to 
the  progressive  party,  even  while  he  accepted  extreme  theories 
tentatively,  and  for  himself  allowed  old  truths  to  be  modified 
rather  than  abandoned. 

As  a  member  of  the  Michigan  delegation  on  the  commission 
to  secure  uniformity  in  state  laws,  he  was  regular  in  his  attend- 
ance at  the  meetings,  and  earnest  in  securing  legislation, 
especially  on  the  subject  of  negotiable  instruments. 

At  difierent  times  he  was  president  of  the  Michigan  Bar 
Association  and  of  the  Michigan  Bankers  Association,  and  for 
several  years  he  was  a  member  of  the  state  Military  Board. 

Touching  the  life  of  the  community  at  so  many  points,  it  is 
small  wonder  that  his  death,  coming  at  a  time  when  his  useful- 
ness was  greatest,  brought  forth  expressions  of  appreciation 
from  many  widely  different  elements,  each  of  which  felt  that 
he  belonged  to  them  by  peculiar  personal  ties. 
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MINNESOTA. 

■ 

WILLIAM  E.  TODD. 

William  Elmer  Todd,  of  Albert  Lea,  Minnesota,  a  well- 
known  public  man  in  that  state,  was  born  at  Geneva,  Kane 
County,  Illinois,  August  14,  1853,  and  died  at  Mankato, 
Minnesota,  November  11,  1899.  His  sudden  and  untimely 
death  was  a  great  shock  to  his  legion  of  friends  and  a  great 
loss  to  the  community  and  the  state.  Mr.  Todd  was  in  the 
prime  of  his  manhood  and  his  usefulness,  and  he  was  withal  a 
man  of  strong  parts,  a  rare,  accomplished  and  brilliant  lawyer, 
a  faithful  public  official  and  a  knightly  gentleman.  His  fam- 
ily moved  to  Merrimac  County,  Wisconsin,  in  1855,  where 
Mr.  Todd  obtained  his  early  education.  After  attending  the 
high  school  at  Columbus,  Wisconsin,  in  1869,  he  entered  the 
Jeiferson  Liberal  Institute  at  Jefferson,  Wisconsin,  where  he 
remained  two  years,  paying  his  way  through  school  by  outside 
work.  He  entered  the  University  of  Wisconsin  at  Madison, 
and  graduated  with  honors  in  1877.  He  was  married  to  Miss 
Alice  I.  Coapman,  February  22,  1880,  and  in  1881,  after 
having  been  admitted  to  the  bar,  he  removed  to  Albert  Lea, 
Minnesota,  where  he  has  since  resided.  lie  was  a  member  of 
Apollo  Commandery  No.  12,  Knights  Templar. 

Mr.  Todd  always  took  an  active  part  in  the  affairs  of  his 
community  and  his  state,  and  held  a  number  of  public  posi- 
tions, the  duties  of  which  he  discharged  with  much  honor  and 
credit  to  himself. 

Inheriting  a  strong  intellect,  Mr.  Todd  was  from  his  early 
childhood,  a  close  student  of  literature  and  a  lover  of  nature 
and  of  art.  As  he  grew  in  his  profession,  its  grand  princi- 
ples fascinated  him,  and  up  to  the  hour  of  his  death  he  pur- 
sued the  study  in  his  chosen  field  with  devoted  zeal  and  in- 
dustry. He  literally  "  died  in  the  harness,'*  being  stricken 
down  by  apoplexy  while  in  the  federal  court  room  at  Mankato, 
engaged  in  the  trial  of  a  case. 
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Mr.  Todd  had  secured  a  large  clientage  and  a  lucrative 
practice ;  he  was  the  attorney  for  numerous  business  firms  and 
associations,  and  a  number  of  railroad  corporations,  and  he 
had  an  extensive  general  practice  as  well. 

A  brother  lawyer  thus  describes  Mr.  Todd's  professional 
character : 

'^  His  knowledge  of  the  law  was  reinforced*  by  an  almost 
intuitive  understanding  of  human  nature,  and  these  qualifica- 
tions were  the  real  foundation  of  his  success  as  a  practitioner 
in  the  district  and  supreme  courts  of  Minnesota,  Wisconsin 
and  South  Dakota.  His  analytical  mind  rarely  failed  to  dis- 
cover the  flaws  in  the  testimony  of  a  witness  or  the  weakness 
in  the  argument  of  an  opposing  counsel,  and  his  earnest  man- 
ner and  persuasive  voice  impressed  the  logic  of  his  case  upon 
the  hearer  with  convincing  force.  He  always  tried  his  cases 
promptly  and  fairly." 

His  personal  qualities  were  most  striking.  He  was  a  man 
of  attractive  presence,  bright,  spirited  and  debonair.  His 
large,  warm  heart  matched  his  active,  intelligent  brain.  From 
his  boyhood  his  character  was  pure  and  noble.  He  is  sur- 
vived by  his  wife  and  a  daughter. 


MISSISSIPPI. 
ROBERT  ANDREWS  HILL. 

On  the  morning  of  the  2d  of  July,  1900,  at  his  home  in 
Oxford,  Mississippi,  Judge  Robert  Andrews  Hill,  laden  with 
years  and  the  fruits  of  a  life  well  spent,  passed  to  his  lust  rest 
and  reward  as  gently  as  a  child  falls  asleep.  There  were  no 
clouds  about  his  western  horizon,  and  his  sun  went  down  amid 
a  radiance  that  suggested  the  beauty  and  the  glory  of  the  day 
through  which  he  had  passed  and  for  which  he  had  lived  and 
builded  his  character. 

For  some  time  previous  to  his  death  Judge  Hill  was  the 
oldest  living  United  States  Judge,   having   passed   into  his 
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ninetieth  year  on  the  25th  of  March,  1900.  He  was  born  in 
Iredell  County,  North  Carolina,  in  1811,  moved  to  William- 
flon  County,  Tennessee,  in  1816,  and  lived  with  his  parents 
and  worked  upon  a  farm  until  after  his  marriage  in  1833  to 
Miss  Mary  Luckey  Andrews,  with  whom  he  lived  for  sixty-six 
years  and  by  whom  he  had  two  children,  a  son  and  a  daughter, 
one  of  whom,  Mrs.  George  R.  Hill,  survives  him.  He  became 
a  justice  of  the  peace  in  1885,  at  that  time  an  important 
office  in  Tennessee,  which  position  he  held  till  he  began  the 
practice  of  law  in  1844.  He  was  elected  prosecuting  attorney 
for  his  district  by  the  legislature  in  1847,  and  again  at  the 
polls  in  1853,  in  which  capacity  he  continued  to  serve  the 
people  till  1855,  when  he  moved  to  Jacinto,  Tishomingo 
County,  Mississippi,  where  he  formed  a  law  partnership  with 
Judge  John  F.  Arnold.  He  was  elected  probate  judge  in 
1858  and  served  until  1865,  when  he  was  appointed  as  special 
chancellor  for  his  district  by  Governor  Sharkey.  This  posi- 
tion he  held  until  the  establishment  of  the  regular  courts 
under  the  new  constitution  of  the  state  after  the  civil  war. 
At  the  beginning  of  the  war  he  was  too  advanced  in  years  to 
be  subject  to  active  military  service,  but  the  gentleness  and 
strength  of  his  character  combined  with  his  rare  common 
sense  rendered  him  practically  invaluable  as  a  mediator  be- 
tween the  armed  forces  and  the  people  of  that  portion  of  the 
state  in  which  he  lived.  He  was  a  member  of  the  constitu- 
tional convention  in  1865  and  took  an  active  part  in  framing 
the  present  judicial  system  of  the  state.  He  was  appointed 
United  States  District  Judge  for  the  state  of  Mississippi  in 
1866  by  President  Johnson.  In  this  capacity  he  served  the 
state  and  the  United  States  with  great  credit  and  distinction 
until  his  resignation  in  1891.  After  his  retirement  he  gave  a 
large  portion  of  his  time  to  his  family  and  to  his  immediate 
friends,  and  among  the  latter  he  was  always  happy  to  count 
"  the  boys  *'  of  the  university,  and  especially  those  of  the  law 
classes,  to  whom  he  delivered  lectures  regularly  every  session, 
and  for  whom  he  acted  as  judge  of  their  moot  courts,  which  he 
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succeeded  in  making  so  much  like  real  courts  as  to  make  them 
a  source  of  much  interest  to  himself  and  profit  to  them.  Nor 
was  the  profit  all  theirs,  for  his  interest  in  them  was  not 
greater  than  theirs  in  him,  and  in  their  bright  faces  and  from 
their  cheerful  conversation  he  saw  and  heard  so  much  of  youth 
that  in  head  and  heart  he  forgot  to  grow  old.  There  was  a 
little  dimness  of  vision,  a  little  dullness  of  hearing,  a  little 
stooping  of  the  shoulders,  but  his  head  was  still  erect  and  in 
his  heart  was  a  fountain  of  youth,  thanks  to  the  boys  and  his 
young  friends  everywhere. 

His  early  years  were  spent  among  public  and  private  schools 
and  well-equipped  colleges  and  universities,  but  he  acquired, 
among  an  honest  and  religious  country  folk,  habits  of  industry 
and  integrity,  and  treasured  in  a  retentive  memory  those 
things  which  make  a  man  good,  learned  and  great.  He  was 
a  devout  Christian,  an  honored  citizen,  a  beloved  and  trusted 
friend,  a  peace-loving  but  courageous  man,  a  kind,  tender, 
loving  and  lovable  husband,  father  and  grandfather,  a  just 
judge — perfectly  approachable  and  absolutely  incorruptible. 
He  was  a  member  of  the  American  Bar  Association,  and  at 
one  time  President  of  the  Mississippi  Bar  Association.  He 
filled  well  every  station  in  life  to  which  duty,  pleasure  or 
honors  called  him,  and  it  is  with  no  dimmed  vision  that  those 
who  knew  him  best  can  see  that  he  has  entered  fully  into 
whatever  there  is  of  rest  and  reward  for  the  good,  the  brave 
and  the  true. 


MISSOURI. 
JAMES  M.  LEWIS. 

James  M.  Lewis  was  born  in  Polk  County,  East  Tennessee^ 
in  1858;  he  was  of  Scotch-Trish  ancestry,  and  was  named 
after  his  maternal  grandfather.  He  was  educated  at  the  Uni- 
versity of  Tennessee,  and  at  the  age  of  nineteen,  he  came  to 


-^ 


JAMBS   H.    LBWIS.  618 

St.  Louis  and  became  a  student  in  the  law  office  of  his  relative, 
ex-Senator  John  B.  Henderson.  He  was  admitted  to  practice 
as  an  attorney  and  counselor- at-Iaw,  in  1879,  in  St.  Louis,  and 
soon  thereafter  removed  to  Louisiana,  Pike  County,  Missouri, 
where  he  began  the  practice  of  his  profession.  He  returned  to 
St  Louis  in  the  spring  of  1882,  and  became  associated  in  the 
practice  with  his  preceptor,  General  Henderson,  and  remained 
with  him  until  the  latter  removed  to  Washington. 

Mr.  Lewis  continued  steadily  in  practice  until  his  death  and 
stood  well  among  his  professional  brethren.  He  was  engaged 
in  some  of  the  most  important  cases  ever  tried  before  the 
courts  of  his  state,  and  always  attended  to  the  interests  of  his 
clients  as  a  diligent,  honorable  and  high-minded  advocate. 
Notably  among  these  cases  was  that  involving  the  possession 
and  management  of  the  St.  Louis  Post-Dispatch,  in  which  he 
represented  Charles  H.  Jones  as  against  Joseph  Pulitzer  and 
others. 

He  was  elected  a  Vice-President  of  the  American  Bar  Asso- 
ciation from  Missouri  at  Saratoga,  New  York,  in  1890,  and  at 
Milwaukee,  Wisconsin,  in  1898. 

In  February,  1897,  Governor  Stephens  appointed  Mr.  Lewis 
police  commissioner  for  the  City  of  St.  Louis,  and  he  was 
selected  for  vice-president  of  the  board,  in  which  capacity  he 
continued  until  he  resigned  in  the  fall  of  1898. 

He  was  a  member  of  the  St.  Louis,  Jockey  and  Noonday 
Clubs,  a  Knight  Templar,  a  Shriner  and  a  member  of  other 
fraternal  organizations.  His  many  companionable  qualities 
made  him  an  exceedingly  popular  clubman.  He  was  a  gentle- 
man in  the  very  best  sense  of  that  word.  In  the  practice  of 
his  profession  he  was  at  all  times  the  soul  of  honor,  and  in  the 
conduct  of  his  business  the  interests  of  his  clients  were  ob- 
served with  the  utmost  degree  of  fidelity  and  integrity.  In 
his  death,  the  St.  Louis  bar  has  lost  a  member  who  bade  fair 
to  take  rank  among  its  best  ornaments. 
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NEBRASKA. 
NATHAN  S.  HARWOOD. 

Nathan  S.  Harwood,  of  Lincoln,  Nebraska,  died  January 
5,  1900.  He  was  the  representative  of  a  large  class  of  per- 
sons in  modern  times,  and  especially  in  this  country,  who,  by 
industry,  perseverance  and  native  talents,  are  able,  from  hum- 
ble beginnings,  to  advance,  by  steady  gradations,  to  positions 
of  prominence  and  influence. 

He  was  born  on  the  18th  of  June,  1843,  at  Corey !s  Lake, 
near  Constantine,  St.  Joseph's  County,  Michigan,  the  young- 
est of  a  family  of  nine  children,  and  had  the  misfortune  to 
lose  his  mother,  by  death,  at  the  age  of  eight  years.  Shortly 
afterwards  the  family  moved  to  Blackhawk  County,  Iowa, 
and,  having  completed  the  common  school  course,  he  began 
his  higher  education  in  the  fall  of  1860  at  the  Upper  Iowa 
University,  at  Fayette.  In  1861,  however,  his  student  life 
was  interrupted  by  the  outbreak  of  the  Civil  War,  and  in 
August  of  that  year,  at  the  age  of  seventeen,  he  enlisted  in 
the  9th  Iowa  Volunteer  Infantry,  but  was  invalided  and  dis- 
charged soon  after  the  battle  of  Pea  Ridge,  in  which  he  par- 
ticipated with  his  regiment. 

Resuming  his  studies,  he  remained  at  the  university  until 
the  early  spring  of  1864,  when  his  health  had  so  far  recuper- 
ated that  he  accepted  a  commission  as  First  Lieutenant  in  the 
46th  Iowa  Volunteer  Infantry,  and  reentered  the  military 
service,  in  which  he  continued  until  his  regiment  was  mustered 
out  at  the  close  of  the  war.  Subsequently  he  completed  his 
collegiate  course  at  Hillsdale  College,  Michigan,  and  in  1870 
was  graduated  from  the  college  of  law  at  Albany,  New  York. 
In  the  winter  of  1871  he  moved  to  Lincoln,  Nebraska, 
where  he  began  the  practice  of  his  profession,  and  where  he 
afterwards  resided  until  his  death. 

The  life  of  a  lawyer,  unless  it  is  diversified  by  occasional 
excursions  into  the  field  of  politics,   or  by  employment  in 
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causes  of  public  notoriety,  is  aiSfected  by  but  few  incidents  of 
general  interest.  Its  pathway  traverses  a  more  or  less  elevated 
but  monotonous  plain  devoid  of  variety  and  of  the  picturesque. 
Its  incessant  labors  are  performed  in  the  secrecy  of  the  closet 
and  the  comparative  obscurity  of  the  court  room,  and  its  pecu- 
niary rewards  are  small.  The  applause  of  successful  endeavor 
is  that  of  the  feW  persons  who  are  directly  interested  in  the 
results  of  particular  litigations.  Adventitious  aids  Mr.  Har- 
wood  had  not,  but  he  speedily  attained  to  a  well- deserved 
reputation  for  ability,  integrity,  industry  and  perseverance 
which  elevated  him  to  a  position  in  the  front  rank  of  his  pro- 
fession, and  which  secured  for  him  universal  respect  and  honor 
in  the  state  and  city  of  his  adoption.  The  principal  occupa- 
tion of  a  lawyer,  more  especially  in  a  young  and  growing 
commonwealth,  is  that  of  leadership  in  the  modern  substitute 
for  private  war.  Controversies  that  were  formerly  settled  by 
tilt  and  tourney  or  with  lance  in  rest  by  barons  and  their 
armed  retainers,  are  now  fought  out,  with  less  harmful  weapons, 
before  courts  and  juries ;  but  the  importance  of  the  matters  at 
stake  is  often  as  great,  and  the  passions  enlisted  are  the  same, 
as  in  the  older  contests.  Nothing,  therefore,  can  speak  more 
highly  of  the  character  of  a  man  than  that  for  a  third  of  a 
century  he  has  been  actively  engaged  in  the  successful  practice 
of  the  law,  having  had  committed  to  his  care  a  great  number 
of  important  and  hotly- contested  cases,  and  that  at  the  end  of 
that  time  he  departed  this  life  universally  esteemed  as  an 
upright,  honorable  and  courteous  gentleman,  and,  wherever 
known,  respected  and  mourned  by  his  contemporaries — with 
the  envied  and  enviable  reputation  of  a  '^  true  knight.*'  This 
much  can  be  said  of  him.  It  goes  without  saying,  perhaps, 
that  such  a  man  was  familiar  with  the  main  facts  of  history, 
especially  of  his  own  country ;  that  he  took  a  lively  interest 
in  the  political  and  social  questions  of  his  time,  and  in  litera- 
ture, the  arts  and  sciences,  and  the  progress  of  civilization, 
and  that  he  contributed  to  the  extent  of  his  abilities  towards 
the  solution,  for  himself  and  associates,  of  those  problems  of 
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life  and  mind  upon  the  correct  solution  of  which  are  depend- 
ent the  perpetuity  of  our  institutions  and  the  continued  intel- 
lectual development  and  moral  well-being  of  the  race. 


NEW  HAMPSHIRE. 
HARRY  BINGHAM. 

Harry  Bingham  was  born  in  Concord,  Vermont,  March  80, 
1821.  He  was  descended  from  Thomas  Bingham  3rd,  who 
came  from  England  to  Norwich,  Connecticut.  He  was  edu- 
cated in  the  academy  at  Lyndon,  Vermont,  and  at  Dartmouth 
College;  he  graduated  from  the  latter  institution  in  1843. 
Later  he  studied  law  in  Concord  and  Lyndon,  and  with  Harry 
Hibbard  at  Bath,  New  Hampshire.  He  was  admitted  to  the 
bar  of  New  Hampshire  in  1846,  and  in  the  same  year  began 
the  practice  of  his  profession  in  Littleton,  where  he  afterwards 
resided.     He  died  at  that  place  September  12,  1900. 

Among  his  partners  in  more  than  half  a  century  have  been 
his  brother,  Geo.  A.  Bingham,  Chief  Justice  Woods  and  his 
son,  Edward  Woods,  both  of  Bath.  Mr.  Bingham's  associates 
at  the  time  of  his  death  were  John  M.  Mitchell,  of  Concord, 
Albert  S.  Batchellor,  editor  of  state  papers,  and  William  H. 
Mitchell,  both  of  Littleton.  Probably  no  contemporary  law- 
yer in  the  state  had  been  engaged  in  the  trial  of  more  impor- 
tant cases  than  Mr.  Bingham.  Prominent  among  them  were 
the  celebrated  Concord  Railroad  cases  and  the  investigation 
into  the  administration  of  President  Bartlett  of  Dartmouth 
College. 

Mr.  Bingham  was  from  his  youth  a  Jeifersonian  Democrat. 
In  1861  he  was  elected  to  represent  Littleton  in  the  legisla- 
ture, and  was  re-elected  seventeen  times.  He  was  a  member 
of  the  Constitutional  Convention  of  1876,  and  chairman  of  the 
committee  on  the  legislative  department.  He  also  served  two 
terms  in  the  state  senate,  1883  and  1885.     He  was  twice 
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nominated  for  Congress  and  seven  times  named  by  his  party's 
representatives  in  the  legislature  for  the  United  States  senate. 
He  was  a  delegate  to  the  National  Conventions  of  1872, 1880, 
1884  and  1892,  and  candidate  for  Presidential  Elector  in 
1864,  1888  and  1896.  He  was  named  chief  justice  of  the 
supreme  court  in  1874  by  Governor  Weston,  but  was  defeated 
by  division  in  the  council.  In  1880  he  declined  an  appoint- 
ment to  the  bench  tendered  him  by  Governor  Head. 

He  was  a  member  of  several  learned  societies,  and  from 
1893  until  his  death,  was  president  of  the  Grafton  and  Coos 
Bar  Association.  Of  late  years  he  had  made  many  important 
contributions  to  political,  philosophical  and  historical  literature. 
He  was  one  of  the  national  Democrats  who  steadfastly  refused 
from  the  first  to  support  the  principles  and  candidates  of  the 
Chicago  platform. 

This  brief  outline  of  the  more  salient  points  of  his  career 
may  well  be  supplemented  by  the  very  accurate  analysis  of  his 
character  and  accomplishments  as  a  man  and  as  a  lawyer  which 
was  lately  placed  upon  the  records  of  the  Supreme  Court  of 
New  Hampshire  by  request  of  the  bar  of  Grafton  County. 

"By  the  death  of  Harry  Bingham,  the  state  of  New  Hamp- 
shire has  lost  a  good  citizen,  a  learned  and  conscientious  law- 
yer and  an  honest  man. 

"He  was  sturdy  and  resolute  in  his  opinions,  which  he  formed 
by  careful  and  patient  study  and  reflection,  and  which,  while 
seriously  examining  and  weighing  all  arguments  against  them, 
he  was  always  ready  to  defend. 

"  He  was  animated  by  a  spirit  of  the  loftiest  patriotism  and 
he  never  consented  to,  or  supported  a  policy  which  his  judg- 
ment did  not  hold  to  be  for  the  public  welfare. 

"  Being  endowed  by  nature  with  superb  physical  and  mental 
powers  and  unquestioned  genius  for  the  law,  by  conscientious 
efforts  and  study  and  unwavering  fidelity  to  the  courts  and  his 
clients,  he  early  achieved  and  for  more  than  half  a  century 
maintained,  an  exalted  rank  in  his  profession. 

"  His  kindly  nature  and  generous  spirit  endeared  him  to  his 
professional  brethren,  and  his  recognized  lofty  principles  of 
40 
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action  and  uniform  uprightness,  ensured  for  him  public  con- 
fidence and  trust. 

'^  Honored  is  the  state  which  numbers  among  its  citizens 
such  men. 

^*  While  recognizing  his  profound  legal  learning,  we  are  not 
unmindful  of  his  broad  statesmanship  and  his  attainments  in 
literature,  history  and  philosophy,  in  all  of  which  lines,  during 
his  long  life,  he  was  a  diligent  and  thorough  student,  and 
became  a  master. 

^^  The  fine  traits  of  his  nature  were  manifested  by  the  calm- 
ness with  which  he  bore  a  long  and  hopeless  sickness,  during 
which  he  examined  with  judicious  fairness  his  long  life,  and 
was  able  to  feel  that  he  had  run  a  good  course,  and  could  meet 
the  inevitable  earthly  end  with  an  unfaltering  trust :  ^  Like 
one  that  wraps  the  drapery  of  his  couch  about  him  and  lies 
down  to  pleasant  dreams*." 

JOHN  LANGDON  SPRING. 

John  Langdon  Spring,  of  the  New  Hampshire  bar,  died  at 
his  home  in  Lebanon,  May  29,  1900.  He  was  born  in  New- 
port, New  Hampshire,  January  14,  1830.  He  was  the  son 
of  John  C.  and  Lorena  A.  (Jaquith)  Spring.  He  was  a 
grandson  of  Josiah  C.  and  Betsey  (Clark)  Spring,  and  a  great 
grandson  of  Converse  and  Mary  Spring,  who  were  among  the 
early  settlers  of  Watertown,  Massachusetts.  His  early  edu- 
cation was  received  in  the  district  schools,  and  he  fitted  him- 
self for  his  professional  work  by  his  own  efforts  and  industry. 
He  prepared  for  admission  to  the  bar  in  the  office  of  Hon.  C. 
W.  Woodman  and  Hon.  Thomas  J.  Wentworth,  at  Dover,  and 
was  admitted  at  Manchester  in  1860.  The  first  years  of 
practice  were  spent  in  Wilton,  from  which  place  he  moved  to 
Milford,  continuing  in  practice  there  until  1870,  when  he 
went  to  Lebanon.  In  addition  to  his  professional  work,  Mr. 
Spring  was  always  active  in  public  affairs.  He  represented 
the  town  in  the  Constitutional  Convention  of  1876,  and  was 
sent  to  the  legislature  in  1891,  1893  and  1895.     He  was  a 


JOHN   LANGDON   SPRING.  619 

Mason,  being  a  member  of  Franklin  Lodge,  and  Blazing  Star 
Chapter.  He  took  a  great  interest  in  Odd  Fellowship,  and 
for  over  forty  yearR  devoted  much  of  his  time  to  its  work.  He 
was  a  member  of  Masconia  Lodge,  and  served  as  Grand  Mas- 
ter of  the  state  and  Grand  Patriarch  of  the  Encampment  for 
four  years.  He  was  sent  several  times  as  Grand  Representa- 
tive to  the  Sovereign  Grand  Lodge,  and  in  1869,  was  one  of 
the  delegates  representing  his  state  in  that  Grand  body  when 
it  met  in  San  Francisco  on  the  opening  of  the  Union  Pacific 
Railroad.  He  was  one  of  the  founders  of  the  Odd  Fellows 
Home  at  Concord,  and  served  on  its  board*of  trustees  since  its 
establishment.  For  several  years  he  was  president  of  the 
New  Hampshire  Board  of  Trade.  Mr.  Spring  was  married 
in  1856  to  Ellen  M.  Fountain,  of  Moriah,  New  York.  Four 
children  survive  him. 

To  tell  the  story  of  Mr.  Spring's  long  life  would  be  a 
description  of  a  life  filled  with  tireless  industry  and  crowned 
with  success.  He  was  devoted  to  his  profession.  He  took  a 
high  rank.  A  good  speaker,  of  commanding  and  attractive 
presence,  he  was  engaged  in  a  large  practice  and  concerned  in 
the  most  important  litigation  of  his  section  of  the  state.  He 
not  only  was  successful  in  the  routine  of  strictly  legal  affairs, 
but  delighted  in  the  complicated  situations  of  business  life. 
For  the  last  thirty  years  he  has  been  a  well-known  figure  in 
the  affairs  of  his  state  and  town.  Though  not  a  college  man 
himself,  he  received  the  honorary  degree  of  A.  M.  from 
Dartmouth,  and  his  thre^  sons  were  educated  there.  As  a 
member  of  the  American  Bar  Association,  he  was  for  a  long 
time  an  interested  and  active  attendant  upon  its  meetings.  He 
was  for  several  years  one  of  its  vice-presidents.  Sturdy  and 
self-reliant,  courteous,  yet  dignified  and  firm,  genial,  yet 
wedded  to  the  forms  and  rules  of  the  law,  he  was  a  typical  son 
of  New  Hampshire,  and  one  of  that  grand  body  of  able,  zeal- 
ous men  who  have  made  the  old  state  famous  in  the  nation 
and  the  world,  and  whose  names  are  ever  suggestive  of  that 
success  which  comes  to  well-directed  and  intelligent  effort. 
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NEW  JERSEY. 
JAMES  BUCHANAN. 

James  Buchanan,  whose  death  occurred  at  Trenton,  New 
Jersey,  on  November  31,  1900,  was  born  of  Scotch  and  Eng- 
lish parentage  at  Ringoes,  Hunterdon  County,  New  Jersey, 
on  June  17,  1839.  Afcer  receiving  a  common  school  and 
academic  education,  he  entered  upon  his  legal  studies  in  the 
office  of  Hon.  John  T.  Bird,  a  former  member  of  Congress 
and  late  Vice-Chancellor  of  New  Jersey ;  he  completed  them 
at  the  Albany  University  Law  School,  and  was  admitted  to 
the  Bar  of  New  Jersey  in  1864.  He  began  the  practice  of  the 
law  in  Trenton.  Early  in  his  career  Mr.  Buchanan  obtained 
political  preferment,  being  elected  a  member  of  the  Board  of 
Education  and  a  member  of  the  Common  Council  of  Trenton. 
He  served  acceptably  in  that  capacity  for  four  years,  and  sub- 
sequently was  appointed  law  judge  of  the  county  of  Mercer. 
In  1885  he  was  elected  a  member  of  Congress,  where  he 
represented  the  second  congressional  district  of  New  Jersey 
during  four  successive  terms.  The  interests  of  his  district 
being  highly  diversified,  his  actions  in  behalf  of  his  constitu- 
ents greatly  added  to  his  popularity  by  his  urging  the  recog- 
nition of  the  potters  and  in  his  pleadings  for  the  life  saving 
service  crews  and  his  services  in  the  House  committees  on 
Labor,  Manubctures,  Claims,  Patents  and  Judiciary,  and  in 
his  discussions  before  the  House  upon  the  tariff,  revenue, 
shipping,  and  kindred  economic  topics. 

As  a  lawyer  he  was  industrious,  scholarly  in  research,  clear 
in  his  presentation  of  the  law  and  facts  of  the  cases  entrusted 
to  his  care  and  management,  and  incisive  in  argument  before 
the  courts,  and,  consequently,  enjoying  the  confidence  and 
respect  of  the  Bench  and  Bar. 

Mr.  Buchanan  was  twice  married.  His  first  wife,  to  whom 
he  was  married  in  1863,  was  the  daughter  of  Thomas  and 
Jane  H.  Bullock,  of  Flemington,  New  Jersey,  who  died,  leav- 
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ing  a  son,  Arthur,  to  survive  her.  In  1887  Mr.  Buchanan 
married  Irene  S.  Koones,  of  Washington,  D.  C,  who  sur- 
vives him. 


NEW  MEXICO. 
HENRY  LUCIEN  WARREN. 

Henry  Lucien  Warren  died  on  June  22,  1900,  at  his  home 
in  Albuquerque,  New  Mexico,  at  the  age  of  sixty-three  years, 
after  a  lingering  illness  of  four  months.  He  was  one  of  the 
most  prominent  lawyers  in  the  Southwest,  and  the  only  member 
of  the  American  Bar  Association  from  New  Mexico. 

Judge  Warren  was  born  in  Warsaw,  Illinois,  in  1837 ;  he 
was  the  son  of  Calvin  A.  Warren,  a  famous  State  Attorney 
and  a  contemporary  of  Bushnell  and  Browning.  He  received 
his  first  schooling  at  Quincy,  Illinois,  but  as  he  came  from  a 
family  of  lawyers  and  showed  every  sign  of  advancement,  he 
was  sent  to  St.  Louis  to  attend  Wyman  Institute  and  finished 
his  education  at  Brown  University,  later  going  to  the  Annapolis 
Naval  School,  where  he  formed  the  acquaintance  of  such  men 
as  Admirals  Dewey  and  McNair,  and  Ex-Governor  McEnery, 
of  Louisiana,  who  were  his  warmest  friends  when  he  died. 

Henry  L.  Warren  first  practiced  law  at  Quincy,  Illinois, 
then  went  to  St.  Louis,  where  for  a  number  of  years  he  was 
counsel  for  the  Iron  Mountain  Railroad.  Returning  again 
to  Quincy  he  was  appointed  by  President  Johnson  as  Chief 
Justice  of  Montana  and  was  re-appointed  by  President  Grant. 
At  the  end  of  his  term  he  took  up  his  residence  at  Quincy, 
but  failing  health  prompted  him  to  seek  other  fields,  and  he 
went  to  Maryville,  Missouri,  where  he  entered  into  co-partner- 
ship with  Hon.  S.  G.  McEnery.  About  1880  he  went  to 
St.  Louis,  but  upon  his  physician's  suggestion  he  went  to 
Leadville,  Colorado,  and  from  there  to  Santa  Fe,  New  Mexico, 
and  in  1890  to  Albuquerque. 
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Judge  Warren  was  married  when  quite  a  young  man  to 
Mary  L.  Warren,  to  whom  were  bom  four  children,  but  only 
one  son,  Paul  A.  Warren,  now  in  the  Philippine  service,  sur- 
vived him. 

One  of  Judge  Warren's  oldest  friends  paid  his  memory  the 
following  tribute  at  the  close  of  the  last  sad  rites,  which  were 
performed  at  Quincy,  Illinois,  June  26,  with  Masonic  honors. 

"  The  grave  may  swallow  up  the  dead,  but  the  memory  of 
Judge  Warren's  kind  deeds,  unswerving  character  and  great 
ability  will  never  be  buried." 


NEW  YORK. 

CHARLES  AUGUSTUS  DAVISON. 

Charles  Augustus  Davison  was  born  at  Saratoga  Springs, 
Nsw  York,  on  May  21,  1824.  His  parents  were  Gideon  M. 
and  Sarah  Mason  Davison. 

He  graduated  from  Williams  College  in  1845,  and  then 
taught  for  a  year  in  a  private  school  in  New  York  City,  while 
at  the  same  time  pursuing  his  law  studies  under  the  direction 
of  Hon.  Chesselden  Ellis,  formerly  a  member  of  Congress 
from  the  Saratoga  district.  On  being  admitted  to  the  bar,  he 
entered  at  once  upon  the  practice  of  his  profession  in  -New 
York,  in  partnership  with  Mr.  Ellis  and  with  Mr.  John  E. 
Burrill,  under  the  firm  name  of  Ellis,  Burrill  &  Davison. 
This  continued  until  the  death  of  Mr.  Ellis,  when  a  new 
arrangement  was  made  by  the  two  surviving  partners  with  a 
brother  of  Mr.  Burrill,  and  the  business  went  on  under  the 
names  of  Burrill,  Davison  &  Burrill,  until  1881.  Then,  after 
a  long  and  severe  illness  of  Mr.  Davison,  the  firm  was  dis- 
solved, and  he  was  in  business  alone  until  1893,  when  failing 
health  obliged  him  to  retire. 

Mr.  Davison  married,  on  the  6th  of  June,  1850^  Mary  A., 
daughter  of  William  M.  Vermilye,  of  the  banking  house  of 
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Vermilye  &  Co.,  of  New  York.  They  had  two  children,  a 
son  and  a  daughter. 

In  1878  Mr.  Davison  was  elected  a  permanent  member  of 
the  Board  of  Trustees  of  Williams  College.  He  was  a  member 
of  the  New  York  Historical,  Geographical  and  Natural  His- 
tory Societies,  as  also  of  the  Metropolitan  Museum  of  Art  and 
the  Phi  Beta  Kappa  Society.  For  some  years  he  was  a  mem- 
ber of  the  Union  League  Club.  He  was  also  for  many  years 
a  member  of  the  Board  of  Managers  of  the  New  York  Bible 
Society,  and  at  one  time  the  Corresponding  Secretary  of  the 
Board. 

Mr.  Davison  was  a  member  of,  and  for  more  than  forty 
years  an  elder  in,  the  Presbyterian  Church. 

For  several  years  Mr.  Davison  had  been  in  feeble  health, 
and  in  December,  1899,  he  went  to  Augusta,  Georgia,  hoping 
for  beneficial  effects  from  a  winter  in  a  milder  climate.  He 
died  there  on  January  19,  1900. 


OHIO. 
CHARLES  PRATT. 

Charles  Pratt  was  born  January  28,  1828,  near  the  city  of 
Rochester,  New  York,  to  which  place  his  father,  Alpheus 
Pratt,  a  descendant  of  Puritan  ancestors,  moved  in  1819  from 
Massachusetts.  In  1833,  with  his  father's  family,  he  moved  to 
what  was  then  known  as  *^Bean  Creek,"  now  Hudson,  in  the 
state  of  Michigan,  where  he  passed  his  youth  and  early  man- 
hood. He  attended  the  public  schools  of  his  neighborhood 
until  he  was  sixteen  years  of  age,  then  attended  a  select  school 
at  Adrian,  Michigan,  and  afterwards  the  seminary  at  Albion, 
Michigan,  where  he  finished  his  education.  During  these  latter 
years  he  taught  school  a  part  of  each  year,  and  thus  earned 
the  means  of  continuing  his  education. 

In  1850  he  commenced  reading  law  in  Adrian,  Michigan, 
and  soon  after  entered  the  law  ofiice  of  Hill  &  Perigo  at 
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Toledo,  Ohio,  as  a  student,  and  remained  there  until  he  was 
admitted  to  practice  in  1852.  Soon  after  his  admission  to  the 
bar  he  succeeded  Mr.  Perigo  in  the  firm,  which  became  Hill  & 
Pratt,  and  thus  continued  until  about  1870,  although  after 
1861,  when  General  Hill  entered  the  army,  the  latter's  con- 
nection with  the  firm  was  but  nominal.  Mr.  Pratt  then  entered 
into  a  partnership  with  Charles  C.  Starr,  which  continued 
until  July,  1872,  when  Mr.  Pratt  formed  a  partnership  with 
Charles  G.  Wilson,  as  Pratt  k  Wilson,  which  continued  until 
the  elevation  of  Judge  Pratt  to  the  bench  in  1895. 

Judge  Pratt  was  an  able  and  learned  lawyer.  His  mind 
was  peculiarly  keen  and  receptive.  During  an  active  and  ex- 
tensive practice  for  forty  years  at  the  bar,  he  had  mastered 
the  fundamental  principles  of  the  law,  and  was  always  ready 
for  any  emergency  in  his  practice.  While  not  brilliant  as  an 
orator,  in  the  sense  that  with  rounded  phrase  and  eloquent 
peroration  he  could  sway  men's  feelings  and  passions,  he  was 
clear  and  forcible  in  debate,  and  presented  legal  questions  to 
a  court,  or  questions  of  fact  to  a  jury,  with  marked  ability  and 
was  an  aid  to  either  in  the  questions  to  be  decided.  He  ab- 
horred the  pettifogger  and  trickster.  The  honor  of  the  pro- 
fession was  very  dear  to  him.  This  naturally  led  him  to  be 
active  in  the  Bar  Associations  of  the  county,  state  and  nation, 
and  his  brethren  honored  him  with  the  presidency  of  his  county 
and  state  associations,  where  his  addresses  have  added  much  to 
the  literature  of  the  profession. 

Judge  Pratt  was  elected  as  a  Judge  of  the  Court  of  Com- 
mon Pleas  in  the  fall  of  1894,  took  his  seat  in  February,  1895, 
and  served  the  full  term  of  five  years. 

On  the  bench  Judge  Pratt  was  fearless,  conscientious  and 
untiring.  He  meted  out  justice  with  an  equal  and  kindly 
hand,  and  with  a  wisdom  born  of  forty  years  of  wide  experi- 
ence at  the  bar.  He  refused  a  reelection  at  the  end  of  his 
term,  February  8,  1900,  and  resumed  the  practice  of  law,  but 
died  in  a  few  weeks  thereafter. 


OHARLBS   PRATT.  625 

He  was  married  in  1857  to  Catherine  Sherring,  who,  with 
six  children,  survives  him. 

He  died  on  March  15,  1900,  after  a  brief  illness  brought 
upon  him  by  his  arduous  labor  in  attempting  tu  dispose  of  all 
the  business  of  his  court  before  leaving  the  bench,  and  by 
exposure  to  a  severe  winter  storm  a  few  days  before  his  death. 

For  fifty  years  he  was  a  citizen  of  Toledo,  Ohio,  and  no  one 
stood  higher  in  the  esteem  of  her  people ;  for  almost  fifty  years 
he  was  a  leading  lawyer  of  his  city  and  state  and  won  the 
respect  and  admiration  of  his  professional  brethren. 


PENNSYLVANIA. 
WILLIAM  HENRI  ADDICKS. 

William  Henri  Addicks  was  born  March  4,  1854,  in  Phila- 
delphia, where  his  father,  John  E.  Addicks,  was  for  many  years 
Health  Officer.  He  was  educated  at  private  schools,  and  sub- 
sequently attended  Princeton  College,  where  he  was  gradu- 
ated in  1876.  Immediately  afterwards  he  commenced  the 
study  of  law  in  the  office  of  George  L.  Crawford  in  Phila- 
delphia, was  admitted  to  practice  there  on  February  16,  1878, 
and  soon  became  one  of  the  assistant  city  solicitors. 

He  was  connected  with  this  office  in  various  positions  for 
many  years,  and  became  well  known  during  that  time  as  the 
solicitor  in  charge  of  the  road  cases  for  the  city.  In  this 
work  he  showed  great  ability  and  attracted  the  attention 
of  both  the  Bench  and  the  Bar.  He  collected  and  published 
all  the  acts  of  the  legislature  of  Pennsylvania  upon  road  laws 
relating  to  the  City  of  Philadelphia,  and  became  an  authority 
upon  the  subject,  trying  a  great  many  cases. 

When  the  Baltimore  and  Ohio  Railroad  built  its  branch 
into  Philadelphia,  known  as  the  East  Side  Railroad,  Mr. 
Addicks  was  selected  to  defend  the  many  damage  cases  brought 
against  it,  and  in  the  trial  of  these  cases  was  pitted  against 
the  best  legal  talent.     So  well  did  he  acquit  himself  that  he 
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became  the  General  Attorney  for  the  Baltimore  and  Ohio 
Railroad  in  Philadelphia,  a  position  which  he  occupied  until 
the  time  of  his  death. 

Besides  this  position,  he  took  an  active  part  in  the  manage- 
ment of  the  company,  and  at  the  time  of  his  death  was  presi- 
dent of  the  Schuylkill  River  East  Side  Railroad  Company  and 
of  the  Baltimore  and  Philadelphia  Railway  Company. 

In  addition  to  his  railroad  business,  he  had  a  large  road 
practice  which  his  connection  with  the  City  Solicitor's  office 
had  preeminently  fitted  him  for,  and  in  which  there  was  no 
man  at  the  bar  who  was  more  thorough  in  the  preparation,* 
more  painstaking  in  the  trial,  or  more  successful  in  the  win- 
ning, of  causes. 

On  December  15,  1897,  he  married  Anna  Wetherill,  daugh- 
ter of  John  Price  Wetherill,  of  Philadelphia,  who,  with  one 
son,  survives  him. 

He  died  February  24,  1900,  at  the  age  of  forty-six  years, 
having  established  himself  in  a  strong  and  enviable  position 
both  as  a  lawyer  and  a  citizen. 

JACOB  F.  SLAGLE. 

Jacob  F.  Slagle  was  born  in  Washington,  Washington 
County,  Pennsylvania,  on  April  6,  1830.  He  died  suddenly, 
at  his  home  in  Pittsburg,  on  September  6,  1900.  At  the 
time  of  his  death  he  was  one  of  the  judges  of  the  Court  of 
Common  Pleas  No.  1,  of  Allegheny  County,  Pennsylvania. 
He  was  graduated  from  Washington  (now  Washington  and 
Jefferson)  College  in  the  class  of  1848.  For  a  time  he  taught 
school  and  afterwards  read  law  with  Hon.  Thomas  M.  T. 
McKennan,  in  Washington. 

He  was  admitted  to  the  bar  of  Allegheny  County  on  De- 
cember 10,  1852,  and  immediately  began  active  practice.  In 
1856  he  and  the  late  Judge  White  formed  a  law  partnership, 
which  was  dissolved  in  1878,  when  Judge  White  was  elevated 
to  the  bench.     In  1861  he  enlisted,  and  in  1862  reenlisted  in 
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Oompany  D,  149th  Pennsylvania  Volunteers,  and  remained  in 
the  service  until  1865.  He  was  first  lieutenant,  captain  and 
then  major.  He  took  an  active  part  in  the  battles  of  Chan- 
cellorsville,  Gettysburg,  The  Wilderness,  Petersburg  and 
others.  He  was  wounded  in  the  battle  of  The  Wilderness, 
after  which  he  was  assigned  to  the  Judge  Advocate  Gen- 
^raFs  department,  where  he  remained  until  the  war  ended, 
when  he  returned  to  Pittsburg  and  resumed  the  practice  of 
law.  After  Judge  White's  elevation  to  the  bench,  Judge 
Slagle  formed  the  partnership  of  Slagle  and  Wiley,  and  in 
1887  was  elected  to  the  position  which  he  held  at  the  time  of 
his  death,  and  to  which  He  was  reelected  in  1897.  He  was 
City  Solicitor  of  Pittsburg  in  1861. 

The  sudden  death  of  Judge  Slagle  was  a  very  serious  loss 
to  the  public.  It  is  impossible  to  do  justice  to  the  varied  char- 
acteristics and  actions  of  this  noble  man  in  a  brief  sketch  of 
his  life. 

Judge  Slagle  was  a  man  of  affairs,  of  great  force  of  per- 
sonal character  and  varied  experience.  Hard  study  and  close 
application,  combined  with  honesty  and  fidelity,  soon  made 
him  a  sound  and  successful  lawyer,  and  gave  him  a  highly 
honorable  position  in  his  chosen  profession.  It  has  been  very 
aptly  said  of  him  by  one  of  his  warmest  friends,  that  ^'  the 
courage  which  made  him  a  good  soldier  made  him  a  good 
man,  a  good  lawyer  and  a  good  judge.  It  was  not  a  mere 
physical,  it  was  a  moral  courage.*'  As  a  soldier  on  the  battle- 
field, as  a  lawyer  engaged  in  many  important  cases,  and  as  a 
judge  upon  the  bench  for  many  years,  he  always  proved  him- 
self worthy  of  his  trust,  and  earned  a  permanent  place  in  the 
public  esteem. 

Judge  Slagle  was  of  a  judicial  frame  of  mind,  and  his 
career  on  the  bench  was  marked  by  an  extreme  desire  to  do 
justice  in  every  case  that  came  before  him.  It  has  been  said 
of  him  that  at  times  he  was  somewhat  blunt  in  his  manner,  but 
underneath  it  all  there  was  a  kind  heart  and  a  sympathetic 
nature.     Seldom,  indeed,  is  suavity  of  manner  joined  with 
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that  energy  which  is  necessary  to  the  dispatch  of  legal  busi- 
ness. The  combination  is  perhaps  only  ideal.  But  better 
than  this,  Judge  Slagle  combined  a  kindly  nature  with  a  most 
intense  desire  to  do  what  was  right.  This  latter  was  the  one 
characteristic  which  stood  out  from  all  others.  To  know  his 
duty  and  do  justice  between  man  and  man  was  a  part  of  his 
very  nature.  By  this  he  was  steadily  actuated,  and  to  gain 
this  there  was  no  labor  that  he  was  not  willing  to  undergo. 
Every  lawyer  when  he  submitted  his  client's  cause  to  him 
knew  that  it  would  receive  an  honest  and  an  unprejudiced 
consideration. 

But  he  was  faithful  not  only  in  the  discharge  of  his  judicial 
duties  ;  he  was  equally  loyal  and  true  to  the  proper  discharge 
of  home  duties,  social  duties  and  political  duties.  He  was  no 
mere  figure-head  in  the  many  organizations  with  which  he  was 
connected.  He  was  a  leader  in  every  one  of  them.  The 
question  with  him  was,  as  he  said  in  his  last  address  to  his 
Command  of  the  Grand  Army,  "  How  do  men  use  their  lives  ? 
How  much  has  the  man  lived,  and  not  how  long?*'  He  him- 
self had  lived  out  man's  allotted  time,  and  with  a  clear  con- 
science and  the  confidence  and  respect  of  all  who  knew  him, 
his  life  and  his  labors  ended  at  the  same  time. 


VERMONT. 
EDWARD  J.  PHELPS. 

Edward  J.  Phelps  died  at  his  winter  residence  at  New 
Haven,  in  March  last,  at  the  age  of  seventy-seven. 

He  was  one  of  the  fourteen  signers  of  the  original  call  of 
the  meeting  at  Saratoga  in  1878,  at  which  this  Association 
was  organized.  He  took  a  prominent  part  in  its  proceedings 
from  the  first,  and  in  1879  delivered  the  Annual  Address. 
His  subject  was  John  Marshall,  and  it  may  be  doubted  if  on 
the  coming  '*  John  Marshall  Day,"  in  1901,  the  memory  of 
that  great  Judge  will  receive  from  any  hand  a  more  graceful 
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tribute  than  that  which  was  then  paid  by  Mr.  Phelps.  He 
spoke  without  notes  and  with  the  added  power  which  that  gives 
to  one  whose  command  of  language  is  equal  to  his  command 
of  his  subject.  Every  word  fell  in  its  place,  and 'every  sen- 
tence lent  force  to  what  had  gone  before  and  to  what  was  to 
come  after.  No  one  who  had  the  good  fortune  to  be  one  of 
that  audience  could  ever  forget  the  deep  impression  which  it 
produced.  Mr.  Phelps  had  been  before  well  known  at  the  bar 
of  New  England  and  New  York,  but  from  that  hour  he  had  a 
national  reputation  as  a  finished  orator. 

The  main  events  of  his  life  may  be  briefly  stated. 

He  was  the  son  of  the  Hon.  Samuel  Shethar  Phelps,  of 
Middlebury,  Vermont,  who  was  successively  an  associate  judge 
of  the  Supreme  Court  of  that  state  and  one  of  its  senators  in 
the  Senate  of  the  United  States.  In  1840,  at  the  age  of 
eighteen,  he  was  graduated  from  Middlebury  College,  and 
entered  the  Tale  Law  School.  Among  his  classmates  at  the 
latter  institution  were  Governor  Richard  D.  Hubbard,  of  Con- 
necticut; Governor  John  Gregory  Smith,  of  Vermont,  and 
Professor  Theodore  W.  Dwight,  of  the  Columbia  Law  School. 
After  a  year  at  Yale,  he  completed  his  legal  studies  at  Middle- 
bury,  in  the  oflice  of  the  Hon.  Horatio  Seymour,  LL.D.,  who 
had  been  a  senator  of  the  United  States.  He  commenced 
practice  there,  but  soon  removed  to  the  principal  city  of  his 
state,  Burlington,  which  remained  his  home  for  the  remainder 
of  his  life. 

In  1851  he  was  appointed  Second  Comptroller  of  the  Treas- 
ury of  the  United  States,  and  took  up  his  residence  in  Wash- 
ington for  a  couple  of  years.  There  he  was  able  to  cultivate, 
under  favorable  circumstances,  a  closer  study  of  international 
law,  and  did  not  neglect  the  opportunity.  Returning  to  Bur- 
lington at  the  close  of  the  Fillmore  administration,  he  soon 
rose  to  a  leading  position  at  the  Vermont  bar. 

In  politics  he  was  originally  a  Whig,  and  on  the  dissolution 
of  that  party  was  one  of  those  who  identified  themselves  with 
the  Democratic  party.     From  Vermont,  therefore,  always  a 
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Republican  state,  he  had  no  political  honors  to  expect ;  but 
when  she  held  a  Constitutional  Convention  in  1870,  his  quali* 
fications  for  usefulness  there  were  so  evident  that  he  was  re- 
turned as  a  delegate.  At  various  times  he  received  the  Demo- 
cratic nominations  for  governor  and  United  States  Senator. 

In  1880,  he  was  elected  President  of  this  Association,  and 
during  the  same  year  accepted  an  appointment  as  Professor  of 
Medical  Jurisprudence  in  the  University  of  Vermont.  A 
course  of  lectures  given  by  him  on  that  topic  were  steno- 
graphically  reported,  and  published  at  Burlington  in  1881. 
They  are  a  clear  and  masterly  treatment  of  a  difficult  topic, 
enlivened  by  telling  anecdotes  and  enriched  by  apt  illustra- 
tions. 

In  1881  he  was  appointed  Kent  Professor  of  Law  at  Yale 
University.  Thenceforward  he  spent  half  the  year,  from  the 
first  of  January  to  June,  in  New  Haven,  and  the  rest  at  Bur- 
lington. He  gave  to  the  Senior  Class  in  the  Academical  De- 
partment a  general  view  of  American  law,  and  lectured  in  the 
Law  School  upon  Equity  Jurisprudence  and  International 
Law. 

As  a  law  teacher  he  showed  the  same  characteristics  as  those 
which  had  given  him  distinction  at  the  bar.  His  faculty  of 
clear  statement  was  almost  unrivalled.  Nor  was  it  simply 
clear.  It  was  also  graceful  and  persuasive.  He  not  only  saw 
the  vital  point  in  a  case,  but  could  make  any  one  else  see  it. 
Any  legal  doctrine,  when  he  put  it  forward  in  a  chain  of  argu- 
ment, seemed  to  shine  out  with  a  new  light.  His  arguments 
and  his  lectures  addressed  themselves  more  particularly  to  fun- 
damental principles.  He  was  no  great  friend  of  case  law. 
He  would  rather  dig  down  to  the  foundations  on  which  cases 
rest — to  the  foundation  of  reason  rather  than  of  precedent. 

Mr.  Phelps,  for  some  years  before  he  accepted  his  chair  at 
Yale,  had  no  regular  law  office.  His  clients  could  find  him  in 
his  library,  and  his  practice  was  of  the  kind  which  is  the  best 
reward  to  a  successful  lawyer  of  middle  age — a  few  important 
cases  in  the  courts  and  a  few  large  interests  to  consult  about 
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and  protect.  Vermont  being  part  of  the  Second  Circuit,  much 
of  his  business  naturally  centered  in  New  York.  He  often 
appeared  before  the  United  States  courts  in  that  city  and 
occasionally  in  more  distant  circuits.  In  the  Supreme  Court 
of  the  United  States  he  was  always  heard  with  pleasure  and 
respect.  Like  most  lawyers  of  eminence,  he  was  oftenest  re- 
tained by  defendants,  and  the  defendant  ordinarily  has  the 
hardest  side  of  the  case.  But  whether  Mr.  Phelps  had  a  win- 
ning or  a  losing  cause,  his  argument  was  always  of  great  assist- 
ance to  the  court.  It  centered  the  controversy  down  to  nar- 
row limits.  It  brushed  aside  the  immaterial  circumstances, 
the  petty  objections,  and  struck  as  with  a  two-edged  sword  at 
the  object  of  attack,  however  it  might  have  been  hidden  from 
the  ordinary  eye. 

In  1885  he  was  sent  by  President  Cleveland  as  the  Minis- 
ter of  the  United  States  to  the  Court  of  St.  James.  Succeed- 
ing James  Russell  Lowell,  he  had  a  difficult  place  to  take  in 
English  society,  but  it  was  soon  found  that  his  grace  of  man- 
ner, his  felicity  of  expression,  his  sound  scholarship  and  his 
wide  acquaintance  with  diplomatic  history  fully  justified  his 
selection  for  this  important  mission.  An  address  which  he 
delivered  on  "  The  Law  of  the  Land,"  before  the  Edinburgh 
Philosophical  Institution,  in  1886,  was  universally  admired  as 
a  discriminating  and  profound  discussion  of  a  theme  to  which 
our  written  constitutions  in  America  have  given  a  new  import- 
ance. 

Later,  he  was  one  of  the  counsel  of  the  United  States  in  the 
Behring  Sea  Arbitration  proceedings,  and  argued  the  cause  at 
Paris  before  the  international  tribunal  organized  to  deter- 
mine it. 

He  came  to  New  Haven  in  his  usual  health,  and  opened  his 
courses  of  instruction,  both  in  the  law  school  and  the  college, 
in  January,  1900,  but  after  a  week  or  two  was  stricken  by  an 
attack  of  pneumonia.  Medical  skill  served  to  postpone  the 
end  for  a  number  of  weeks,  but  his  strong  constitution  finally 
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gave  way,  and  the  end  came  peacefully  and  quietly  on  March 
9,  1900. 

He  received  the  degree  of  Master  of  Arts  from  Yale,  and 
that  of  Doctor  of  Laws  from  Middlebury  College,  the  Uni- 
versity of  Vermont  and  Harvard.  Some  years  before  his 
death  his  name  was  permanently  associated  with  the  work  of 
legal  education  at  Yale,  by  the  establishment  of  the  E.  J. 
Phelps  Professorship  of  Law  in  the  Yale  Law  School,  founded 
by  one  of  his  special  friends,  J.  Pierpont  Morgan,  of  New 
York. 


VIRGINIA. 
WILLIAM  WIRT  HENRY. 

William  Wirt  Henry  died  at  his  residence,  in  Richmond,  in 
the  early  morning  hours  of  Wednesday,  December  5,  1900. 
He  was  born  February  14,  1831,  at  Red  Hill,  in  the  County 
of  Charlotte,  the  ancestral  home  of  his  father,  John  Henry, 
in  the  same  house  in  which  his  grandfather,  Patrick  Henry, 
the  orator  and  statesman  of  Virginia's  Revolutionary  era, 
closed  his  distinguished  career.  Mr.  Henry  was  an  alumnus 
of  the  University  of  Virginia,  and  received  from  that  institu- 
tion, in  1850,  the  degree  of  Master  of  Arts,  and  many  years 
before  his  death,  his  eminent  attainments  as  a  professional, 
literary  and  historical  scholar  were  most  appropriately  recog- 
nized by  the  degree  of  LL.D.  conferred  upon  him  by  Wash- 
ington and  Lee  University  and  by  the  College  of  William  and 
Mary.  Mr.  Henry  practiced  his  profession  in  his  early  life 
with  great  success  in  his  native  county  and  the  courts  of  the 
vicinage.  In  1873  he  moved  to  Richmond,  and  up  to  the 
day  of  his  (Joath  was  recognized  among  the  foremost  members 
of  the  bar  of  the  state  and  Federal  courts  and  of  the  Court  of 
Appeals.  He  won  the  patronage  and  confidence  of  a  large 
and  valuable  circle  of  clients,  and  no  one  of  his  professional 
brethren  enjoyed  to  a  greater  extent  the  affectionate  veneration 
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and  esteem  of  the  bar  and  bench  as  a  lawyer  and  a  man.  He 
practiced  his  profession  upon  the  highest  plane  of  ethics,  with 
the  most  conscientious  fidelity  to  his  clients  and  the  most  loyal 
reverence  for  the  law.  Ilis  brethren  of  the  bar  delighted  to 
do  him  honor.  They  elected  him  president  of  the  Richmond 
Oity  Bar  Association,  and  afterwards  president  of  the  Virginia 
State  Bar  Association.  As  a  representative  of  the  Virginia 
Bar  he  was  elected  vice-president  of  the  American  Bar  Asso- 
ciation. He  was  a  devoted  son  of  Virginia,  and  at  the  outset 
of  the  war  consequent  upon  the  invasion  of  her  soil  in  1861, 
volunteered  for  her  defence  as  a  private  in  the  artillery,  in 
which  capacity  he  rendered  patriotic  and  valuable  service. 

He  never  sought  political  preferment,  but  after  his  removal 
to  Richmond  his  fellow- citizens  elected  him  as  their  repre- 
sentative in  the  General  Assembly,  for  two  terms  in  the  house 
and  for  one  term  in  the  senate.  His  legislative  career  was 
one  of  conspicuous  merit,  giving  promise,  had  he  continued  it, 
of  the  highest  political  distinction  and  honor. 

Mr.  Henry  was  a  man  of  refined  literary  taste  and  a  close 
and  laborious  student  of  history,  especially  that  of  his  own 
state  from  the  first  settlement  at  Jamestown  through  all  the 
subsequent  vicissitudes  of  her  social  and  political  fortunes. 

For  many  years  he  was  an  active  member  of  the  Virginia 
Historical  Society,  succeeding  the  Hon.  A.  H.  H.  Stuart  as 
its  president,  and  was  also  president  of  the  American  Histori- 
cal Society.  In  many  political  addresses,  within  and  without 
his  state,  upon  distinguished  occasions,  and  in  many  contri- 
butions to  contemporary  newspapers  and  magazines,  he  gave 
to  the  public  the  valuable  results  of  his  researches  into  our 
Colonial  and  Revolutionary  history.  But  the  crowning  work 
of  his  literary  life  was  with  him  a  labor  of  love  in  the  publi- 
cation, in  three  volumes,  of  the  biography  and  surviving  letters 
and  speeches  of  his  distinguished  grandfather — a  contribution 
to  Virginia  and  American  history  of  inestimable  value,  which 
has  elicited  from  historical  critics  at  home  and  abroad  the  most 
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flattering  commendations,  and  found  a  conspicuous  place  on 
the  shelves  of  every  historical  society  and  student  in  America* 

Mr.  Henry  was  a  typical  Virginia  gentleman,  with  all  that 
constitutes  the  dignity  of  a  high  manhood,  and  all  the  gentle- 
ness and  serenity  of  manner  in  intercourse  with  the  high  and 
with  the  lowly  which  carries  with  it  assurance  of  pleasurable 
associations  and  leaves  behind  it  grateful  memories.  He  was 
a  sincere  and  devout  Christian.  Uniting  himself  with  the 
Presbyterian  Church  in  his  native  county  in  1855,  he  served 
that  church,  and,  after  his  removal  to  Richmond,  the  Second 
Presbyterian  Church  of  that  city — to  which  his  membership 
was  transferred — in  the  capacity  of  a  Ruling  Elder.  As  such 
he  frequently  appeared  in  the  higher  courts  of  his  Church. 
But  his  sympathies  and  labors  were  not  confined  to  his  own 
denomination.  With  the  broadest  Christian  charity,  he  recog- 
nized the  members  of  all  sister  churches  as  children  of  one 
common  family,  and  was  ever  prompt  to  unite  with  them  in 
every  good  work  of  benevolence  and  love. 

The  recollections  of  his  many  conspicuous  virtues,  and  his 
unblemished  career  of  useful  and  efficient  service  to  his  state, 
his  people  and  his  profession  will  long  survive  in  the  mournful 
memory  of  all  who  were  associated  with  him  in  life. 


WISCONSIN. 
JOHN  T.  FISH. 

John  T.  Fish  was  born  at  Lake  Pleasant,  Hamilton  County , 
New  York,  November  8,  1834.  He  came  from  an  old  and 
respected  New  England  family,  and  inherited  powers  of  mind 
and  force  of  character  and  purpose  which  moved  him  to  the 
successful  career  of  his  life.  He  worked  upon  his  father's 
farm  until  he  was  twenty  years  of  age,  and  his  attendance  at 
the  district  schools  and  one  term  at  the  Kingsborough  Acad- 
emy compassed  all  of  his  training  in  the  schools  during  this 
period.     In  the  fall  of  1855  he  settled  at  Lake  Geneva,  Wis- 
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consin,  where  he  remained  until  the  fall  of  1857,  when  he 
removed  to  McHenrj,  Illinois.  Here,  while  engaged  in  agri- 
cultural and  other  labors,  he  also  pursued  his  legal  studies, 
and  was  enabled  in  Julj,  1859,  to  obtain  admission  to  the  bar 
in  the  Circuit  Court  of  Walworth  County,  Wisconsin.  He 
began  the  practice  of  his  profession  at  Sharon,  in  that  county. 
In  August,  1861,  he  enlisted  as  a  private  in  Company  C, 
Thirteenth  Wisconsin  Volunteer  Infantry,  and,  when  the  or- 
ganization was  perfected,  was  chosen  as  its  second  lieutenant. 
He  remained  in  the  service  during  the  War  of  the  Rebellion 
and  was  mustered  out  December  26,  1865,  as  captain  of  his 
company,  when  he  returned  to  Sharon  and  resumed  the  prac- 
tice of  his  profession.  Here  he  remained  until  1867,  when  he 
left  Sharon  and  went  to  Burlington,  Racine  County,  Wiscon- 
sin. In  1868  he  was  elected  District  Attorney,  which  office 
he  held  for  two  terms.  Moving  to  Racine  in  1871,  Mr.  Fish 
became  associated  with  Charles  H.  Lee,  under  the  firm  name 
of  Fish  &  Lee.  After  seven  years  Mr.  Lee  retired  from  the 
firm,  and  Mr.  Fish  formed  another  partnership  with  J.  E. 
Dodge,  now  one  of  the  associate  justices  of  the  Supreme  Court 
of  Wisconsin.  In  May,  1884,  his  son,  Frank  M.  Fish,  became 
a  member  of  the  firm,  the  style  of  which  was  then  Fish,  Dodge 
&  Fish.  In  October,  1885,  Mr.  Fish  moved  to  Milwaukee 
and  entered  the  firm  of  Jenkins,  Winkler  &  Smith,  where  he 
remained  until  he  was  called  to  the  position  of  General  Solici- 
tor of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
in  1887.  This  position  he  filled,  first  with  headquarters  at 
Milwaukee  and  afterwards  at  Chicago,  until  February  1,  1894, 
when  he  resigned,  returned  to  Milwaukee,  and  associated  him- 
self with  Alfred  L.  Cary  and  resumed  general  practice,  the 
style  of  the  firm  being  Fish  &  Cary.  In  May,  1897,  the  sur- 
viving member  of  the  old  legal  firm  of  Wells,  Brigham  & 
Upham  and  Fish  &  Cary  formed  a  new  firm  under  the  style 
of  Fish,  Cary,  Upham  &  Black,  at  the  head  of  which  firm  he 
remained  until  the  time  of  his  death.  While  a  member  of  this 
last  firm  he  had  the  management  of  the  entire  legal  business 
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of  the  Chicago  &  North- Weatern  Railway  Company  within 
the  state  of  Wisconsin. 

In  his  death  this  Association  and  the  legal  profession  have 
lost  a  most  able  and  learned  member.  lie  was  a  man  of  tire- 
less industry,  great  force,  irreproachable  integrity  and  broad 
attainments.  Possessed  of  a  strong  physical  constitution  and 
of  an  acute  and  active  mind,  he  was  able  easily  to  perform  a 
great  amount  of  professional  work.  His  natural  endowments 
and  habits  of  unceasing  labor  enabled  him  to  attain  high  emi- 
nence in  a  learned  profession,  and  this  without  the  aid  of  that 
early  training  in  schools  and  colleges  which  is  now  deemed  so 
essential  to  professional  attainment  and  success.  To  those 
gentlemanly  characteristics  which  were  his  by  nature  he 
added,  by  wide  reading  and  self-culture,  a  polish  which  made 
him  very  attractive  in  all  business  and  social  relations.  By  a 
powerful  analysis  he  reduced  complex  propositions  to  their 
simplest  terms.  With  a  logic  that  was  cogent  and  a  power  of 
statement  that  was  almost  marvelous,  he  marshalled  the  lead- 
ing facts  and  legal  principles  of  his  case.  In  argument  to 
court  or  jury  he  was  strong  and  persuasive.  His  loyalty  to 
his  client's  cause  was  almost  religious  in  its  intensity.  To 
him  no  cause  that  he  advocated  was  ever  weak — no  client 
wrong.  When  the  court  of  last  resort  had  decided  adversely 
his  motion  for  rehearing,  he  still  clung  to  his  convictions. 
While  he  bowed  to  the  mandate  of  the  court,  he  reluctantly 
yielded  to  its  conclusion.  He  was  exceptional,  among  his 
professional  brethren,  in  the  possession  of  a  business  thrift 
and  enterprise  that  enabled  him  to  acquire  a  substantial  com- 
petence. It  is  no  flattery  to  say  that  he  was  a  great  lawyer. 
His  absence  will  be  seriously  felt  in  the  courts  and  in  profes- 
sional circles. 

DANIEL  HARRIS  JOHNSON. 

Daniel  Harris  Johnson  was  born  near  Kingston,  in  Ontario, 
July  27,  1825.  His  father  had  served  for  several  years  as  a 
sergeant  in  the  British  army  under  Wellington,  and  was  sent 
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to  America  in  military  service  during  the  war  of  1812,  while 
his  mother  was  a  daughter  of  an  American  soldier  of  the 
Revolution.  Left  an  orphan  when  but  two  years  old,  he  came 
under  the  care  of  his  mother's  sister,  residing  at  Kemptville, 
some  miles  from  Kingston.  Here,  in  the  freedom  of  country 
life,  he  passed  his  childhood  and  youth  with  little  opportunity 
for  school  instruction,  but  so  well  did  he  improve  such  advan- 
tages as  were  open  to  him,  that  he  became  a  teacher  at  the  age 
of  seventeen.  His  active  mind  and  the  strong  desire  to  find 
a  wider  and  better  field  for  the  development  of  his  powers 
impelled  him  to  push  out  into  the  then  new  West. 

In  1844  he  became  a  student  at  Rock  River  Seminary,  in 
Mt.  Morris,  Illinois,  where  he  remained  during  the  winter  of 
that  year  and  the  summer  of  1845.  During  the  next  three 
or  four  years  he  was  engaged  in  teaching  and  working  in  the 
mines  of  Galena. 

In  1848  he  taught  in  Prairie  du  Chien,  Wisconsin,  and  at 
the  same  time  pursued  the  study  of  law  and  literature.  In 
1849  he  was  admitted  to  the  bar  by  the  Circuit  Court  in 
Crawford  County,  Wisconsin,  and  opened  a  law  oflSce  at 
Prairie  Du  Chien.  In  1850  he  undertook  the  labor  of  taking 
the  census  of  the  Indians  about  the  head  of  Lake  Superior, 
and  spent  some  time  in  that  region  in  this  service.  He  early 
showed  a  decided  fondness  for  literature  and  talent  as  a  writer. 
After  three  or  four  years  of  moderate  success  as  a  lawyer,  he 
became  part  owner  of  the  Prairie  du  Chien  **  Courier,"  which 
he  edited  with  vigor  until  1856,  when  he  disposed  of  his  inter- 
ests and  resumed  the  active  practice  of  the  law  as  a  member  of 
the  firm  of  Johnson  &  Bullock. 

While  residing  at  Prairie  du  Chien  he  also  served  for  some 
years  as  assistant  register  of  the  United  States  Land  Office 
there  located,  and  in  the  fall  of  1860  was  elected  to  represent 
his  district  in  the  state  Assembly.  He  took  a  prominent 
position  in  the  legislature  of  1861,  being  chairman  of  the 
committee  on  Ways  and  Means  and  a  member  of  the  committee 
on  Education.     The  sound  judgment  and   legal  ability  dis- 
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played  as  a  legislator  led  to  his  appointment  in  the  fall  of 
1861,  by  Attorney- General  James  H.  Howe,  as  Assistant 
Attorney-General  of  the  state.  In  this  position  he  proved 
himself  able  and  efficient. 

In  May,  1862,  he  went  south  as  a  clerk  in  the  paymaster's 
department  in  the  Union  army,  under  Major  Culver,  and 
remained  there  until  November  1st  of  that  year.  On  his 
return  from  the  south  he  established  his  home  in  Milwaukee, 
where  he  remained  until  his  death.  Here  he  entered  at  once 
upon  the  active  practice  of  his  profession,  and  soon  came  to  be 
recognized  as  a  lawyer  of  unusual  ability  and  learning. 

In  1867  he  was  a  member  of  a  committee  which  undertook 
the  revision  of  the  city  charter.  In  1869  and  in  1870  he  was 
elected  to  represent  the  seventh  ward  of  the  city  in  the  state 
Assembly.  In  1869  he  was  chairman  of  the  committee  on 
education,  and  in  1870  of  the  judiciary  committee  of  that 
body,  and  was  very  influential  in  shaping  and  directing  the 
legislation  of  both  sessions,  particularly  in  securing  the  passage 
of  important  measures  affecting  the  interests  of  Milwaukee. 

In  1873  and  1874,  and  again  in  1882  and  1888,  he  was  a 
member  of  the  school  board  of  the  city  and  served  with  signal 
intelligence  and  fidelity.  In  the  spring  of  1878  he  was  elected 
City  Attorney  for  the  term  of  two  years,  and  discharged  the 
duties  of  that  responsible  and  laborious  office  with  such  excel- 
lent judgment  and  professional  skill  as  to  enhance  greatly 
his  standing  at  the  bar  and  strengthen  his  hold  upon  public 
confidence. 

During  the  twenty-five  years  of  his  practice  in  Milwaukee, 
from  1862  to  1887,  Judge  Johnson  was  associated  with  several 
different  lawyers.  In  the  first  ten  years  he  was  associated 
with  Robert  N.  Austin  (late  judge  of  the  Superior  Court) 
and  Nathan  Pereles  in  the  firm  of  Austin,  Pereles  &  Johnson, 
with  D.  G.  Rogers  in  the  firm  of  Rogers  &  Johnson,  and  with 
H.  H.  Markham  in  the  firm  of  Markham  &  Johnson. 

In  the  spring  of  1871  he  formed  a  law  partnership  with 
Frederick  Rietbrock,  under  the  title  of  Johnson  &  Rietbrock, 
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to  which  Mr.  L.  W.  Halsej  was  admitted  as  junior  partner  in 
1877,  and  this  firm  was  continued,  with  a  large  and  increasing 
practice,  until  Judge  Johnson  retired  to  accept  judicial  honors. 

At  the  spring  election  of  1887  he  was  chosen  bj  the  electors 
of  Milwaukee  County  to  fill  the  office  of  judge  of  the  Circuit 
Court  for  a  full  term  of  six  years,  at  the  expiration  of  which 
he  was  reelected,  without  opposition,  for  a  second  term.  In 
1899  he  was  again  elected  against  strong  competition,  and  en- 
tered upon  his  third  term  on  the  first  Monday  of  January  of 
the  current  year,  having  passed  the  age  of  seventy -four  years, 
of  which  nearly  fifty  had  been  spent  in  active  and  assiduous 
professional  and  judicial  labors. 

That  Judge  Johnson  was  a  man  of  great  learning  and  of 
marked  ability  it  is  needless  to  affirm.  His  prominence  and 
work  as  a  jurist  attest  the  fact.  Though  not  favored  with  the 
usual  advantages  of  a  liberal  education,  yet  his  open  and  re- 
ceptive mind,  his  ready  wit,  his  keen  apprehension,  his  eager 
pursuit  of  knowledge,  his  superior  natural  endowments,  his 
remarkable,  almost  phenomenal,  memory  fully  supplied  the 
lack  of  such  advantages.  He  was  an  extensive  reader,  fond  of 
investigation,  and  his  mind  was  stored  with  a  large  fund  of 
knowledge  upon  most  subjects  that  interest  men  of  intelligence. 
In  the  fields  of  history,  science,  politics  and  literature,  as  well 
as  jurisprudence,  he  was  at  home,  and  his  conversation  was 
always  interesting  and  instructive.  His  tastes  were  literary, 
and  from  time  to  time  he  indulged  them  by  contributing  to  the 
current  literature  of  the  day.  His  library  was  large  and  well 
selected,  but  it  was  kept  not  for  ornament  but  for  practical 
and  steady  use.  His  extraordinary  memory,  particularly  in 
the  recollection  of  decided  cases  and  of  the  details  of  testi- 
mony in  causes  tried  before  him,  was  the  frequent  subject  of 
remark. 

As  a  judge  he  was  able,  intelligent  and  upright  in  the  ad- 
ministration of  his  office.  His  personal  character  in  all  rela- 
tions was  above  reproach.  His  judicial  integrity  nnd  his 
honor  as  a  man  and  citizen  were  never  questioned.     Peculiarly 
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social  aud  kindly  by  nature  and  genial  in  intercourse,  he  was 
always  an  entertaining  companion  and  by  common  assent  ac- 
corded a  prominent  place  in  society. 

While  living  in  Madison  he  was  married  to  Electa  A.  Wright, 
of  that  city,  a  sister  of  David  H.  Wright,  well  known  for 
many  years  in  political  and  Masonic  circles.  They  made  their 
home  a  center  of  kindly  hospitality.  Both  of  them  were  much 
interested  in  the  Industrial  School  of  Milwaukee,  and  did 
much  to  promote  its  interests  and  those  of  other  charitable 
enterprises.  Both  were  for  many  years  faithful  members  of 
St.  Paul's  Church  in  this  city.  A  devoted  and  affectionate 
husband  and  father,  Judge  Johnson  was  also  a  public-spirited 
citizen,  a  warm-hearted  friend,  and  in  all  the  varied  relations 
of  life  worthy  of  the  high  esteem  in  which  he  was  held. 

JAMES  A.  MALLORY. 

James  Augustus  Mallory  was  born  at  Union  Village,  Wash- 
ington County,  New  York,  September  28,  1827,  and  died 
at  Milwaukee,  Wisconsin,  November  3,  1899.  During  his 
early  childhood  his  parents  moved  to  Water  Valley,  Erie 
County,  New  York,  where  he  attended  the  district  schools  and 
Aurora  Academy,  from  which  he  was  graduated.  He  began 
the  study  of  law  in  Buffalo  with  Horatio  Seymour,  Jr.,  a 
nephew  of  Governor  Seymour.  While  yet  a  student  he 
made  the  acquaintance  of  the  members  of  the  bar  of  Western 
New  York,  and  attracted  the  attention  of  Millard  Fillmore, 
who  took  a  deep  interest  in  him,  and  it  was  about  this  time 
that  Mr.  Mallory  began  to  manifest  his  interest  in  politics, 
which  interest  ended  only  with  his  death. 

In  January,  1845,  while  yet  a  student,  he  was  appointed 
Adjutant  of  the  48th  New  York  Infantry  by  Governor  Silas 
Wright.  He  was  admitted  to  practice  in  the  Supreme  Court 
of  New  York  in  1848,  and  immediately  began  practice  in 
Buffalo,  where  he  remained  until  1851,  in  which  year  he  went 
to  Milwaukee  and  opened  a  law  oflSce.  He  was  the  same  year 
admitted  to  the  bar  of  the  Supreme  Court  of  Wisconsin. 
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He  was  married  in  1853  to  Miss  Mary  J.  Bates,  of  Spring* 
dale,  Connecticut.  Mrs.  Mallory  died  in  1861,  leaving  three 
children,  Jennie  M.,  Lilian,  and  RoUin  B.  Mallory,  who  is 
now  a  practicing  attorney  in  Milwaukee.  Judge  Mallory 
never  married  again,  devoting  his  life  thereafter  to  the  care  of 
his  children  and  in  attending  to  their  education  in  the  most 
careful  manner. 

In  the  Fall  of  1864  he  was  elected  District  Attorney  oi 
Milwaukee  County,  and  was  reelected  to  that  office  in  1856 
and  again  in  1858.  During  the  time  that  he  held  this 
important  office  he  constantly  met,  in  the  trial  of  cases,  such 
well-known  lawyers  as  the  late  Senator  Matthew  H.  Carpenter, 
Judge  £.  G.  Kyau,  afterwards  Chief  Justice  of  the  Supreme 
Court  of  Wisconsin,  Jonathan  E.  Arnold,  A.  R.  R.  Butler 
and  many  others.  There  were  tried,  during  his  incumbency 
of  this  office,  many  murder  cases,  all  of  which  were  prose- 
cuted by  Mr.  Mallory  himself.  He  was  so  successful  in  his 
conduct  of  the  affairs  of  that  office  that  when  there  occurred 
a  vacancy  on  the  bench  of  the  Municipal  Court  of  Milwaukee 
County,  he  was,  on  the  2nd  day  of  March,  1860,  appointed 
judge  oi  that  court  by  Governor  Randall.  At  that  time 
the  city  of  Milwaukee  was  comparatively  young  as  a  city  and 
was  passing  through  its  formative  stage.  There  were  many 
questions  arising  under  state  statutes  and  ciiy  ordinances  of 
importance  to  the  people,  which  had  never  been  adjudicated, 
and  which  required  care,  patience  and  the  exercise  of  rare 
judgment.  In  the  performance  of  this  portion  of  his  duties 
Judge  Mallory  gave  evident  satisfaction,  showing  clearly  his 
desire  to  do  his  whole  duty  to  the  best  interest  of  the  people. 
Judge  Mallory  was  repeatedly  elected  to  this  position,  gen- 
erally without  opposition,  until  January,  1890,  a  period  of 
thirty  years,  when  he  retired  to  enjoy  a  well-earned  rest 
during  his  remaining  years. 

When  holding  the  position  of  judge  he  did  not  give  up  his 
interest  in  affairs  of  moment  to  the  people,  nor  in  the  political 
party  to  which  he  allied  himself  and  in  whose  principles  he 
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was  ever  a  firm  believer.  In  1860,  after  his  appointment  by 
the  Governor,  he  was  elected  a  delegate  to  the  Democratic 
National  Convention  held  at  Baltimore,  which  nominated 
Stephen  A.  Douglas  for  president.  He  was  afterwards 
elected  a  delegate  to  the  Democratic  National  Convention 
held  in  1868,  which  nominated  Horatio  Seymour  for  presi- 
dent. In  1877  he  was  the  nominee  of  his  party  for  Gov- 
ernor of  Wisconsin,  but  was  .defeated,  by  a  narrow  majority, 
by  the  late  William  E.  Smith.  Upon  his  retirement  from  the 
bench,  he  devoted  himself  to  his  business  interests  and  to  his 
studies.  He  was  a  member  of  the  American  Bar  Association 
for  many  years. 

During  this  time  he  was  an  officer  of,  and  took  an  active 
interest  in,  the  affairs  of  the  Wisconsin  Humane  Society,  the 
Municipal  League  of  Milwaukee  and  other  organizations  of  a 
public  nature. 

He  always  retained  the  confidence  of  the  people,  by  reason 
of  his  fearless  administration  of  justice,  and  the  firm  and  open 
stand  that  he  ever  took  on  all  matters  of  public  import.  He 
died  honored  and  respected  by  the  community  in  which  he 
had  lived. 

GEORGE  E.  SUTHERLAND. 

George  E.  Sutherland,  judge  of  the  Superior  Court  of  Mil- 
waukee County,  Wisconsin,  passed  from  this  life  at  Chicago, 
on  September  13,  1899.  He  was  born  at  Burlington,  New 
York,  September  14, 1843,  and,  with  his  parents,  came  to  Wis- 
consin in  1855.  He  attended  school  at  Ripon  College  and 
subsequently  was  graduated  at  Amherst  College.  His  law 
course  was  taken  at  Columbia  College  law  school,  from  which 
he  was  graduated  in  1871. 

He  opened  an  office  at  Ripon,  Fond  du  Lac  County,  and 
served  as  city  attorney  for  two  years.  He  then  removed  to 
Fond  du  Lac,  and  was  associated  in  business  with  a  distin- 
guished member  of  the  bar,  David  Taylor,  later  a  justice  of  the 


GEORGE    E.    SUTHERLAND.  643 

Supreme  Court,  the  firm  being  Taylor  k  Sutherland.  He 
served  one  term  in  the  State  Senate,  was  postmaster  for  a 
term  in  the  city  of  Fond  du  Lac,  and,  after  Mr.  Taylor  was 
elected  to  the  Supreme  Bench,  practiced  law  at  Fond  du  Lac 
a  number  of  years.  He  came  to  Milwaukee  in  1886  and  en- 
tered into  business  with  Joshua  Stark,  and  continued  to  prac- 
tice at  that  bar  until  the  Spring  of  1897,  when  he  was  elected 
to  the  bench  as  judge  of  the  Superior  Court  of  Milwaukee 
County.  He  continued  in  the  active  discharge  of  his  duties 
until  the  16th  day  of  June,  1899,  when  he  adjourned 
court  for  the  summer  vacation  and  departed  on  a  trip  to 
Europe.  He  reached  Chicago  on  his  way  home,  and  expected 
to  return  to  Milwaukee  the  following  day,  when  he  was 
suddenly  taken  ill  and  died. 

Although  barely  sixteen  months  had  passed  since  George 
£.  Sutherland  was  invested  with  judicial  honors,  yet  for  this 
brief  period,  in  patience  and  in  kindness,  and  with  wise  judicial 
discretion,  he  held  the  scales  of  justice  with  a  steady  hand, 
uninfluenced  by  prejudice,  fear  or  favor,  careful  only  of  the 
law  of  which  he  was  a  zealous  student.  As  a  trial  judge  he 
was  uniformly  patient  and  kind  in  his  treatment  both  of  coun- 
sel and  witnesses.  The  judicial  qualities  of  his  mind  were 
admirable,  and  he  gave  to  his  work  the  highest  and  best  of 
which  he  was  capable.  His  was  a  sunny  and  genial  disposition, 
and  he  made  the  way  easier  and  more  pleasant  for  many  a 
struggling  young  attorney.  The  highest  good  was  his  great 
ambition  in  his  social,  business  and  church  relations. 
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Note. — ^This  list  has  been  compiled  by  the  Secretary  of  the  American 
Bar  Association  from  replies  to  circulars  sent  out.  While  pains  have 
been  taken  to  make  it  as  complete  as  possible^  it  is  probable  that  some 
Associations  have  been  omitted.  AH  Associations  which  are  purely 
Library  Associations  are  intended  to  be  omitted.  In  some  cases  the 
officers  for  former  years  are  given  where  officers  for  1900  are  not  known. 

The  Secretary  will  be  much  indebted  for  information  of  any  omissions 
and  for  corrections  of  the  names  of  officers. 

ALABAMA. 

NAME.  PRESIDENT.  SECRBTART. 

Alabama  State  Bar    Thomas  G.  Jones,         Alex.  Troy, 

Association.  Montgomery.  Montgomery, 

Birmingham  Bar  Asso-    John  London,  L.  J.  Haley,  Jr., 

ciATiON.  Birmingham.  Birmingham. 

ARIZONA. 

The  Bar  Association    John  J.  Hawkins,        Walter  Bennett, 

of  Arizona.  Prescott.  Phoenix. 

ARKANSAS. 

The  Arkansas  State    Sterling  R.  Cockrill,    C.  T.  Coleman, 
Bar  Association.  Little  Rock.  Little  Rock. 

CALIFORNIA. 

Los  Angeles  Bar  Asso-    John  D.  Works,  Charles  Wellborn, 

CIATION.  Los  Angeles.  Los  Angeles. 

Oakland  Bar  Assogia*    J.  H.  Smith,  Geo.  E.  DeGolia, 

TioN.  Oakland.  Oakland. 

Sacramento  Bar  Afso-    Grove  L.  Johnson,        S.  Luke  Howe, 

CIATION.  Sacramento.  Sacramento. 
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CALI FORNI  A— Continued. 

NAMK.  PRESIDENT.  8EGRETART. 

Bab  Association  of  San    Eugene  Daney,  Lewis  R.  Works, 

Diego.  San  Diego.  San  Diego. 

Bas     Association     of    Charles  W.  Slack,  Warren  Olnej,  Jr. 
San  Francisco.                     San  Frandsoo.  San  Francisco 

COLORADO. 

Colorado  Bar  Asso-    Moses  Hallett,  Lucius  W.  Hojt, 

elation.  Denver.  Denver. 

Dbnveb    Bar   Associa-    Hugh  Butler,  James  M.  Lomery, 

TiON.  Denver.  Denver. 

Gilpin    County  Bab    Clayton  F.  Becker,  J.  D.  Kurd, 

Association.  Central  City.  Central  City. 

Teller  County  Bab    Charles C.  Butler,  Henry  H.  Clark, 

Association.  Cripple  Creek.  Cripple  Creek. 

CONNECTICUT. 

State   Bar  ,  Assoeia-    Charles  £.  Perkins,  Chas.  M.  Joslyn, 
tion  of  Oonneetieut.                      Hartford.  Hartford. 

Bridgeport  Bar  Asso-    Charles  S.  Canfield,  Wm.  H.  Eelsey, 

ciATiON.  Bridgeport  Bridgeport. 

Hartford  County  Bar    Charles  £.  Perkins,  William  F.  Henney, 
Association.                               Hartford.  Hartford. 

DELAWARE. 

Kent  County  Bar  Asso-    Henry  R.  Johnson,  A.M.Daly, 

ciation.  Dover.  Dover. 

Bar     Association     of    Wlllard  Saulshury,  Jr.,    Herbert  H.  Ward, 
New  Castle  County.  Wilmington  ('99).  Wilmington  ('99). 

Bar     Association     of    Charles  F.  Richards,  Albert  F.  Polk, 

Sussex  County.  Georgetown.  Georgetown. 
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DISTRICT  OF  COLUMBIA. 

HAME.  FBBSIDENT. 

Bar  ABSOOiation  of  the    Chapin  Brown,  Coroonn  Thonii 

Butriet  of  Columbia.  Washington.  Waahingtoo. 

Federal  Bar  Associa-    John  W.  Douglass,        Geoig«  A.  King, 

TiON  OF  D.  C.  Washington.  Washington. 

Patent    Law    AssocaA-    William  D.  Baldwin,    Max  Georgh, 
TION  OF  Washington.  Washington.  Washington. 

FLORIDA. 

Jacksonville  Bar  As-    A.  W.  Cockrell,  Jr.,     Walter  B.  Clarkson, 

sociATiON.  Jacksonville.  Jacksonyille. 

Key  West    Bab  Asso-    L.  W.  Bethel,  Jalins  Otto, 

ciATiON.  Key  West  Key  West. 

Marianna  Bar  Associa-    W.  H.  Milton,  J.  C.  McKinnon, 

TION.  Marianna.  Marianna. 

GEORGIA. 

(Georgia    Bar  Asbo-     H.  Warner  Hill,  Orville  A.  Park, 

oiation.  Greenville.  Maoon. 

Atlanta  Bar  Associa-    Jno.  L.  Hopkins,  William  P.  Hill, 

TION.  Atlanta.  Atlanta. 

Bar    Association    o  f    Washington  Dessan,     Andrew  W.  Lane, 

Citt  of  Macon.  Maoon.  Maoon. 

ILLINOia 

IllinoiB    State     Bar    Jesse  Holdom,  James  H.  Matbeny, 

Assooiation.  Chicago.  Springfield. 

Chicago    Bar  Associa-    John  S.  Miller,  M.  Lester  Coffeen, 

TION.  Chicago.  Chicago. 

Chicago  Law  Institute.    Walpole  Wood,  Alfred  E.  Barr, 

Chicago.  Chicaga 

States  Attorneys  As-    A.  L.  Anderson,  J.  H.  Franklin, 

SOCIATION  OF  Illinois.  Lincoln.  Lacon. 
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ILLINOIS— Continued. 

NAMS.  PRESIDENT.  SBORBTABT. 

The   Illinois    County    Rufm  W.  Potts,  M.  W.  Thompson, 
AKD  Pbobatx  Judges                   TaylorTille.  Danville. 

ASBOGIATION. 

The  Law  Club  of  the  Thomas  B.  Manton,  Frederic  W.  Burlingham, 
City  of  Chicago.  Chicago  ('99).  Chicago  (*99). 

The  Patent  Law  Ahso-    William  H.  Dyrenforth,    Samuel  £.  Hibben, 
ciATiON.  Chicago.  Chicago. 

INDIANA. 

State  Bar   AsBOOia-    Edwin  P.  Hammond,  Merrill  Moores, 
tion  of  Indiana.                       Lafajette.  IndianapoliB. 

Adams  County  Bab  As-    Robert  S.  Peterson,  Clark  J.  Luts, 

80CIATION.  Decatur.  Decatur. 

Clay  County  Bab  Asso-    George  A.  Knight  Thomas  W.  Hutchison, 
CIATION.                                        Brazil.  Brazil. 

Clinton  County  Bab    Charles  G.  Guenther,  James  T.  Hockman, 
AibSOCIATION.                                Frankfort.  "  Frankfort. 

Danville  Bab  Asbocia-    Thaddeus  S.  Adams,  Rosooe  C.  Pennington, 
TiON.                                       Danville.  Danville. 

Dbabbobn  County  Bab    Wm.  H.  Bainbridge,  Warren  H.  Hauck, 

Association.  Lawrenceburg.  Lawrenceburg. 

DeKalb  County  Bab    Don  A.  Garwood,  Daniel  A.  Link, 

Association.  Auburn.  Auburn. 

Eyansville  Bab  Asso-    Alexander  Gilchrist,  Philip  W.  Frej, 

ciATiON.  Evansville.  Evansville. 

Elkhabt  County  Bab    Charles  W.  Miller,  Louis  A.  Dennert, 
Association.                                    Goshen.  Goshen. 

Gbant  County  Bab  As-    Henry  J.  Paul  us,  Marshall  Williams, 

sociATiON.  Marion.  Marion 

Hamilton  County  Bab    John  F.  Neal,  Meade  Vestal, 

Association  Noblesville.  Noblesville. 
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INDIANA— Continued. 

NAME.  PBESIDEKT.                           SSCRBTARY. 

Howard    County    Bar  Milton  Bell,  Warren  R.  Voorhis, 

Association.  Kokomo.                           Eokomo. 

Indianapolis   Bar  As-  John  S.  Duncan,  Ernest  R.  Keith, 

sociATiON.  Indianapolis.                     Indianapolis. 

Jay  County  Bar  Asso-  David  T.  Taylor,  George  W.  Bergman, 

ciATiON.  Portland.                           Portland. 

Lake  County  Bar  Asso-  Armanis  F.  Knotts,  John  G.  Erdlitz, 

CIATION.  Hammond.                             Whiting. 

Madisok    County    Bar  Howell  D.  Thompson,  Edward  D.  Reardon, 

Association.  Anderson.                          Anderson. 

Martinsville  Bar  As-  James  Y .  Mitchell,  E.  Forest  Branch, 

SOCIATION.  Martinsville.                      Martinsville. 

Putnam    County    Bar  DelanaE.  Williamson,  Smith  Matson, 

Association.  Greencastle.                      Greencastle. 

Shelby   County    Bar  Harrj  C.  Morrison,  George  H.  Meiks, 

Association.  Shelbyville.                      Shelbyvillci 

Starke    County    Bar  James  W.  Nichols,  W.  C.  Pentecost, 

Association.  Knox.                               Kdoz. 

TniRTY-FrFTH  Judicial  Frank  S.  Roby,  Willis  Rhoads, 

Circuit  Bar  Asso-  Angola.                            Angola. 

CIATION. 

Vermillion    County  Martin  G.  Rhoads,  F.F.James, 

Bar  Association.  Newport                           Newport. 

Wabash    Bar  Associa-  Alvah  Taylor,  Oliver  H.  Bogae, 

tion.  Wabash.                            Wabash. 

IOWA. 

Iowa  State  Bar  As-  J.  J.  McCarthy,  Saml.  S.  Wright, 

Bociation.  Dubuque.                            Tipton. 

Black  HAWK   County  W.  H.  McClure,  J.  8.  Tuthill, 

Bar  Association.  Waterloo.                         Waterloo. 
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IOWA— Continued. 

NAME.  PRESIDENT.  SECRETARY. 

Boone  CorNxy  Bar  As-  S.  R.  Dyer,  J.  R.  Whitaker, 

soGiATioN.  Boone.  Boone. 

Cedar  County  Bar  As-  E.  M.  Brink,  Vacant. 

sociATiON.  Tipton. 

(.^ARKE  County  Bar  Hon.  M.  L.  Temple,     H.  L.  Karr, 

Association.  Osceola.  Osceola. 

Clayton   County    Bar  James  O.  Crosby,         B.  W.  Newberry, 

Association.  Garnavillo.  Gamavillo. 

Clinton    County    Bar  J.  S.  Darling,  J.  W.  Ellis, 

Association.  '         Clinton.  Clinton. 

Decatur  County  Bar  R.  L.  Parish,  Vacant. 

Association.  Leon. 

Dubuque   County   Bar  J.  R.  Lindsay,  S.  B.  Lattner, 

Association.  Dubuque.  Dubuqu& 

Fairfield  Law  Library  Robert  F.  Ratcliff,        £.  F.  Simmons, 

Association.  Fairfield.  Fairfield. 

Hamilton  County  Bar  N.  B.  Hyatt,  G.  F.  Tucker, 

Association.  Webster  City.  Webster  City. 

Johnson   County    Bar  Milton  Remley,  R.  P.  Howell, 

Association.  Iowa  City.  Iowa  City. 

Jones  County  Bar  Asso-  J.  S.  Stacy,  W.  I.  Chamberlain, 

ciATiON.  Anamosa,  Wyoming. 

Keokuk    County    Bar  H.  H.  Timble,  W.  J.  Roberts, 

Association.  Keokuk.  Keokuk. 

Kossuth  County   Bar  E.  V.  Swetting,  Charles  A.  Cohenour, 

Association.  Algona.  Algona- 

Lucas  County  Bar  Asso-  T.M.Stuart,  L.  B.  Bartholomew, 

CIATION.  Chariton.  Chariton. 

Monona  County  Bar  G.  W.  McMillan,         Geo.  A.  Oliver, 

Association.  Onawa.  Onawa. 

42 
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IOWA— Continued. 

NAME.  PRESIDENT.                            SECRETARY. 

Monroe  County   Bar  T.B.Perry,                  D.  M.  Anderson, 

Association.  Albia.                                Albia. 

Muscatine  County  Bar  J.  Carskaddan.             William  Hoffman, 

Association.  Muscatine.                         Muscatine. 

Polk  County  Bar  As-  Geo.  H.  Carr,               J.  B.  Ryan, 

sociATioN.  Des  Moines.                      Des  Moines. 

Scott  County  Bar  Asso-  W.  M.  Chamberlain,    R.  C.  Ficke, 

TiON.  Davenport.                          Dayenport. 

Shelby    County    Bar  Edmund  Lockwood,      Thos.  H.  Smith, 

Association.  Harlan.                              Harlan. 

Sioux    City  Bar  Asso-  Craig  L.  Wright,          J.  Herbert  Quick, 

ciation.  Sioux  City.                        Sioux  City. 

Sioux  County  Bar  Asso-  Wm.  Hutchinson,        G,  W.  Pelts, 

ciation.  Orange  City.                      Orange  City. 

Union  County  Bar  As-  D.  W.  Pligbee,              Vacant. 

SOCIATION.  Creston. 

Van    Burrn    County  S.  E.  Irish,                   H.B.Sloan, 

Bar  Association.  Keosauqua.                        Keosauqua. 

W^APELLo   County  Bar  E.  E.  McElroy,            Chaa.  Hall, 

Association.  Ottumwa.                          Ottumwa. 


KANSAS. 

Bar    Association  of    Sam  Kimble,  D.  A.  Valentine, 

the  State  of  Kansas.  Manhattan.  Topeka. 

KENTUCKY. 

Kentucky  Bar  Asso-    Malcolm  Yeamans,        J.  Q.  Poore, 

ciation.  Henderson.  Frankfort 

LOUISIANA. 

IiOUisiana    Bar    As-    Henry  P.  Dart,  W.  S.  Benedict, 

so  ciation.  New  Orleans.  New  Orleans. 
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NAME.  PRBBIDENT.  SECRETARY. 

Maine  State  Bar  As-  Wallace  H.  White,  Leslie  C.  Cornish, 

sooiation.  Lewiston.  Augusta. 

Cumberland  Bar  Asso-  Henry  B.  Cleaves,  John  F.  A.  Merrill, 

GIATION.  Portland.  Portland. 

Franklin  County  Bar  Henry  L.  Whitoomb,  B.  M.  Small, 

Association.  Farmington.  Farmington. 

Kennebec  Bar  Associa-  C.  F.  Johnson,  C.  L.  Andrews, 

TioN.  Waterville.  Augusta. 

Oxford  Bar  Asssooia-  Vacant.  C.  F.  Whitman, 

TION.  S.  PariSk 

Penobscot  Bar  Associa-  Albert  W.  Paine,  F.  H.  Appleton, 

TiON.  Bangor.  Bangor. 

Somerset  Bar  AND  Law  (Oldest  member  N.  W.  Brainard, 

Library  Association.  present).  Skowhegan. 

York  Bar  Association.  Horace  H.  Burbank,  Gorham  N.  Weymouth, 

Saco.  Biddeford. 

MARYLAND. 

Maryland  State  Bar  Stevenson  A.  Williams,  Conway  W.  Sams, 

Association.  Bel  Air.  Baltimore. 

• 

Bar  Association  of  Al-  Bobert  W.  McMichael,  David  W.  Sloan, 

LEG  ANY  County.  Cumberland  ('99).  Cumberland  ('99). 

Bar     Association     of  Daniel  M.  Thomas,  James  W.  Bowers,  Jr., 

Baltimore  City.  Baltimore.  Baltimore^ 

Bar    Association    o  f  Thos.  J.  Peddicord,  Julius  C.  Benninger, 

Garrett  County.  Oakland  ('99).  Oakland  ('99). 

Bar    Association    o  f  Hattersly  W.  Talbott,  Philip  D.  Laird, 

Montgomery  County.  Rockville.  Rock vi He. 

Bar    Association    of  Alexander  ^eill,  Martin  L.  Eeedy, 

Washington  County.  Hagerstown.  Hagerstown. 
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MASSACHUSEITS. 

NAME.  PRESIDENT.  SECRETARY. 

Bar  Association  of  the  John  C.  Gray,  Wiiliam  F.  Wharton, 

City  of  Boston.  Boston.  Boston. 

Berkshire  Bar   Asbo-  Henry  W.  Taft,  Edward  T.  Slocum, 

CIATION.  Piitofield.  Pittafield. 

Essex  Bar  Association.  Henry  P.  Moulton,  Alden  P.  White, 

Salem.  Salem. 

Fall  River  Bar  Asso-  Milton  Beed,  Arthur  S.  Phillips, 

CIATION  Fall  River.  Fall  River. 

Franklin  County  Bar  Samuel  O.  Lamb,  Samuel  D.  Conant, 

Association.  Greenfield.  Greenfield 

Hampden    Bar     Asso-  Charles  L.  Gardner,  Robert  O.  Morris, 

CIATION.  Springfield.  Springfield. 

Hampshire   Bar   Asso-  Timothy  G.  Spaulding,  Wm.  H.  Clapp, 

CIATION.  Northampton.  Northampton. 

Lawrence  Bar  Associ-  Chas.  A.  DeCoursey,  Wm.  F.  Moyus, 

ATiON.  Lawrence.  Lawrence. 

Lynn  Bar  Association.  William  H.  Niles,  Charles  Leighton, 

Lynn.  Lynn. 

Bar  Association  of  the  S.  K.  Hamilton,  Russell  Bradford, 

County  of  Middles^ez.  Boston.  Boston. 

New     Bedford      Bar  Charles  W.  Clifford,  Frank  A.  Milliken, 

Association.  New  Bedford.  New  Bedford. 

Newburyport  Bar  As-  Vacant.  David  P.  Page, 

sociATioN.  Newburyport. 

Bar     Association     of  Frederick  D.  Ely,  George  K.  Clarke, 

Norfolk  County.  Needham  ('99).  Needham  ('99). 

Plymouth  County  Bar  B.  W.  Harris,  Arthur  Lord, 

Association.  E.  Bridgewater.  Plymouth. 

Taunton  Bar  Associa-  Henry  J.  Fuller,  Carleton  F.  Sanford, 

tion.  Taunton.  Taunton. 

Worcester     County  F.  P.  Goulding,  Webster  Thayer, 

Bar  Association.  Worcester.  Worcester. 
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MICHIGAN 

NAME.  PRESIDENT.  SBCRETART. 

Michigan  State  Bar  George  W.  Weadock,  Andrew  J.  Lynd, 

Association.  Sagioaw.  ^       Saginaw. 

Bat  County  Bar  Asbo-  Edgar  A .  Coolej,  Frank  8.  Pratt, 

ciATiON.  Ann  Arbor.  Bay  City. 

Detroit  Bar   Associa-  John  C.  Donelly,  William  J.  Gray, 

TiON.  Detroit.  Detroit. 

Houghton  County  Bar  Thoe.  L.  Chadboume,  William  G.  Rice, 

Association.  Houghton.  Houghton. 

Ionia  County  Bar  As-  Allen  B.  Morse,  Wm.  K.  Clute, 

sociATiON.  Ionia.  Ionia. 

Lenawee  County  Bar  Clement  E.  Weaver,  Walter  S.  Westerman, 

Association.  Adrian.  Adrian. 

Saoinaw  County    Bar  George  W.  Weadock,  Henry  E.  Naegeley, 

Association.  Saginaw.  Saginaw. 

MINNESOTA. 

Minnesota  State  Bar  M.  E.  Clapp,  Carl  Taylor, 

Association.  St.  Paul  ('99).  St  Paul  ('99). 

Blue    Earth    County  A.  R.  Pfair,  Jean  A.  Flittie, 

Bar  Association.  Mankota.  Mankota. 

Minneapolis  Bar  Asso-  William  H.  Norris,  John  T.  Baxter, 

ciATTON.  Minneapolis.  Minneapolis. 

Ramsey    County     Bar  Frederick  G.Ingeraoll,  Arthur  J.  Stobbart, 

Aasof'iATiON.  St.  Paul.  St.  Paul. 

Rice  County  Bar  Asso-  Geo.  W.  Batchelder,  A.  D.  Keyes, 

ciATiON.  Faribault  ('99).  Faribault  ('99). 

Seventh  Judicial  Dis-  Alphonso  Barto,  Jas.  R.  Bennett,  Jr., 

TRicT  Bar  Association.  St.  Cloud  (99).  St.  Cloud  ('99). 

Stearns    County    Bar  George  H.  Reynolds,  J.  A.  Martin, 

Association.  St.  Cloud  ('99).  St.  Cloud  ('99). 
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MINNESOTA— Ck)ntinaed. 

NAME.  PRESIDENT.                            SECRETARY. 

Washington      County  F.  T.  Wilson,  ('98),      A.  E.  Doe,  ('98), 

Bar  Association.  Stillwater.                          Stillwater. 

t 

Winona    County    Bar  Vacant.                         Wm.  B.  Anderson, 

Associa-tion.  Winona. 


MISSISSIPPI. 

Aberdeen    Bar    Asso-  E.  O.  Sykes,  Q.  O.  Eckford, 

ciation.                                   Aberdeen.  Aberdeen. 

Adams  County  Bar  As-  Wm.  C.  Martin,  James  A.  Clinton, 

sociation.                                    Natchez.  Natchez. 

Columbus  Bar  Associa-  J.  A.  Orr,  Jas.  T.  Harrison, 

TioN.                                      Columbus.  Colambos. 

Yazoo  County  Bar  As-  Robert  Bowman,  C  H.  Williams, 

sociation.                               Yazoo  City.  Yazoo  City. 

MISSOURI. 

Missouri  Bar  Abso-  J.  J.  Russell,  C.  F.  Gallenkamp, 

ciation.                                 Charleston.  Union. 

Kansas  City  Bar  Asso-  Clarence  S.  Palmer,  Porter  B.  Godard, 

ciation.                                Kansas  City.  Kansas  City. 

Bar  Association  of  St.  James  Hagerman,  Jas.  Avery  Webb, 

Louis.                                     St.  Louis.  St  Louis. 


MONTANA. 

Montana  Bar  Asso-  Frank  K.  Corbett,  Edward  C.  Russel, 

ciation.                                      Butte.  Helena. 

Cascade    County    Bar  T.  E.  Brady,  H.  II.  Ewing, 

Association.                             Great  Falls.  Great  Falls. 

Flathead  County  Bar  G.  H.  (Jriibb,  D.  F.  Smith, 

A^ociation.                                 Kalispell.  Kalispell. 

Helena    Bar   Associa-  F.  P.  Sterling,  Thos.  J.  Walsh, 

TiON.                                          Helena.  Helena. 
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NEBRASKA. 

NAME.  PRESIDENT.  SECRETARY. 

Nebraska  State  Bar    £.  Wakeley^  Roscoe  Poand, 

Association.  Omaha.  Lincoln. 

Adams  County  Bar  As-    John  M.  Bagan,  J.  S.  Logan, 

sociATiON.  Hastings.  Ha«tingB. 

Lancaster  County  Bar    H.  H.  Wilson,  S.  L.  Geisthardt, 

Association.  Lincoln.  Lincoln. 

Omaha    Bar    Associa-    James  H.  Mcintosh,     O.  P.  M.  Brown, 

tion.  Omaha.  Omaha. 

NEW  HAMPSHIRE. 

Bar    Association   of    George  B.  French,        Arthur  H.  Chase, 
the  State  of  New  Nashua.  Concord. 

Hampshire. 

Belknap"  County  Bar    Charles  C.  Rogers,         E.  P.  Thompson, 

Association.  Tilton.  Laconia. 

Carroll   County   Bar    Frank  Weeks,  A.  M.  Rumery, 

Association.  Centerville.  Ossipee. 

Grafton  and  Coos  Bar    Chester  B.  Jordan,        Geo.  F.  Rich, 

Association.  Lancaster.  Berlin. 

Strafford  County  Bar    Daniel  Hall,  Walter  W.  Scott, 

Association.  Dover,  Dover. 

NEW  JERSEY. 

New  Jersey  State    Eugene  Stevenson,        Albert  C.  Wall, 
Bar  Association.  Paterson.  Jersey  City. 

Atlantic  County  Bar    Burrows  C.  Godfrey,     Wm.  M.  Clevenger, 

Association.  Atlantic  City.  Atlantic  City. 

Bergen    County    Bar    James  M.  Van  Valen,   Abram  DeBaun, 

Association.  Hackensack.  Hackensack. 

Camden    County    Bar    Benjamin  D.  Shreve,    John  Meirs, 

Association.  Camden.  Camden. 
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NAME.  PRESIDENT.                            8ECRETART. 

Cumberland  County  Thomas  W.  Trenchard,  Qeorge  Hampton, 

Bar  Association.  Bridget  on.                         Bridgeton. 

Essex  County  Bar  As-  William  B.  Guild,        Charles  M.  Myers, , 

sociation.  Newark.                             Newark. 

Bar  Association  of  JamesP.Vredenhurgh,  George  I.  McEwen, 

Hudson  County.  Jersey  City.                      Jersey  City. 

Monmouth    Bar  Asso-  Roht.  Allen,  Jr.,           James  Steen, 

ciation.  Red  Bank.                         Eatontown. 

Bar    Association    of  George  S.  Hilton,         John  B.  Beam^ 

Passaic  County.  Palerson.                ,           Paterson. 

Somerset  County  Bar  Charles  A.  Reed,          Nelson  Y.  Dungan, 

Association.  Plainiield.                        Somerville. 

NEW  MEXICO  TERRITORY. 

New     Mexico     Bar  A.  A.  Freeman,            Edward  L.  Bartlelt, 

Association.  Carlsbad.                           Santa  F^. 

NEW  YORK. 

New  York  State  Bar  Srancis  M.  Finch,        Frederick  E.  Wadhams, 

Association.  Ithaca.                              Albany. 

Albany  County    Bar  William  P.  Rudd,         Jacob  C.  E.  Scott, 

Association.  Albany.                             Albany. 

Amsterdam  Bar  Asso-  Charles S.Nisbet,V.P.,   Lawrence  A.  Serviss, 

ciATioN.  Amsterdam.                        Amsterdam. 

Brooklyn  Bar  AssociA-  H.  C.  M.  Ingraham,     Henry  S.  Rasquin, 

TiON.  Brooklyn.                            Brooklyn. 

Erie  County  Bar  Asso-  Spencer  Clinton,           John  W.  Fisher, 

CIATION.  Buffalo.                               Buffalo. 

Ass'n  of   the   Bar   of  John  E.  Parsons,          B.  Aymar  Sands, 

the  City  of  New  York.  New  York.                        New  York. 

Bar  Association  of  the  Jerome  Egelston,          James  H.  Drury, 

City  of  Glovers-  Gloversville.                     Gloversville. 
ville. 


IN   THE   UNITED   STATES.  G57 

NEW  YORK— Continued. 

NAME.  PRESIDENT.  SECRETARY. 

Onondaga  County  Bar    W.  P.  Goodelle,  Edwaxd  H.  Burdick, 
Association.                               Syncuse.  Syracuse. 

Queens  County  Bar  As-    John  Lyon,  Frederick  N.  Stnith, 

sociAtion.  Rockyille  Centre.  Long  Island  City. 

Rochester    Bab    Asso-    Walter  S.  Hubbell,  Wm.  T.  Plumb, 

ciation.  Rochester.  Rochester. 

Rockland  County  Bar    Abram  A.  Demorest,  George  A.  Wyre, 

Association.  Nyack.  Nyack. 

NORTH  CAROLINA. 

North  Carolina  Bar    Charles  M.  Stedman»  J.  Crawford  Biggs, 

Association.  Greensboro.  Durham. 

NORTH  DAKOTA. 

State  Bar  ABBOCiation    Seth  Newman,  W.  J.  Burke, 

of  North  Dakota.  Fargo.  Bathgate. 

Grand   Forks  County    J.  H.  Bosard,  Tracy  R.  Bangs, 

Bar  Association.  Grand  Forks.  Grand  Forks. 

OHIO. 

Ohio  State  Bar  Asso-     R.  D.  Marshall,  H.  A.  Mykrantz, 

oiation.  Dayton.  Ashland. 

Ashland  County   Bar    R.  M.  Campbell,  W.  T.  Dover, 

Association.  Ashland.  Ashland. 

Butler    County     Bar  'Allen  Andrews,  Robert  N.  Shotts, 

Association.  Hamilton.  Hamilton. 

Carroll   County  Bar    Thomas  Hayes,  U.  C.  DeFord, 

Association.  Carrol  Iton.  Carrollton. 

Cincinnati    Bar    Asso-    John  R.  Sayler,  Nath*l  H.  Davis, 

ciation.  Cincinnati.  Cincinnati. 

Cleveland    Bar   As^^o-    E.  J.  Blandin,  T.  H.  Biihhnell, 

CIATION.  Cleveland.  Cleveland* 
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Crawford  County  Bab  Franklin  Adams,  WaUaoe  L.  Monnett, 
Association.                                Bucyrus.  Bucjnia. 

Darke  County  Bar  As-  C.  M.  Anderson,  S.  V.  Hartman, 

soGiATiON.  Greenville.  Greenville. 

Franklin  County  Bar  Charles  E.  Barr,  Campbell  M.  Voorheet, 
Association.                              Columbus.  Colambui. 

Henry     County     Bar  Martin  Enapp,  J.  P.  Ragan, 

Association.  Napoleon.  Napoleon. 

Jefferson  County  Bab  Dio.  Bogers,  W.  C.  Taylor. 

Association.  Steubenville.  Steubenville. 

Knox  County  Bar  As-  John  Adams,  W.  L.  Cary,  Jr., 

sociATiON.  Mt.  Vernon.  Mt,  Vernon. 

Licking    County    Bar  J.  M.  Dennis,  Chas.  W.  Seward, 

Association.  Newark.  Newark. 

Lorain  County  Bar  As-  Chas.  W.  Johnson,  H.  W.  Ingersoll, 

SOCIATION.  Elyria.  Elyria. 

Mahoning  County  Bar  Thos.  W.  Sanderson,  M.  0.  McNabb, 

Association.  Youngstown.  Youngstown. 

Marion    County    Bar  W.  Z.  Davis,  W.  E.  Scofield, 

Association.  Marion.  Marion. 

Miami  County  Bar  As-  Thos.  B.  Kyle,  8.  H.  McPherson, 

soctation.  Troy.  Troy. 

Montgomery      County  R.  D.  Marshall,  O.  F.  Bauman, 

Bar  Association.  Dayton.  Dayton. 

Putnam    County    Bar  Jas.  T.  I^ntzig,  D.  C.  Long, 

Association.  Ottawa.  Ottawa. 

Richland  County  Bar  S.  G.  Cummings,  J.  E.  LaDow, 

Association.  Mansfield.  Mansfield. 

Rass  County  Bar  Asso-  Reuben  R.  Freeman,  Frank  Hinton, 

ciation.  Chillicothe.  Chillicothe. 
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Sandusky  County  Bar  T.  P.  Finefrock,             Basil  Meek, 

Association.  Fremont.                           Fremont 

Springfield  Law  and  G.  C.  Rawlins,              D.  Z.  Gardner, 

Law  Library  Ass'n.  Springfield.                       Springfield. 

Southern  Columbiana  J.  J.  Piirinton,              Wm.  M.  Hill, 

County  Bab  Ajss'n.  East  Liverpool.                East  Liverpool. 

Summit    County    Bab  C.  E.  Humphrey,          H.  M.  Hagelbarger, 

Association.  Akron.                                 Akron. 

Toledo    Bar    Associa-  L.  H.  Pike,                   H.  W.  Frazer, 

TioN.  Toledo.                            Toledo. 

Vinton  County  Bab  As-  J.  M.  McGillivray,       Henrjr  W.  Coultrap, 

sociATioN.  Mc  Arthur.                          Mc  Arthur. 

Warren    County   Bar  John  E.  Smith,            George  W.  Stanley, 

Association.  Lebanon.                          Lebanon. 

OREGON. 

Oregon  Bar  Associa-  C.  E.  S.  Wood,             A.  F.  Flegel, 

tion.  Portland.                           Portland. 

Clackamas     County  Gordon  E.  Hayes,         W.  S.  McRen, 

Bab  Association.  Oregon  City.                      Oregon  City. 

Marion    County     Bab  B.  F.  Bonham,             A.  O.  Condit, 

Association.  Salem.                               Salem. 

PENNSYLVANIA. 

Pennsylvania      Bar  William  Scott,              Vacant. 

Association.  Pittsburg. 

Adams  County  Bar  As-  David  McConaughy,      W.  Clarence  Sheely, 

SOCIATION.  Gettysburg.                       Gettysburg. 

Allegheny     County  Robert  S.  Frazer,           Albert  York  Smith, 

Bar  Association.  Pittsburg.                         Pittsburg. 

Law  Association  of  Alfred  vS.  Moore,           Junius  W.  McBride, 

Beaver  County  Beaver.                              Beaver. 
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Berks  County  Bar  As-  Jacob  S.  Livingood,  Thomas  K.  Leidy, 

SOGiATiON.                                     Beading.  Beading. 

BuLiR  County  Bar  As-  Adie  H.  Stevens,  ('98),  Henry  A.  McFadden, 

SOGIATION.                                      Tyrone.  ('98),  HoUidaysbarg. 

Bradford  County  Bar  Bodney  A.  Mercur,  Jas.  B.  Leahy, 

Association.                                Towanda.  Towanda. 

Bucks  County  Bar  As-  Nathan  C.  James,  Harvey  S.  Kiser, 

sooiATioN.                               Doylestown.  Doylestown. 

BuTiiER    County     Bar  L.  Z.  Mitchell,  J.  D.  Marshall, 

Association.                                     Butler.  Butler. 

Cabibria   Bar  Associa-  W.  Horace  Rose,  H.  H.  Myers, 

TioN.                                    Johnstown.  £bensbuig. 

Centre     County    Bar  John  G.  Love,  M.  I.  Gardner, 

Association.                               Bellefonte.  Bellefonte. 

Chester   County   Law  Wm.  M.  Hayes,  Thomas  Lack, 

and  Miscellaneous  Li-              West  Chester.  West  Chester. 
BRABY  Association. 

Clarion   Bar  Associa-  B.  J.  Reid,  W.  D.  Bums, 

TION.                                           Clarion.  Clarion. 

Clearfield  County  Law  Cyrus  Gordon,  Benjamin  F.  Chase, 

AssocrATiON.                                Clearfield.  Clearfield. 

Columbia  County  Bar  John  G.  Freeze,  George  E.  Elwell, 

Association.                           Bloomsburg.  Bloomsburg. 

Dauphin  County    Bar  Robert  Snodgrass,  William  M.  Hargest, 

Association.                             Ilarrisburg.  Harrisburg. 

Erie  County  Law  As-  George  A.  Allen,  Henry  E.  Fish, 

sociation.                                         Erie.  Erie. 

Fayette   County    Bar  Robert  F.  Hopwood,  Thos.  R.  Wakefield, 

Association.                              Uniontown.  Uniontown. 

Forest    Bar     Associa-  Samuel  D.  Irwin,  S.  C.  Calhoun, 

TION,                                         Tionesta.  Tionesta. 
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Huntingdon  Bar  As80-  W.  McK. Williamson,  Jas.  S.  Woods, 

ciATiON.  Hantingdon.  Huntingdon. 

Indiana   County    Law  J.  N.  Banks,  John  N.  Hill, 

Association.  Indiana.  Indiana. 

Jefferson  County  Bar  George  A.  Jenks,  N.  L.  Strong, 

Association.  Brookyille.  Brookyiile. 

Lackawanna  Law  and  James  H.  Torrej,  Herman  Osthaus, 
Library  Association.                        Scranton.  Scran  ton. 

Lancaster    Bar    Asso-  H.  M.  North,  John  W.  Appel, 

CIATION.  Columbia.  Lancaster. 

Lawrence  County  Bar    H.  K.  Gregory,  D.  W.  Keast, 

Association.  Newcastle.  Newcastle. 

Lehigh    County    Bab  Arthur  G.  De  Walt,  fVank  Jacobs, 

Association.  AUentown.  Allentown. 

LYCOfifiNO  Law  Associa-  Henry  C.  McCormick,  Addison  Candor, 

tion.  Williamsport  Williamsport. 

McKean    County   Bab  Byron  D.  Hamlin,  J.  M.  McClure, 

Association.  Smethport.  Bradford. 

Montgomery     County  James  Boyd,  Wm.  F.  Dannehower, 
Bar  Association.                        Norristown.  Norristown. 

Northampton    County  P.  C.  Evans,  A.  C.  LaBarre, 

Bar  Association.  Easton.  Easton. 

Northumberland  Wm.  H.  M.  Oram,  Harry  S.  Knight, 
County  Law  Asso-                       Shamokin.  Sunbury. 

CIATION. 

Law     Association     of  Samuel  Dickson,  William  C  Ferguson, 
Philadelphia.                       Philadelphia.  Philadelphia. 

Lawyers'      Club       of  Francis  Shunk  Brown,  Emanuel  Furth, 

Philadelphia.  Philadelphia.  Philadelphia. 

Schuylkill      County  Vacant  Chas.  E.  Breckens, 
Bar  Association.  Pottsville. 
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Snyder    County     Bar    A.  W.  Porter,  Jay  Q.  Weiaer, 

Association.  Selin's  Grove.  Middlebnrg. 

SusquEHANNA    CouNTY    William  M.  Post,  F.  I.  Lett, 
Legal  Association.                          Montrose.  Montrose. 

Tioga  County  Bar  As-    S.  F.  Channell,  Robert  K.  Young, 

sociATiON.  Wellsboro.  Wellsboro. 

Warren   County    Bar    William  Schnur,  E.  H.  Beehlin, 

Association.  Warren.  Warren. 

Wayne    Bar   Associa-    Hen.  Wilson,  R.  M.  Stocker, 

TiON.  Honesdale.  Honesdale. 

Waynesburg  Law  As-    J.  B.  Donley,  James  J.  Parman, 

SOCIATION.  Waynesbnrg.  Waynesburg. 

Westmoreland     Law    D.  S.  Atkinson,  J.  £.  B.  Cunningham, 
Association.                            Greensbui^.  GreeuMburg. 

Wilkigs-Barre      Law    Alex.  Famham,  Joseph  D.  Coons, 
AND  Library  Abso-                   Wilkes-Barre.  Wilkee-Barre. 

ClATION. 

Wyoming  County  Bar    W.  E.  Little,  E.  J.  Jorden, 

Association.  Tunkhaimock.  Tunkhannock. 

RHODE  ISLAND. 

The    Rhode    Island    Francis  Colwell,  Wm.  A.  Morgan, 
Bar  Association.                      Providence.  Providenoe. 

Providence  Bar  Club.    Dexter  B.  Potter,  Lorin  M.  Cook, 

Providence.  Providenoe. 

SOUTH  CAROLINA. 

South  Carolina  Bar    B.  F.  Whitner,  John  P.  Thomas,  Jr., 
Association.                    Anderson  ('99).  Columbia  ('99). 

SOUTH  DAKOTA. 

South    Dakota    Bar    Coe  I.  Crawford,  Jno.  H.  Yoorheee, 

Association.  Huron.  Sioux  Falls. 
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Beadle    County    Bar  A.  W.  Burtt,  (Appointed  at  meetings) 
Association.                                   Huron. 

Brookings  County  Bab  George  A.  Mathews,  C.  P.  Cheever, 

Association.  Brookings  ('99).  Brookings  (99). 

Brown     County    Bar  J.  H.  Hauser,  C.M.Stevens. 

Association.  Aberdeen.  Aberdeen. 

Clark  County  Bar  As-  S.  H.  Elrod.  Wm.  McGaan, 

sociATiON.  Clark.  Clark. 

CoDDiNGTON    CouNTY  C.  X.  Seward,  R.  T.  Warner, 

Bar  Association.  Watertown.  Watertown. 

Davison    County    Bar  J.  L.  Hannett,  Herbert  E.  Hitchcock, 
Association.                                Mitchell.  Mit<;hell. 

Minnehaha    County  T.  B.  McMartin,  Jno  H.  Voorhees, 
Bar  Association.                       Sioux  Falls.  Sioux  Falls. 

TENNESSEE. 

Bar    Association    of  George  Gillham,  B.  Lee  Bartels, 

Tennessee.  Memphis.  Memphis. 

Chattanooga  Bar  and  R.  L.  Bright,  A.  W.  Gaines, 

Law  Library  As-  Chattanooga.  Chattanooga. 

SOCIATION. 

Junior    Bar    Associa-  Baj  H.  Parks,  J.  Eggleston  Roby, 
TiON  OF  Lynchburg.                      Lynchburg.  Lynchburg. 

Lewisburg   Bar   Asso-  J.  L.  Marshall,  A.  V.  McLane, 

ciATiON.  Lewisburg.  Lewisburg. 

Memphis  Bar  and  Law  Wm.  M.  Randolph,  E.  A.  Cole, 
Library  Association.                       Memphis.  Memphis. 

MuRFREBSBORO  Bar  As-  Fletchcr  R.  Burrus,  Jesse  W.  Sparks, 

SOCIATION.  Murfreesboro.  Mnrfreesboro. 

Winchester  Bar  Asso-  W.  H.  Brannan,  Arthur  Crownover, 

CIATION.  Winchester.  Winchester. 
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Texas  Bar  Aasocia-    M.  A.  Spoonts,  Chas.  S.  Mone, 

tion.  Fort  Worth.  Austin. 

Austin    Bar    Associa-    John  Do  well,  J.  W.  Maxwell, 

T10N.  Austin.  Austin. 


• 


Dallas    Bar    Assooia-  W.  B.  Gano,  Wendell  Spence, 

TioN.                                  Dallas  ('99).  Dallas  ('99). 

UTAH. 

State  Bar   Associa-  Chas.  6.  Varian,  Clesson  S.  Kinnej, 

tion  of  Utah.                     Salt  Lake  City.  Salt  Lake  City, 

VERMONT. 

Vermont  Bar  Asso-  Jonathan  Roes,  Geo.  W.  Wing, 

elation.                           St  Johnsbury.  Montpelier. 

VIRGINIA. 

Virginia   State   Bar  Lunsford  L.  Lewis,  Eugene  C.  Massie, 

Association.                            Richmond.  Richmond. 

Bar  Association  of  the  G.  Carlton  Jackson,  Hnnsdon  Carj, 

City  of  Richmond.                        Richmond.  Richmond. 

WASHINGTON. 

Washington    State  Samuel  R.  Stern,  Nathan  S.  Porter, 

Bar  Association.                         Spokane.  Olympia. 

Chehalis  County  Bar  C.W.  Hodgson, V.  P.,  J.  A.  Hutcheson, 

Association.                             Montesano.  Chehalis. 

King  County  Bar  Asso-  Orange  Jacobs,  John  Arthur, 

ciation.                                       Seattle.  Seattle. 

Pierce  County  Bar  Ab-  T.  L.  Stiles,  J.M.  Harri8,Sec. pro tem. 

sociATioN.                                    Taooma.  Taooma. 

Skagit    County     Bar  E.  C.  Million,  E.  P.  Barker, 

Association.                           Mt.  Vernon.  Mt  Vernon. 

Spokane  County   Bar  Geo.  W.  Belt^  Leonard  B.  Cornell, 

Association.                                 Spokane.  Spokane. 
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NAMB.  PBS8IDBNT.  BECBKTABY. 

Thubston  County  Bab  Nathan  S.  Porter,  Preston  M.  Troy, 

Association.  Ol/mpia.  Oljmpia. 

Whatcom  County  Bab  Albert  8.  Cole,  Lin  H.  Hadlej, 

Association.  New  Whatcom.  New  Whatcom. 

WEST  VIRGINIA. 

West  Virginia  Bar  L.  J.  WilliamB,  John  W.  Davis, 

Aflsooiation.  Lewisburg.  Clarksburg. 

Mabion   County  Bar  W.  S.  Hajmond,  W.  H.  Conaway, 

Association.  Falrmount.  Fairmoant. 

Mason  County  Bar  As-  W.  R  Gonn,  £.  J.  Somerville, 

sociation.  Point  Pleasant  Point  Pleasant 

Ohio  County  Bar  Asso-  Geo.  B.  Caldwell,  Jamei  W.  Ewing, 

ciation.  Wheeling.  Wheeling. 

WISCONSIN. 

State  Bar   AsBOoia-  Joshua  Stark,  Cornelius  I.  Haring, 
tiOQ  of  Wisconsin.                    Milwaukee.  Milwaukee. 

Dane    County    Lxoal  J.  H.  Carpenter,  John  A.  Aylward, 

Association.  Madison.  Madison. 

Eau     Claire    County  T.  F.  Frauley,  F.  A.  Farr, 

Bar  Association.  Eau  Claire.  Eau  Claire. 

La  Crosse  Bar  Associa-  Joseph  W.  Losey,  John  Brindley, 

TioN.  La  Crosse.  La  Crosse. 

Milwaukee  Bar  Asso-  Frederick  C.  Winkler,  Cornelius  I.  Haring, 

CIATION.  Milwaukee.  Milwaukee. 

Rock  County  Bar  Asso-  William  Smith,  Emmett  D.  McGowan, 
CIATION.                          Janesville  ('99).  Janesville  ('99). 

Waupaca  County  Bab  E.  L.  Browne,  Irving  P.  Lord, 

Association.  Waupaca.  Waupaca. 

Winnebago    County  Geo.  Gary,  A.  H.  Goas, 

Bab  Association.  Oshkosh.  Osbkosh. 
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MEMORANDUM  OF  SUBJECTS  REFERRED 

TO  COMMITTEES. 

Standing  Committees. 

Jurisprudence  and  Law  Reform. 

Fellow  Servants.     (See  1896  Report,  page  40.) 
Slipshod  Legislation.     (See  1896  Report,  pages  41  and 

42 ;  1897  Report,  page  67.) 
Anti-trust  Legislation.     (See  1897  Report,  page  72 ;  1900 

Report,  page  11.) 
Revision  of  U.  S.  Statutes.     (See  1899  Report,  pages 

84,  85.) 

Commercial  Law. 

Further  investigation  of  Bankrupt  Law  and  advocating 
certain  Amendments.     (See  pages  12  to  27,  858.) 

International  Law. 

Further  advocating   Peace    Convention   of    the   Hague 
Conference.     (See  pages  27,  28,  372.) 

Obituarieu. 

To  report  names  of  Deceased   Members.     (See    1898 
Report,  page  20 ;  1900  Report,  pages  28,  374.) 

Patent^  Trade  Mark  and  Copyright  Law. 

To  secure  amendments  to  Trade  Mark  Laws.     (See  pages 
28,  29,  874.) 

Uniformity  of  Decisions.     (See  page  43.) 

Special  Committees. 

On  Classification  of  the  Law. 

No  Report  in  1898,  1899  or  1900.     (See  page  81 .) 

(666) 
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On  Indian  Legislation. 

Farther  advocating  remedial  Legislation.  (See  pages 
81,  82  and  881.) 

On  Uniform  State  Laws. 

To  secure  appointment  by  states  of  Commissioners  on 

Uniform  State  Laws. 
To  advocate  certain  approved  forms  of  Acts.     (See  pages 

82  to  84,  895.) 

On  Federal  Code  of  Criminal  Procedure. 

No  Report  in  1899  or  1900.     (See  page  34.) 

On  Penal  Laws  and  Prison  Discipline. 

Committee  reported  and  was  continued.     (See  pages  84 

and  400.) 
To  prepare  resolution  about  representation  at  International 

Prison  Congress.     (See  page  84.) 

On  Federal  Courts. 

Committee  continued  and  directed  to  co-operate  with  the 
Commission  appointed  by  Congress  as  to  organization 
of  Federal  Courts  and  increase  of  salary  of  Federal 
Judges.     (See  pages  85,  86.) 

On  Appeals  from  Orders  Appointing  Receivers. 

Report  recommitted  and  Committee  to  co-operate  with 
Federal  Court  Committee.     (See  pages  37  to  40.) 

On  Industrial  Property  and  International  Negotiation. 

Committee  reported  and  was  continued.  (See  pages  29 
and  410.) 

On  Title  to  Real  Estate. 

To  urge  remedial  Legislation.     (See  pages  29  and  411.) 


ANNUAL   ADDRESSES. 

YB^R.  NAME.  SUBJECT. 

1879.     Edward  J.  Phelps, John  Marshall. 

18S0.    GoRTLAKDT  Parker, Alexander  Hamilton  and  William 

Pateraon. 

1881.  Glarkson  N.  Potter,   ....  Roger  Brooke  Taney. 

1882.  Alexander  R.  Lawton,  .    .    .  James  Lewis  Petigra  and   Hugh 

Swinton  Legar^ 

1883.  John  W.  Stevenson, James  Madison. 

1884.  John  F.  Dillon, American  Institutions  and  Laws. 

1885.  George  W.  Biddle, An  Inquiry  into  the  Proper  Mode 

of  Trial. 

1886.  Thomas  J.  Semmes, The  Civil  Law  and  Codification. 

1887.  Henry  Hitchcock,    ....     General  Corporation  Laws. 

1888.  George  Hoadlt, Codification. 

1889.  Simeon  E.  Baldwin, The  Centenary  of  Modem  Gov- 

ernment. 

1890.  James  C.  Carter, The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfred  Russell, Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courts. 

1892.  J.  Randolph  Tucker,  ....  British  Institutions  and  American 

Constitutions. 

.  1893.     Henry  B.  Brown,  ......  The  Distribution  of  Property. 

1894.     Moorfield  Storey, The  American  Legislature. 

1896.    William  H.Taft, Recent  Criticism  of  the  Federal 

Judiciary. 

1896.  Lord  Russell  of  Killowen, 

Lord  Chief  Justice  of  England,  International  Law  andArbitration. 

1897.  John  W.  Griggs, Lawmaking. 

1898.  Joseph  H.  Choate,    .....  Trial  by  Jury. 

1899.  William  Lindsay, Power  of   the  United  States  to 

Acquire  and  Govern    Foreign 
Territory. 

1900.  George  R.  Peck, The  March  of  the  Constitution. 

(668) 


PAPERS    READ. 

YEAR.  NAME.  SUBJECT. 

1879.    Calvin  G.  Child, Shifting  Uses,  from  the  Standpoint 

of  the  Nineteenth  Centary. 

1879.    Henry  Hitchcook, The  Inviolability  of  Telegrams. 

1879.  Geobob  a.  MebcbR) The    Belationship  of   Law    and 

National  Spirit 

1880.  Henry  £.  Young, Sunday  Laws. 

1880  Geobge  Tucker  Bisprak,  .  .  Rights  of  Material  Men  and  Em- 
ployees of  Railroad  Companies 
as  against  Mortgagees. 

1880.  Henry  D.  Hyde, Extradition  between  the  States. 

1881.  Thomas  M.  Cool EY, The  Recording  Laws  of  the  United 

States. 

1881.  Samuel  Waqner, The  Advantages  of  a   National 

Bankrupt  Law. 

1882.  GusrrAVE  KoEBNER, The  Doctrine  of  Punitive  Damages 

and  its  Effect  on  the  Ethics  of 
the  Profession. 

1882.    U.  M.  RoeE» Titles  of  Statutes. 

1882.  Thomas  J.  Semmes, The  Civil  Law  as  Transplanted  in 

Louisiana. 

1883.  Robert  G.  Street, How  far  Questions  of  Public  Pol- 

icy  may   enter   into   Judicial 
Decisions. 

1883.    John  M.  Shirley, The  Future  of  our  Profession. 

1883.    Simeon  E.  Baldwin, Preliminary     Examinations     in 

Criminal  Proceedings. 

1883.  Seymour  D.  Thompson,     .*  .   .  Abuses  of  the  Writ  of  Habeas 

Corpus. 

1884    Andrew  Allison, The  Rise  and  Probable  Decline 

of    Private     Corporations     in 
America. 

1884.  M.  DwiOHT  (Jollier, Stock   Dividends  and  their  Re- 

straint. 

1884.    Simon  Sterne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 
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YEAB.  NAME.  SUBJECT. 

1885.    Richard  M.  Venablb,  ....  Partition  of  Powen  between  the 

Federal  and  State  Goyemmenta. 

1885.    Beubbn  C.  Bemton, The  Distinction  between  Legisla- 
tive and  Judicial  Fanctions. 

1885.  Fbancib  Bawle, Gar  Trust  Securities. 

1886.  Johnson  T.  Pi<att, The  Opportunity  for  the  Deyelop- 

ment  of  Jurisprudence  in  the 
United  States. 

1886.    WHiUAM  P.  Welui, The  Dartmouth  College  Que  and 

Private  Corporations. 

1886.  John  F.  Dillon, Law  Reports  and  Law  Beporting. 

1887.  Henbt  Jackson, Indemnity  the  Essence  of  Insur- 

ance ;  Causes  and  Consequences 
of  Legislation  qualifying  this 
Principle. 

1887.  James  K.  Edsall, The  Granger  Cases  and  the  Police 

Power. 

1888.  J.  Bandolph  Tucbjsb,  ....  Congressional  Power  over  Inter- 

State  Commerce. 

1888.  J.  M.  WooLWOBTH, Jurisprudence    Considered    as   a 

Branch  of  the  Social  Science. 

1889.  Henby  B.  Bbown, Judicial  Independence. 

1889.  Walteb  B.  Hill, The  Federal  Judicial  System. 

1890.  Henbt  C.  Tompkins, The  Necesfiity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 

1890.    DwiQHT  H.  Olmstead,  ....  Land  Transfer  Beform. 

1890.  John  F.  Duncombe, Election  Laws. 

1891.  Fbedebick  N.  Judson,  ....  Liberty  of  Contract   under   the 

Police  Power. 

1891.  W.  B.  Hobnbloweb, The  Legal  Status  of  the  Indian. 

1892.  John  W.  Caby, Limitations   of    the    Legislative 

Power  in  Bespect  to  Persona] 
Bights  and  Private  Property. 

1892.  William  L.  Snydeb, The  Problem  of  Uniform  Legis- 

lation. 

1893.  Henby  Wade  Booebs,  ....  The  Treaty-Making  Power. 

1893.    W.  W.  McFabland, The  Evolution  of  Jurispnidenoe. 

1893.    U.  M.  BosE, Trusts  and  Strikes. 
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NAME.  SUBJECT. 

1894.    Hampton  L.  Cabson Qreat  DisBdnting  Opinions. 

1894.  GaABLBa  Cllvlis  Allen,    .   .  Injunction  and  Organized  Labor. 

1895.  William  Wirt  Howe,  ....  Hutorical  Relation  of  the  Roman 

Law  to  the  Law  of  England. 

1895.  Richard  Wayne  Pabkeb,  .   .  The  Tyrannies  of  Free  Govern- 

ment, or  the  Modem  Scope  of 
Constitational    Guarantees    of 
'  Libertj  and  Property. 

1896.  James  M.  Woolworth,  ....  The  Development  of  the  Law  of 

Contracts. 

1896.    Joseph  B.  Warner, The  Responsibilities  of  the  Law- 
yer. 

1896.  Montague    Crack  anthorpe, 

of  the  English  Bar,  ...       .  The  Uses  of  Legal  History. 

1897.  Robert  Mather, Constitutional   Construction  and 

the  Commerce  Clause. 

1897.  Eugene  Wambaugh, The  Present  Scope  of  Govern- 

ment. 

1898.  Ltman  D.  Brewster,    ....  Uniform  State  Laws. 

1898.  L.  C.  Erauthoff, Malice  as  an  Ingredient  of  a  Civil 

Cause  of  Action. 

1899.  Edward  Q.  Eeasbet,   ....  Xew  Jersey  and  the  Great  Corpo- 

rations. 

1899.  Sir  Wm.  Rann  Kennedy, 

Judge  of  the    English  High 

Court, The  State  Punishment  of  Crime. 

1900.  Edward  Avery  Harriman,  .  Ultra  Vires  Corporation  Leases. 

1900.    John  B^ssett  Moore,    ....  A  Hundred  Years  of  American 

Diplomacy. 

1900.    Richard  M.  Venable,  ....  (irowth  or  Evolution  of  Law. 


SECTION   OF  LEGAL  EDUCATION. 

TSAB.  NAME.  SUBJECT. 

1893.    Austin  Abbott, Existing  Qaestions  of  Legal  Edu- 
cation. 

1893.    Samuel  Williston, Legal  Education. 

1893.  Emlin  MgClain, The  Best  Method  of  Using  Cases 

in  Teaching  Law. 

1894.  Henry  Wade  Rogers^  Ch'rm'n,  Annual  Address  as  Chairman. 
1894.    John  P.  Dillon, The  Trae  Professional  Ideal. 

1894.    John  D.  Lawson, Some  Standards  of  Legal  Educa- 
tion in  the  West. 

1894.    Simeon  E.  Baldwin,  .  .   .  Law  School  Libraries,  and  How 

to  Use  Them. 

1894.    WooDROW  Wilson, Legal  Education  of  Undergradu- 
ates. 

1894.    John  H.  Wiomore, A  Principal  of  Orthodox  Legal 

Education. 

1894.    Edmund  Wetmore, Some    of  the    Limitations   and 

Requirements  of  Legal  Educa- 
tion in  the  United  States. 

1894.  William  A.  Keener,       ...  The  Inductiye  Method  in  Legal 

Education. 

1895.  James  B.  Thayer, Address   as   Chairman   on    The 

Teaching  of  English  Law  at 
Universities. 

1895.    Ernest  W.  Huffcut,    ....  The  Relation  of  the  Law  School 

to  the  University. 

1895.    David  J.  Brewer, A  Better   Education    the  Great 

Need  of  the  Profession. 

1895.     Lyman  Abbott, The    Relation    of    Law  to   Our 

National  Development 

1895.     Nathan  S.  Davis, The  Importance  of  the  Study  of 

Medical  Jurisprudence  by 
Students  of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
Education  of  such  Students. 
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YEAR.  KAMB.  SUBJECT. 

1896.    EifiiiK  MoClain Address  as  Chairman,  on  The  Law 

Curriculum. 

1896.    Charles  M.  Campbell,    .   .   .  The  Necessity  uid  Importance  of 

the  Study  of  Common-Law  Pro- 
cedure in  Legal  Education. 

1896.     Blewett  Lee, Teaching  Practice  in  Law  Schools. 

1896.    James  Fairbanks  Colbt,  .  .    .  The  Collegiate  Study  of  Law. 

1896.    Austen  G.  Fox, Two  Years'  Experience  of   the 

New  York  State  Board  of  Law 
Examiners. 

1896.    J.  W,  Powell, On  Primitive  Institutions. 

1896.    John  Randolph  Tucker,  .  .   .  What  is  the  Best  Training  for  the 

American  Bar  of  the  Future. 

1896.  George  Henrt  Emmott,  .   .    .  Legal  Education  in  England. 

1897.  Henry  E.  Davis, Primitive  Legal  Conceptions  in 

Relation  to  Modem  Law. 

1897.    John  A.  Finch, The  Law  of  Insurance  in  the  Law 

School. 

1897.  Charles  Noble  Gregory,  .   .  The  Wage  of  the  Law  Teachers. 

1898.  Simeon  E.  Baldwin, Address  as  Chairman,  on  The  Re- 

Adjustment  of  the  Collegiate  to 
the  Professional  Course. 

1898.    Edward  A.  Harriman,    .    .    .  Educational  Franchises. 

1898.  Charles  W.  Needham,    .    .    .  Schools  of   Law :    The  Subjects, 

Order  and  Method  of  Stud  v. 

* 

1899.  William  Wirt  Howe,  ....  Address  as    Chairman,   on    The 

Study    of   Comparative  Juris- 
prudence. 

1899.    Thomas  Barclay, The    Teaching   of  the   Law   in 

France. 

1899.    N.  W.  HoYLES,  Q.  C Legal  Education  in  Canada. 

1899.  Joseph  Walton,  Q.  C,     ...  Notes  on  the  Early  History  of 

Legal  Studies  in  England. 

1900.  Charles  Noble  Gregory,   .    .  Addre9s    as    Chairman,    on   the 

State  of  Legal  Education  in  the 
World. 

1900.     Harry  B.  Hutchins,    ....  The  Law  School  as  a  Factor  in 

University  Education. 

1900.     William  Draper  Lewis,    .    .  The  Proper  Preparation  for  the 

Study  of  Law. 


SECTION  OF  PATENT  LAW. 

YEAB.  NAME.  SITBJECT. 

1895.    R.  S.  Taylor, Patent  Law  and  Practice. 

1899.    Jambs  H.  Raymond, Address  as  Chairman. 

1899.     L.  L.  fioKD Preliminary  Injanctions. 

1899.  Frederick  P.  Fish The  Conditions  under  which  Pre- 
liminary Injunctions  in  Patent 
Causes  should  be  Granted  or 
Refused. 

1899.     K  B.  Seibbman, Masters  in  Chancery. 

1899.    Arthur  Steuart,      What  Constitutes  Inyention  in  the 

Sense  of  the  Patent  Law. 

1899.  Robert  S.  Taylob, Shall    There   be  One   or   More 

Special  Courts  of  Last  Resort 
in  Patent  Causes. 

1900.  Frederick  P.  Fish, Address  as  Chairman. 

1900.    Lysander  Hill, Unfair  Competition  in  Trade. 

1900.    Arthur  Stbuart, Copyright  for  Design. 
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OFFICERS  OF  SECTIONS 
1900-1901. 

SECTION  OF  LEGAL  EDUCATION. 

Harry  B.  Hutchins,  Chairman. 
Georoe  M.  Sharp,  Secretary, 

SECTION  OF  PATENT  LAW. 

Frederick  P.  Fish,  Chairman. 
Arthur  Steuart,  Secretary, 

SECTION  OF  LEGAL  EDUCATION. 

1893-94— Henry  Wade  Booers,  Chairman. 
George  M.  Sharp,  Secretary. 

1894-95— Jambs  Bradley  Thayer,  Chairman. 
George  M.  Sharp,  Secretary. 

1895-96— Emlin  McClain,  Chairman. 
George  M.  Sharp,  Secretary. 

1896-97— Edward  J.  Phelps,  Chairman. 
George  M.  Sharp,  Secretary, 

1897-98— Simeon  E.  Baldwin,  Chairman. 

George  M.  Sharp,  Secretary. 
1898-99— William  Wirt  Howe,  Chairman. 

George  M.  Sharp,  Secretary. 

1899-00— Charles  Noble  Gregory,  Chairman. 
George  M.  Sharp,  Secretary. 

SECTION  OF  PATENT  LAW. 

1894-98— Edmund  Wetmore,  CSuiirman. 

WiLMARTH  H.  Thurston,  Secretary. 

1898-99— Jambs  H.  Raymond,  Chairman. 
Arthur  Steuart,  Secretary* 

1899-00- Frederick  P.  Fish,  Cftairman. 
ARTHiffe  Steuart,  Secretary. 
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NOTICE   AS   TO    REPORTS. 

By  order  of  the  Executive  Committee,  the  following  prices 
have  been  fixed  for  the  reports ;  they  are  about  suflScient  to 
pay  the  cost  of  printing  and  postage. 

Vol.  1  (1878),  postpaid,  paper,  50  cents ;  cloth,  75  cents. 
Vols.  2  to  23  (1879  to  1900),  postpaid,  paper,  75  cents  each ; 

cloth,  $1.00  each. 
Complete  set  to  date.  Vols.  1   to  23,  paper,  $17. 00 ;   cloth, 

$22.75. 

Each  member  of  the  Association  will  receive,  as  soon  as 
published,  and  without  cost  to  him,  one  copy  of  the  proceed- 
ings for  each  year  of  his  membership.  A  bound  copy  will  be 
sent,  unless  the  Secretary  is  otherwise  directed.  Members 
desiring  extra  copies,  and  new  members  desiring  back  reports, 
will  be  charged  the  above  prices. 

Public  libraries  and  educational  institutions  will  be  furnished 
with  complete  sets  of  the  reports  without  expense  other  than 
postage  or  express  charges. 

The  reports  will  be  published  each  year  about  December  1st. 

JOHN   RINKLEY,  Secretary. 
215,  North  Charles  Street,  Baltimore,  Md. 
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Recapitulation  of,  by  States, 176 


680  INDEX. 

pAaE. 

Members  Registered  at  Twenty-third  Annual  Meeting,  List  of,  66 

Moore,  John  Baasett,  Paper  by, 30,  329 

Nomination  of  Officers,  Report  of  Committee  on, 42 

Obituaries — 

Addicks,  William  Henri, 626 

Ayers,  Orlando  B., 589 

Bingham,  Harry, 616 

Bradley,  John  H., 584 

Buchanan,  James, 620 

Cutcheon,  Sullivan  M., 605 

Davie,  George  Montgomery 592 

Davison,  Charles  Augustus, 622 

End icott,  William  Crown inshield, 600 

Fish.  John  T., 634 

Harwood,  Nathan  S., 614 

Haskell,  Thomas  Hawes, 596 

Henry,  William  Wirt, 632 

Hill,  Robert  Andrews, 610 

Hopkins,  William  Swinton  Bennett, 603 

Johnson,  Daniel  Harris 636 

Korbly,  Charles  A., 586 

Lewis,  James  M., 612 

Mallory,  James  A., 640 

Phelps.  Edward  J., 628 

Pratt,  Charles, 623 

Sayler,  Henry  B., 587 

Slagle,  Jacob  F 626 

Spring,  John  Langdou, 618 

Stetson,  Charles  P., 598 

Sudduth,  Watson  Andrews, 594 

Sutherland,  George  E., 642 

Todd,  William  E., 609 

Warren,  Henry  Lucien, 621 

Obituaries,  Report  of  Committee  on, 28,  374 

Officers,  1900-1901,  List  of, 86 

Election  of, 46 

Nomination  of, 42 

Of  the  Section  of  Legal  Education,  Election  of, 422,  438 

Of  the  Section  of  Patent  Law,  Election  of, 505 

Of  the  Sections,  List  of, 675 

Papers  Read — 

Fish,  Frederick  P., 506 

Gregory,  Chas.  Noble, 459 

Harriman,  Edward  A., 303 
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